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CASES 


AT 


NISI   PRIUS. 


COURT  OF  KING'S  BENCH. 


Adfoumed  Sittings  at  fFesiminster,  after  Hilary  Term, 

1835. 

BBFORB  LORD  DENMAN,  C.  J. 

*  1836. 

Lediard  v.  Boucher.  "*    v     ' 

^  Feb.  7th. 

Assumpsit.— The  JirH  count  of  the  declaration  was  in  auumpsit, 

OD  a  promissory  note,  made  by  the  defendant  for  ^51  9s.,  Kramouif 

payable  to  the  plaintiff;  the  second  count  was  for  use  and  to  a  bar  to  the 

,  action,  but 

occupation;  and  the  third  count  upon  an  account  stated,  merely  goto 
Plea  to  the  first  count— that  the  note  was  given  without  phimtff's^de- 
consideration;  and  to  the  residue  of  the  declaration —  mand,  need  not 

'  be  specially 

Non-assumpsit.  pleaded,  but 

No  question  arose  on  the  plaintiff's  claim  in  respect  of  ^tdence^irmi- 
tbe  bfll  of  exchange,  as  it  was  conceded,  that  the  first  ^^e^uliMa 
plea  could  not  be  substantiated  by  proof.  pieaofnon* 

auumput. 

With  respect  to  the  second  count,  it  appeared  that  the 
defendant  had  occupied  a  house  belonging  to  the  plaintiff 
for  two  years  and  a  half,  the  rent  of  which  amoun  ted  to  251. 

Steer,  for  the  defendant,  proposed  to  give  in  evidence 
a  rent  book^  by  which  it  appeared,  from  entries  in  the 
plabtiff *s  handwriting,  that  the  defendant  had,  at  various 

YOL.  vih  B  N.  p. 
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1835.         times,  paid  the  plaintiff  different  sums  of  money  for  rent, 
so  as  to  reduce  the  amount  of  rent  to  15/. 

CrippSf  for  the  plaintiff. — I  submit  that  this  evidence 
is  not  receivable  under  the  plea  of  the  general  issue. 
Since  the  rules  of  H.  T.  5  Will.  4,  the  general  issue^  in 
an  action  for  use  and  occupation,  merely  puts  in  issue  the 
fact  of  the  occupation,  and  payment  must  be  specially 
pleaded ;  the  object  of  the  rules  being,  that  the  plaintiff 
should  be  informed  of  the  real  defence  intended  to  be 
set  up. 

Lord  Den  MAN,  C.  J. — ^I  shall  receive  the  evidence.  I 
take  the  rule  of  H.  T.  respecting  payment  to  mean  a  com- 
plete payment,  which  is  an  answer  to  the  action,  and  not 
a  partial  payment,  which  merely  goes  to  the  amount  of 
the  damages.  It  would  be  absurd  that  a  plaintiff  should 
be  allowed  to  go  for  any  sum  he  pleased,  without  the 
other  party  having  an  opportunity  to  cut  it  down. 

Verdict  for  the  plaintiff  on  the  first  count 
on  the  note,  and  for  15/.  on  the  count  for 
use  and  occupation. 

Cripps,  for  the  plaintiff. 
Steer,  for  the  defendant. 

[Attomies — Lediard,  and  Bushbufy.'} 


On  the  point  decided  in  tltii  case,  there  hat  been  aome  difference  of 
opinion.  In  the  case  of  Palfrey  v.  Siil,  Hereford  Spring  Assizes,  1836, 
which  was  an  action  of  assumpsit  for  a  veterinary  surgeon's  bill,  with  a 
plea  of  non-assumpsit,  it  was  proposed,  on  the  part  of  the  defendant, 
to  give  evidence  of  a  payment  of  50/.,  and  in  that  case  Mr.  Justice  Porit, 
after  having  conferred  with  Mr.  Justice  Coleridge,  was  inclined  to  hold 
that  the  evidence  was  inadmissible,  because  there  was  no  special  plea  of 
payment.    However,  the  point  did  not  ultimately  arise,  as  Mr.  Gremfge, 


HILARY  TERM,  6  WILL.  IV.^K.  B. 

wbo  mf  conniel  for  the  plaintiff,  on  the  rerdict  hebg  returned  for  the 
phindirs  whole  daim,  consented  to  reduce  it  hy  the  sum  of  50/.  The 
ioQowizig  case  has  been  since  decided  in  the  Court  of  Common  Fleas: — 

COURT  OF  COMMON  FLEAS. 

■troiB  LOBD    CHISV    JUSTICE    TINDAL,    MR.    JUSTICE    PARK,    MR.   JUSTICE 
OASBLEE,  AND  MB.  JUSTICE  VAUORAN. 


Boucher. 


Shirley  v.  Jacobs. 

Assumpsit  on  a  bm  of  exchange,  by  the  plaintiff  as  drawer  against 
tbe  defendant  as  acceptor.  Flea — ^That  the  defendant  did  not  accept 
die  bin.  At  the  trial  before  Tindal^  C.  J.,  at  the  London  Sittings  after 
Hilirj  Term,  the  defendant  offered  evidence,  in  reduction  of  the  dam- 
ages, of  payments  on  account  amounting  together  to  11/.  15«.  On  the 
psitof  the  plaintiff  it  was  objected  that  this  evidence  could  not  be  re- 
odved  under  the  plea  of  non-acceptance.  His  lordship  admitted  it,  and 
die  jniy  by  their  verdict  gave  the  defendant  credit  for  the  payments. 
Is  Easter  Term,  MUUr  obtained  a  rule  to  increase  the  damages  by  the 
mm  of  11/.  15#.,  on  the  ground  urged  at  the  trial. 


June  Aih, 


Bompa$,  Seijt.,  and  Matuel  now  shewed  cause. — They  submitted  that 
tlnugh  it  was  not  competent  to  a  defendant  under  such  a  plea  to  give 
ps^cnt  in  evidence  so  as  altogether  to  destroy  the  plaintiff's  right  of 
action;  yet  such  evidence  was  adnussible  to  the  extent  that  it  was  re- 
oeiTcd  St  the  trial — ^namely,  to  reduce  the  damages:  because,  before  the 
praon^atian  of  the  new  rules,  payment  after  issue  joined,  or  even  after 
judgment  by  de&ult,  might  be  given  in  evidence  for  the  like  purpose. 
Tbey  ttated  that  Lord  Chief  Justice  Tmdal  had,  on  a  former  occasion 
iiX  Kin  Pfiui),  decided  this  point  in  the  same  way,  and  that  Lord  Den-^ 
■SB,  C  J.,  in  an  action  for  use  and  occupation,  had  expressed  the  same 
opinioD.    They  also  cited  the  case  of  —  v.  Padden  (a). 

Jtfi&r,  in  support  of  the  rule,  submitted,  that,  to  entitle  the  defendant 
to  give  payment  in  evidence,  he  ought  to  have  pleaded  it  specially  under 


(•)  Sewdl's  Dig.  of  Frac  275.  In 
ibc  case,  whieb  was  tried  at  the  Win- 
ckater  Spring  Aasiscs,  1835,  Mr.  Jos- 
t»Paff«M«aai4,  **  A  plea  of  payment 
•kich  spcrates  as  a  liar  to  the  action 


is  not  supported  by  proof  of  payment 
of  a  smaller  sum ;  such  evidence  can 
only  be  used  by  way  of  mitigation  of 
damages." 


b2 


1835: 
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the  new  rules;  and  that  payment  was  now  put  on  the  same  footing  with 
set-off. 

TiNDAL,  C.  J. — I  take  the  meaning  of  the  rule  to  be  this^that  '*  pay- 
ment "  is  used  to  denote  that  which  is  intended  as  an  answer  to  the  ac- 
tion. In  the  present  case,  the  evidence  was  not  offered  with  that  view ; 
it  was  only  offered  in  reduction  of  the  damages.  Whether  the  issue  be- 
tween the  parties  be  general  or  special^  there  are  two  points  in  such  an 
action  for  the  jury  to  inquire  into — the  one,  for  whom  the  issue  is  to  be 
found — ^the  other,  the  amount  of  the  damages  the  plaintiff  has  sustained. 
In  order  to  ascertain  the  amount  of  damages,  the  hill  must  be  produced ; 
and,  if  it  appear  that  any  part  of  it  has  been  paid,  they  can  only  give  as 
damages  that  which  remains  unpaid.  It  would  be  a  singular  thing  in- 
deed, if,  when  the  bill  is  put  in  and  it  is  made  to  appear  that  a  part  of  it 
has  been  satisfied,  the  jury  must  still,  on  their  oath,  say  that  the  full 
amount  remains  due.  In  the  case  of  a  judgment  by  default,  or  on  a  re- 
ference to  the  master  or  prothonotary  to  ascertain  the  amount  due  on  a 
biU,  partial  payments  are  and  have  always  been  allowed  in  reduction  of 
the  verdict. 


Mr.  Justice  Park,  Mr.  Justice  Gaselee,  and  Mr.  Justice  Vaughan, 
were  of  the  same  opinion. 

Rule  dischaiged  (a). 


(a)  One  object  of  this  motion  was 
to  increue  the  damages  from  19^  10«. 
to  302.,  lo  at  to  JQitify  the  arrest  of 


the  defendant — another  rule  being 
pending  for  costs  under  the  43  Geo^ 
3^  c.  40,  8.  3. 


BEFORE  MR.  JUSTICE  COLERIDGE. 


Rex  v.  Wioley. 
Feb.  9th.       -_ 
A  witness  in  a    A  ERJURY. — The  casc  was  opened    by   F.  PoUock, 
IrieraTihe         A.  G.;  but  it  was  stopped  on  the  opening  by  the  learned 
King's  Bench      Judge  directing  an  acquittal. 

sittings,  struck  ®  **  ^ 

the  defendant 

after  the  trial  was  over,  as  both  were  in  the  lobby  of  the  Court.     The  witness  being  brought 

into  Court  in  custody,  and  evidence  given  of  these  facts,  the  Judge  committed  him  to  the  custody 

of  the  marshal  for  three  days  for  this  contempt  of  the  Court 

A  person  who  is  subpoenaed  as  a  witness  in  a  criminal  prosecution,  tried  at  the  King's  Bench 
Sittings,  but  who  is  committed  for  a  contempt  of  that  Court  in  striking  the  defendant,  has  the  same 
privilege  from  arrest  in  returning  home  from  the  prison  after  his  imprisonment  has  expired,  that  he 
would  have  had  in  returning  home  from  the  Court,  if  he  had  not  been  committed. 
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After  the  verdict  had  been  recorded.  Mr.  O'Gorman  1835. 
Mahon,  the  prosecutor,  who  had  left  the  Court,  returned, 
and  stated  that  he  had  been  served  with  a  paper,  and 
that  he  wished  to  be  informed  by  the  learned  Judge,  whe- 
ther he  was  not  privileged  from  arrest,  as  he  had  been 
subpoenaed  as  a  witness  in  this  prosecution. 

Coleridge,  J.  (having  looked  at  the  paper). — You  are 
privileged  frotn  arrest  in  returning  from  this  Court  to 
jour  house.  The  paper  that  has  been  served  upon  you 
is  not  a  writ,  but  a  notice. 

Mr.  O'Gorman  Mahon  left  the  Court;  and  in  the  lobby 
he  struck  the  defendant,  and  was  brought  into  Court  in 
custody. 

Plaii  moved  that  Mr.  O'Gorman  Mahon  should  be 
ooimnitted  for  a  contempt  of  the  Court. 

Witnesses  were  examined  who  saw  the  assault;  and 
witnesses  were  called  by  Mr.  O'Gorman  Mahon,  with  a 
new  of  shewing  that  the  defendant  had  pushed  against 
him  before  any  blow  was  given. 

CoLERiDOE,  J. — 0*Gorman  Mahon,  you  stand  commit- 
ted to  the  custody  of  the  Marshal  for  a  contempt  of  this 
Court.  Your  conunittal  is  for  three  days;  and  in  conse- 
quence of  a  statement  that  has  been  made,  I  think  it  right 
to  inform  you,  that  the  same  privilege  from  arrest,  which, 
as  a  witness^  you  would  have  enjoyed  in  returning  from 
this  Court  to  your  own  house,  you  will  have  a  right  to  on 
the  expiration  of  your  imprisonment,  in  going  to  your  own 
boose  from  the  prison  to  which  you  are  committed. 

P.  Pollock f  A.  G.,  and  Murphy^  for  the  prosecution. 

Plaii,  and  Kellj/t  for  the  defendant. 

[Attomies— ifwAam  and  WigUy,^ 
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CASES  AT  NISI  FBIUS, 


BEFOBS  LORD  DBMlf  AM,  C.  1. 


Doe  on  the  Demise  of  Wethebell  v.  Bird. 
rrenoaaij  to       JL  HIS  WBB  a  Dew  trial  of  the  case  reported  amie^  Vol.  .6, 

fbe  trial  of  an      _^   iqe 
ejectment,  the      P-  '»^- 

aefendanfsthen  ](;  ^^8  proposed,  OD  the  part  of  the  lessor  of  the  plain* 
admiMioni,  tiff,  to  pat  in  the  admissions  which  were  made  by  the 
^Tbere^      attomies  on  both  sides  previous  to  the  former  trial 

agree  to  admit 
on  the  trial  of 

this  caofe/'  ac  FoUeti,  S.  6.,  for  the  defendant— I  object  to  the  ad* 

adnuirioDs  were  missions  made  with  a  view  to  the  former  trial  being  now 

Court  of^^ng'B  '^^^  ^^  evidence,  as  distinct  notice  has  been  given  that 

Bench  after-  we  should  make  no  admissions  on  the  present  triaL 

wards  granted 
a  new  trial,  and 

Ihe  T^^^n^  ^*  ^^  proved  by  Mr.  Nind,  one  of  the  attomies  for  the 
died.   These-   lessor  of  the  plaintiff,  that  the  admissions  were  siirned 

cond  trial  took  r  *  o 

place  on  the  before  the  former  trial  by  Mr.  Sims,  the  then  attorney 
bruary,andon    f^^  ^^  defendant.    He  also  stated  that  Mr.  Sims  had 

?*  ^^^  Ae^de-  ^'®^»  *°^  **^  ^'■'  ^^^  ^^  ™^  ^^^  attorney  for  the 
fendani'B  then     defendant. 

attorney 
gave  notice  to 

Iheui^rofAe  ^^^  Denman,  C.  J.— Arc  not  these  admissions  re- 
plaintiff,  that  he  ccivable  as  being  admissions  made  by  a  person  who  was 

tfhould  make  no  .  "  ni,*., 

admiuions;  and  at  that  tune  attorney  for  the  defendant. 

the  latter  sent 
back  an  answer, 

stating  that  the       FoUcU,  S.  G.— The  attorney  may  no  doubt  make  ad- 

admissions  al-  ¥  y 

ready  made  missions  previously  to  the  trial,  and  the  party  will  be 

"^Heid^ihSi  bound  by  them;  but  I  do  not  apprehend,  that  admissions 

^rw^thw'ird*.  used  at  a  first  trial  are  binding,  after  the  Court  have  set 

missions  were  aside  the  verdict  and  ordered  a  new  trial,  more  especially 

receivable  in  ..  \ 

evidence.  if  there  has  been  notice  given  to  the  other  party  that  no 

admissions  will  be  made. 

Lord  Denman,  C.  J. — Is  there  any  thing  in  the  admis- 
sions to  limit  them  to  that  particular  trial? 
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Pottett,  S.  G. — ^No,  my  Lord:  they  commence — **  We        1836. 
hereby  agree  to  admit  on  the  trial  of  this  cause/'  &c. 


It  was  proved  by  Mr.  Bird,  the  attorney  for  the  defen- 
dant, that  he,  on  the  7th  of  February,  gave  notice  to  the 
plaiotiff's  attomies,  that  he  should  not  consent  to  the  ad- 
missions used  on  the  former  trial  being  used  on  the  pre- 
sent trial  (c);  and  that,  on  the  9th  of  Februar}',  he  received 
an  answer  from  the  plaintiff's  attomies,  stating  that  the 
admissions  were  binding. 

Lord  Demman,  C.  J. — I  think  that  there  is  no  doubt 
that  these  admissions  are  receivable. 

The  admissions  were  read* 

The  caase  was  afterwards  referred. 

F.  PoUocky  A.  G.,  Sir  Jl  Campbell^  KeUy^  and  Keating^ 
for  the  plaintiff. 

FoOeii,  S.  G.,  Thesiger,  and  Steer,  for  the  defendant. 

[Attonues— iViiuj  ^  CottereUj  and  JBM.] 

(a)  1  M.  &  Rob.  1 96.  (c)  The  present  trial  wai  on  tlie 

{h)  Ante,  VoL  5,  p.  385.  1 1th  of  February. 


F.  Pottoeii  A«  G. — In  the  case  of  Elton  v.  Larkins^ 
which  was  a  second  trial  of  an  action  on  a  policy  of  in-  Bird. 
nuance,  and  which  is  reported  in  Moody  &  Robinson  (a). 
Lord  Chief  Justice  Tindal  says — '^  I  think  the  expression, 
Mt  is  agreed  to  admit  on  the  trial,'  applies  to  every  trial 
which  may  take  place  by  the  direction  of  the  Court ;  but 
I  win  save  the  point."  This  report  is  certainly  very  short; 
but  the  attomies  on  both  sides  have  been  applied  to,  and 
tbdr  recollection  of  the  point  is  so  faint,  that  they  can 
give  us  no  further  information. 

Sir  J.  Campbell. — There  is  a  very  full  report  of  the 
of  EUon  V.  Larkins  in  Carrington  &  Pa]me  (6). 


1836. 
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Adjourned  Sittings  in  London,  after  Hilary  Term,  1835. 

BEFORE  LORD  DENMAN,  C.  J. 


Feb.  2^d. 

On  an  indict- 
ment for  per- 
jury committed 
by  A.  on  the 
trial  of  an  ac« 
tion  against  B. 
and  others,  B. 
is  not  rendered 
incompetent  as 
a  witness  for 
the  prosecution 
merely  on  the 
ground  that  be 
has  not  paid 
the  debt  and 
cosu,  and  has 
filed  a  bill  in 
equity;  but  it 
seems,  that,  if  B. 
expects  that  A. 
will  be  a  wit- 
ness against 
him  in  a  similar 
action  coming 
on  for  trial  soon 
after  the  indict- 
ment, that  is 
such  an  imme- 
diate interest 
in  B.  as  will 
disqualify  him 
from  being  a 
witness. 


Rex  r.  Hulme. 

X  HE  defendant  was  indicted  for  perjury  committed  on 
the  trial  of  an  action  by  the  firm  of  Hulme  &  Co.,  against 
Gibson  and  others.  Gibson  was  called  as  a  witness  for 
the  prosecution ;  and  he  stated  that  he  was  one  of  the  de- 
fendants in  the  action,  that  he  had  not  paid  the  debt  and 
costs,  but  had  filed  a  bill  in  equity,  and  he  expected  that 
the  defendant  Hulme  would  be  called  as  a  witness  against 
him  in  another  cause  which  was  coming  on  between  the 
same  parties. 

Sir  J.  Campbell,  for  the  defendant,  objected  that  the 
witness  was  incompetent.  The  case  of  Rex  y.  Dalby  de- 
cided that  the  person  who  had  been  charged  with  a  sum 
of  money  by  the  perjury  of  the  only  witness  examined, 
and  had  filed  a  bill  for  relief,  was  not  a  competent  witness 
on  an  indictment  for  that  perjury,  though  he  had  since 
paid  the  money  (a).  The  case  of  Rex  v.  Eden,  before  Lord 
Kenyon,  is  also  quatuor  pedibus  with  the  present  (&)• 
There  is  a  note  in  Peake's  Nisi  Prius  Cases,  which  brings 
together  all  the  cases  on  the  subject.  That  note  com- 
mences by  saying,  '^  The  cases  on  this  point  are  very  con- 
tradictory." But  I  submit  that  all  the  cases  agree  in  the 
effect  of  the  additional  facts  elicited  in  this  case.  The 
result  of  all  the  cases  is,  that  an  immediate  interest,  either 


(fl)  Pea.  N.  P.  C.  12. 

{b)  1  Esp.  N.  P.  C.  97.  That 
case  decided,  that  on  an  indict- 
ment  for  perjury  in  what  the  de 
feudant  as  a  iiitness  swore  on  a 


trial,  the  party  against  whom  the 
verdict  went  in  consequence  of 
such  testimony  was  inadmissible, 
UDtil  he  had  paid  the  debt  and 
costs  in  that  action. 
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for  or  against  the  witness,  renders  him  incompetent.  It  is  1835. 
admitted  that  if  the  verdict  and  judgment  be  obtained  by 
the  evidence  of  the  witness,  it  is  ground  of  relief  in  equity. 
Bat  the  record  of  a  conviction  is  a  general  and  permanent 
disqualification.  Therefore,  Gibson  is  benefited  by 
Hulme's  being  prevented  from  appearing  as  a  witness 
against  him  on  any  fixture  trial. 

Wighiman^  on  the  same  side.— The  statute  of  the  fifth 
of  Elizabeth  renders  a  party  convicted  of  perjury  under 
its  provisions  incompetent,  notwithstanding  the  king's 
pardon.  Therefore  the  witness  has  a  direct  and  manifest 
interest,  as  the  verdict  and  judgment  in  this  case  will  pass 
before  the  trial  of  the  causes  in  which  he  will  be  defen- 
dant 

F.  Pollock,  A.  G.,  for  the  prosecution. — In  Phillips's 
Law  of  Evidence,  it  is  said, ''  It  is  a  general  rule,  that  in 
criminal  prosecutions  the  injured  party  may  be  a  witness, 
although  on  the  conviction  of  the  prisoner  he  will  in  many 
cases  be  entitled  to  a  reward.  It  is  the  constant  practice 
on  an  indictment  for  robbery,  to  admit  the  evidence  of 
the  person  who  has  been  robbed ;  and  it  is  not  a  sufficient 
objection,  that  he  will  be  entitled  to  the  restitution  of  his 
property  on  the  conviction  of  the  offender.  The  same 
evidence  is  admitted  in  prosecutions  for  a  cheat  or  for 
perjury;  and,  in  the  case  of  perjury,  it  is  not  material 
whether  the  party  has  or  has  not  satisfied  the  judgment 
m  the  suit  in  which  the  perjury  was  committed."  The 
author  continues:  "It  was,  uideed,  at  one  time  thought 
an  indispensable  requisite  to  shew  the  judgment  satisfied, 
on  the  supposition  that  the  party,  in  case  of  his  procuring 
a  conviction,  might  use  it  for  the  purpose  of  obtaming  re- 
lief m  equity  agauist  the  judgment."  And  at  this  part 
comes  the  two  cases  relied  on  by  Sir  John  Campbell. 
But  it  proceeds  thus:  "  But,  as  it  is  now  an  estabhshed 
rule,  that  a  Court  of  equity  ^11  not  grant  relief  on  a  con- 
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1835.  vicdon  which  proceeds  on  the  evidence  of  the  prosecutor, 
there  can  be  no  objection  to  his  being  admitted  a  wit- 
ness." Therefore,  Gibson's  interest  is  rather  against  his 
giving  evidence.  And  the  spirit  of  the  law  on  the  subject 
of  interest  is  shewn  by  the  act  of  Parliament  (a)^  which 
requires  the  judge  to  indorse  on  the  record  the  name  of 
a  witness  objected  to,  on  the  ground  that  the  verdict 
would  be  evidence  for  or  against  him;  though  I  do  not 
say  that  the  act  applies  to  a  case  of  perjury.  So  much  as 
to  the  first  point.  The  second  ground  of  objection  is, 
that  the  witness  is  interested.  It  is  no  legal  interest.  It 
is  no  pecuniary  interest.  The  defendant  may  or  may  not 
be  the  only  witness.  It  would  go  to  prevent  any  man 
from  being  a  witness  in  perjury  who  expected  that  the 
defendant  tnight  be  a  witness  against  him.  There  was  a 
case  of  CampbeU  v.  FreeUng^  in  which  there  was  a  ver- 
dict against  the  defendant,  who  obtained  a  new  trial  and 
indicted  two  of  t\^e  witnesses  for  perjury,  and  was  a  wit- 
ness against  them.  In  that  case  I  do  not  say  that  the  ob- 
jection was  taken.  But  my  Lord  Tenterden,  who  tried 
it,  was  an  exceedingly  accurate  man,  and  would  not  have 
allowed  the  witness  to  be  examined  if  by  law  he  had  been 
incompetent.  It  is  no  pecuniary  interest.  It  may,  as  my 
firiend  says,  put  the  party  in  a  better  situation;  but  this 
does  not  render  him  incompetent. 

Fottetif  S.  G.,  same  side. — I  understand  the  rule  to  be, 
that  the  injured  party  was  at  common  law  a  witness  in  all 
.  cases  except  forgery.  In  actions  against  the  hundred,  the 
record  of  conviction  is  put  in  as  evidence.  The  cases  re- 
ferred to  on  the  other  side  were  overruled  in  Rex  v.  Bos- 
tan  (6).    The  witness  expects  that  Hulme  will  be  called. 

(a)  3  &  4  Will.  4,  c.  42,  8.  26,  By  atat.  9  Geo.  4,  c.  32,  8. 2,  the 

set  forth  ante,  Vol.  6,  p.  283.  party  whose  name  is   forged  is 

(6)  4  East,  572.     See    also  rendered  a  competent  witness  for 

Abraham  t.  Bunn,  4  Burr.  2251.  the  prosecution. 
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But  sappose  he  is  not  called.  Suppose,  in  a  civil  actioni 
a  man  were  to  be  asked  and  sayi  if  the  verdict  is  one  way 
in  this  case,  no  action  will  be  brought  agunst  me;  or,  on 
the  contrary,  an  action  will  be  brought,  would  that  render 
a  man  incompetent  ?  In  no  case  does  this  sort  of  expecta* 
tion  create  incompetency.  It  is  only  matter  of  observation 
to  the  jury. 

Sir  J.  Campbelly  in  reply. — As  to  the  first  ground^  the 
two  cases  I  cited  are  expressly  in  point,  if  they  are  good 
law.  I  am  not  aware  that  they  have  ever  been  overruled. 
It  has  been  said,  certainly,  that  a  Court  of  equity  will  not 
give  relief  upon  a  conviction  which  proceeds  on  the  evi^^ 
denoe  of  the  prosecutor.  So  far,  but  no  further.  There 
are  twenty  cases  in  the  note  I  have  cited  to  shew,  that,  if 
a  party  has  an  immediate  interest,  he  is  incompetent.  It 
is  getting  rid  for  ever  of  all  demands  by  Hulme  &  Co. 
If  this  verdict  is  of  acquittal,  Hulme  will  be  a  competent 
witness;  if  it  is  guilty,  he  will  be  incompetent.  Then 
has  not  Gibson  an  interest  in  the  event  of  this  prosecu- 
tion? 

Gibson,  being  asked  by  the  Lord  Chief  Justice,  said, 
that  he  was  the  prosecutor,  but  did  not  prefer  the  indict- 
ment with  any  view  of  rendering  Hulme  incompetent. 

Lord  Denman,  C.  J.— With  regard  to  the  first  point, 
it  is  quite  clear  that  the  two  decisions  referred  to  are  pre- 
dsely  in  point.     But  I  confess  I  think  that  those  cases 
have  been  overruled.    And  I  have  always  understood  of 
late  years,  that  the  Courts  have  considered  that  a  convic- 
tion obtained  by  the  evidence  of  the  party  shall  not  be 
osed  in  his  favour.    The  second  point  appears  to  be  a 
new  one,  not  touched  by  any  of  the  cases;  and,  I  must 
say,  I  feel  very  great  difficulty  about  it     And  that  bebig 
so,  and  there  being  no  decision  on  the  subject,  I  think  it 
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is  my  duty  to  receive  the  evidence^  as  we  are  not  to  dis- 
qualify witnesses  without  some  clear  determination  on  the 
subject.  If  I  had  to  decide  the  question  finally,  I  should 
reject  the  evidence.  I  only  receive  it  because  there  is  an 
opportunity  of  revising  my  decision. 

F.  PoUoekf  A.  G. — I  think  I  ought  not  to  press  on 
your  Lordship  the  reception  of  the  witness  against  your 
Lordship's  impression. 

Lord  Denman,  C.  J. — I  think  the  only  ground  on  which 
I  could  receive  the  evidence  is,  the  possibility  that  some 
great  public  inconvenience  may  result  from  a  contrary 
course,  which  does  not  suggest  itself  to  one's  mind  on  the 
first  consideration  of  the  subject.  And  perhaps  I  may 
add,  that  it  is  hardly  fair  to  subject  a  witness  to  such 
strong  observations  as  would  be  made  upon  him. 

The  witness  was  not  examined. 

Verdict— Not  Guilty. 

F.  PoUock,  A.  G.,  FoUeit,  S.  G.,  and  J.  H.  Smith,  for 
the  prosecution. 

Sir  J.  CampbeU,  and  Wighiman,  for  the  defendant. 

[Attornies— /oAfuon  ^  Weatherall,  and  Vizard  ^  Blower J\ 
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SiUings  ai  fFesiminster  in  Trimly  Term,  1835. 

BEFORE  MR«  JUSTICE  COLERIDGE. 


Marston  9.  Dean.  Mo^  30M. 

U  SE  and  occupation.    Pleas — the  general  issue^  and  a  if»  in  «n  acdon 

|M  for  lue  and  oc- 

■®*"C"-  cupatioo,  the 

defendant  can- 
not shew  bj 

On  the  part  of  the  plaintiff  a  witness  stated,  that  she  the  croM-eza- 
was  present  when  the  defendant  agreed  with  the  plaintiff  pudotiff'i  wit-^ 
to  take  the  premises  at  80/.  a  year.     This  witness  at  first  p^^lf^Je** 
stated  that  she  had  heard  the  plaintiff  speak  of  a  written  ^^^^  under  a 

written  agree* 

agreement,  but  afterwards  denied  that  she  had  ever  heard  ment,  but  it 

of  any  agreement  in  writing.    As  a  further  proof  that,  pe^b"ihe*eti- 

a  tenancy  had  existed,  a  notice  to  quit,  which  had  been  fc"ff*[f^t*^ 

given  by  the  defendant  to  the  plaintiff,  was  put  in.  neaaes  that  the 

premiset  are 
so  held,  the 

For  the  defendant,  a  witness  was  called,  who  stated  that  jJ'J^^j'pm^n 
he  had  heard  the  phintiff  mention  a  written  agreement.      ^^  written 

agreement. 

N.  R.  Clarke,  and  Windeyer,  for  the  defendant,  sub- 
mitted that  the  plaintiff  must  either  put  in  the  written 
agreement,  or  be  nonsuited. 

Knowles,  for  the  plaintiff. — I  submit,  that  as  the  plain- 
tiflF  has  successfully  terminated  his  case  without  disclosing 
the  existence  of  a  written  agreement,  he  is  not  afterwards 
bound  to  put  it  in  in  consequence  of  any  thing  that  may 
appear  in  the  defendant's  case. 

Coleridge,  J. — I  thmk  that  the  plaintiff  is  not  now 
boand  to  put  in  the  written  agreement.  I  recollect 
several  instances  in  which  it  was  held,  that  when  the  ex- 
istence of  a  written  agreement  was  not  proved  till  the 
defendant  had.  gone  into  his  case,  the  plaintiff  was  not 
bound  to  put  it  in. 
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The  defendant's  counsel  went  into  evidence  of  their 
set-off. 

Verdict  for  the  defendant. 

Knowles,  for  the  plaintiff. 
N.  R.  Clarke^  and  Windeyer^  for  the  defendant. 
[Attormes— iSAir^,  aod  2)«aii.] 

See  the  cases  of  Fielder  t.  Ray^  and  Rex  v.  InhabUanU  of  Raw^ 
ante.  Vol.  4,  p.  61 ;  and  the  case  den,  3  Man.  &  Ry.  426;  8  B.  & 
of  Reed  ▼.  Deere,  7  B.  &  C.  266;      C.  708. 


May  30M.      ^ILK  V.  HuMPHERY,  EsQ.,  and  Another,  Sheriff  of  Mid- 
dlesex. 

In  an  action  of  DeBT,  upon  the  stat  S2  Geo.  2,  c.  28,  as.  1,  12, 

nlity  of  50^  for  a  penalty  of  501.                                                          ' 

^w^tol**"  The  declaration  stated,  that,  on  the  5th  day  of  June, 

prison  under  1833,  there  issued  out  of  the  Court  of  King's  Bench  a 

within  twenty-  Writ  Called  a  copios^  at  the  suit  of  one  Henry  Morland, 

ddfenZ?'  **"*  against  the  plaintiff,  directed  to  the  Sheriff  of  Middlesex, 

pleaded  that  it  bv  which  Writ  the  sheriff  was  commanded  to  arrest  the 

was  by  the 

plaintiff's  own  plaintiff,  and  keep  her  until  she  should  have  given  bail  or 
pUoition,  thaT  ^^^^  Otherwise  discharged.  That  the  said  writ  was  deli- 
the  plaintiff  did  y^^^^  ^^  jfae  defendants,  who  were  then  Sheriff  of  Middle- 

not  consent: —  ' 

Held,  that  on  SOX,  to  be  exccutcd.     That  the  defendants  arrested  the 

thrdefeTdanf  plaintiff,  and  had  detained  her  in  custody.    That  the  de- 

M*lhlf  pwStiff  fendants  carried  the  plaintiff  so  arrested  as  aforesaid  to  a 

did  not  go  for  certain  gaol,  called  White  Cross  Street  Prison,  within 

unliquidated 

damages.  twenty-four  hours  from  the  time  of  the  arrest,  though  the 

plaintiff  did  not  refuse  to  be  carried  to  some  safe  and  con- 
venient place  of  her  own  nomination :  whereby  the  defeiH 
dants  became  liable  to  pay  the  plaintiff  the  sum  of  50/. 

Plea — ^That  the  defendants,  at  the  time  of  the  said  arrest, 
informed  the  plaintiff  that  she  nught  be  carried  to  a  safe 


Silk 

V. 
HUUPBBKT. 
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and  convenient  dwelling-house  of  her  own  nomination^  1836. 
and  that  the  plaintiff  thereupon  consented  and  agreed  to 
be  taken  to  the  dwelling-house  of  one  William  Levy ;  and 
that  they  were  willing  and  offered  to  the  plaintiff  to  allow 
her  to  remain  there  for  twenty-four  hours^  but  that  the 
plaintiff  requested  the  defendants  to  carry  her  to  the  pri- 
son mentioned  in  the  said  declaration ;  and  that  they  in 
compliance  with  such  request  did  carry  her  thither. 

RepUcation — That  the  plaintiff  did  not  consent  and 
agree  to  be  carried  to  the  house  of  Levy. 

6.  71  White^  for  the  plaintiff,  opened  the  pleadings* 

R.  Alexander^  for  the  defendants. — ^Does  not  your 
Lordship  think  on  these  pleadings  that  the  defendants 
shoold  begin? 

CoLERiDOBy  J. — ^I  think,  as  the  plaintiff  does  not  go  for 
unliquidated  damages,  that  the  defendants  should  begin* 

The  defendants*  counsel  began. 

Verdict  for  the  defendants* 

6.  T.  fFhiie,  and  Knawles,  for  the  plaintiff. 
Campbell,  A.  6.,  and  R.  Alexander,  for  the  defendants. 

[AtU)TmeB^Copela$id,  and  Smiih  4*  Co.] 


On  a  subsequent  day,  the  Court  granted  a  rule  to  shew 
cause  why  there  should  not  be  a  new  trial,  on  grounds 
not  at  all  affecting  the  point  of  practice  above  stated. 
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Adjourned  Sittings  at  Westmimter^  after  Trinity  Term^ 

1835. 

BEFOBB  LORD  DBNMANy  C.  J. 


June  22nd,     HoDSON  and  Another,  Executor  and  Executrix  of  Hod- 
son,  r.  Marshall. 

In  an  action  by    U  SE  and  Occupation.     Plea-^general  issue, 
for  Me  and  oc-        To  provc  that  the  defendant  occupied  the  houses  io 
cupation,  c.,       question,  which  are  situate  in  Devonshire  Street,  Lisson 
aaawitnettfor   GroTC,  a  witness  was  called,  who  stated  that  he  held 
ttate/tbat  A.     them  of  Mr.  HodsoD,  one  of  the  plaintiffs,  but  was  not  in 

^*"toSS  any  ^ay  '«'*^*««^  *''o°^  ^^  *^n*n^y- 

that  hii  (C.'i) 

•tuiondeter-  Erie,  for  the  plaintiff,  proposed  to  ask  this  witness 

"rolled  oV'the  whether  he  had  not  given  up  the  premises  to  the  defen- 
Pf«^.f?"«    u     dant. 

plaintiff  to  ask 
C.  whether  he 

defendant  inbT  «^'  JerviSj  for  the  defendant — I  submit  that  that  cannot 

S!!w*th!u  thii  ^®  asked.     This  witness  comes  to  discharge  himself  by 

could  not  be  fixing  the  defendant.    If  the  witness  was  a  tenant,  he  is 

were  released  '  Still  liable  for  the  rent,  unless  he  is  released,  or  there  has 

!he  tit-'SVi '  ^^^  *  surrender  of  his  term. 

Will  4,  c  42, 

not  apply' in  Erie. — The  witness  has  no  interest  in  the  issue  of  this 

this  case.  ^^^^^     rjyy^^  verdict  would  not  be  evidence  either  for  or 

against  him ;  and,  even  it  were,  his  name  might  be  indorsed 

on  the  record  under  the  stat.  3  &  4  Will.  4,  c.  4S,  ss.  26, 

27  (a). 

Lord  Denman,  C.  J. — If  the  plaintiffs  succeed  in  get- 
ting the  amount  they  tiow  claim  from  the  defendant,  that 
will  put  an  end  to  their  claim  for  rent  for  the  time  they 

(a)  Set  forth  ante.  Vol.  6,  p.  283,  (n). 
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BOW  seek  to  recover  for.     The  witness^  therefore^  has  a         1836. 
direct  iDterest  that  the  money  should  be  obtained  from 
the  defendant.     I  must  strike  out  his  evidence. 


HODBON 
V. 

Marshall. 


The  evidence  of  this  witness  was  struck  out. 

Other  evidence  was  gone  into  with  a  view  of  shewing 
the  defendant's  occupationi  when  Erle^  for  the  plaintiffs, 
elected  to  be  nonsuited. 

Nonsuit. 

Erie,  and  ChanneU,  for  the  plaintiflfs. 
R.  Alexander 9  and  J,  JertAs,  for  the  defendant. 
[Attornies — Lyle,  and  Adanuon,"] 


Rbx  v.  Sir  John  Edmund  de  Beauvoir.  Jtme20th. 

xHE  indictment  stated,  in  substance,  that,  on  the  5th  In  order  to  oon- 
of  January,  1885,  at  the  borough  of  New  Windsor  in  the  Tn^  E' 
ccyonty  of  Berks,  at  a  certain  election  for  members  of  "J"'  ^®*'  ^"8 

^  afalieoathofa 

Parliament,  the  defendant  was  nominated  and  proposed  qnaiificadoQ  to 
to  be  elected  as  a  fit  and  proper  person  and  duly  qualified  ofparUament' 
to  represent  the  said  borough,  and  that  he  appeared  as  a  [he  ju^'^Mt' 
candidate,  and  as  such  became  liable,  on  the  reasonable  ^  utiafied  be- 

1.  .  .       1  5  1  .      y^^^  *U  doubt 

request  of  any  two  voters,  to  depose  and  swear  to  his  that  the  pro- 
qualification  in  estate,  as  required  by  the  statute.    It  then  wo^^ori 
proceeded  to  aver,  that  two  electors  (naming  them),  on  the  ^^  "''j^**  a  ^' 
10th  of  February,  before  the  day  fixed  for  the  return,  re-  dant  well  knew 
quested  the  defendant  to  take  the  oath  required;  and  ofthatlraio^ 
that,  on  the  18th  of  February,  he  personally  appeared  at 
the  police  office,  Hatton  Garden,  before  Messrs.  Rogers 
and  Lung,  and  did  then  and  there  falsely,  wickedly,  and 
knowingly  depose  and  swear  before  them,  that  he  truly 
and  bond  fide  had  such  an  estate  in  law  or  equity  to  and 
for  his  own  U6e  and  benefit  of  or  in  lands,  tenements,  or 
VOL.  VII.  c  N.  p. 
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1836.  hereditaments^  above  what  would  satisfy  incumbrances, 
of  the  annual  value  of  SOOL  above  reprizes,  as  qualified 
him  to  be  a  member,  and  that  his  said  lands,  &c.  were  in 
the  parish  of  St.  Sepulchre,  Middlesex :  whereas,  in  truth 
and  fact,  he  had  not  such  an  estate,  and  well  knew  that 
he  had  not,  and  had  not  any  estate  at  all  in  the  said 
parish,  and  well  knew  that  he  had  not    Plea — Not  guilty. 

In  addition  to  the  formal  proof  of  the  election,  oath 
taking,  &c.,  it  appeared  that  Captain  Fitzgerald,  who 
was  a  friend  of  the  defendant's  father  (who  was  a  baronet, 
residing  in  Ireland,  and  considered  to  be  wealthy),  offered 
him  a  qualification  in  England,  and  at  first  executed  a 
deed,  in  the  nature  of  a  rent  charge,  of  8S0L  a  year,  in 
which  the  consideration  stated  was  friendship  and  esteem. 
Another  deed  was  afterwards  executed  of  500/.,  in  which 
the  consideration  expressed  was  2900/.,  but  in  fact  no 
money  was  paid.  Both  were  on  property  in  St.  John  Street. 
The  fair  annual  value  of  the  property  was  stated  by  a 
surveyor  to  be  about  200/.  per  annum;  but  Captain  Fitz- 
gerald, who  was  called  as  a  witness,  stated,  that  he 
thought  it  was  badly  let,  and  believed  it  was  worth  above 
aOOl.  a  year;  that  he  told  the  defendant  so,  and  that  he 
did  not  think  the  defendant  had  any  reason  to  believe 
that  the  qualification  in  point  of  value  was  not  sufficient. 
The  estate  was  devised  by  will  (which  was  produced)  to 
the  wife  of  Captain  Fitzgerald,  and  was  intended  for  her 
benefit.  The  Captain  stated  several  reasons  for  thinking 
the  property  to  be  worth  300/.  a  year,  and  more,  and 
added,  that  he  had  other  property,  which,  with  that  in 
question,  would  amount  to  more  than  500/.  a  year ;  but  it 
was  not  at  the  same  place.  The  defendant  had  delivered 
a  paper  at  the  table  of  the  House  of  Commons,  pur^ 
porting  to  be  a  statement  of  his  qualification,  in  which  he 
stated  that  he  was  the  eldest  son  of  a  person  in  Ireland, 
who  was  qualified  to  sit  for  a  county,  and  also,  that  the 
consideration  for  the  deed  was  2900/.,  paid  in  Bank  of 


TRINTTV  TERM,  6  WILL.  IV.— K.  B.  19 

Enghnd  notes.  It  also  appeared,  that  a  person,  describing        1836. 

himself  by  the  name  of  the  defendant,  called  at  the  office  j^-^^  " 

of  the  Standard  Newspaper,  and  left  a  letter^  which  was  ^    „  ■'- 

^  '^     '  .         -       De  Beauvoir. 

retd,  and  contained  a  similar  statement  respectmg  the 

qualification  of  his  father,  and  the  other  facts  of  the  case. 

Sir  F.  PoUoci,  for  the  defendant. — According  to  the 
paper  containing  the  statement  of  the  qualification,  which, 
tboogb  not  in  the  defendant's  handwriting,  my  Lord  ad- 
ndUed  in  evidence,  as  having  been  given  in  by  him,  it 
appears  that  his  father  was  a  person  qualified  to  sit  for  a 
county,  and,  therefore,  the  defendant  needed  not  this 
qualification,  being  qualified  without  it,  as  the  eldest  son 
of  a  person  qualified  to  sit  for  a  county.  This  is  not  one 
of  those  cases  in  which  a  party  has  resorted  to  a  false 
oath  to  introduce  himself  to  a  station  in  society,  in  which 
be  had  no  tight  to  be.  It  was  only  for  convenience  that 
he  got  the  English  qualification.  Can  you  doubt  that 
Fitzgerald  ofiered  the  qualification?  And  it  is  undoubtedly 
more  easy  and  less  expensive,  in  the  event  of  a  contest, 
to  establish  a  qualification  on  property  in  London  than 
one  in  Ireland.  The  deed  recites  that  Fitzgerald  was 
leised  in  fee,  and  Fitzgerald-  thought  he  was ;  and  there 
is  no  reason  to  suppose  that  the  defendant  had  any  doubt 
about  it  On  the  11th  February  he  was  required  to  take 
the  oath:  he  took  it  on  the'  18th,  and  Parliament  met  on 
the  i9tb.  Fitsgerald  says  he  told  him  he  had  the  pro- 
perty, and  it  was  of  the  value  of  300/.  a  year.  The  deed 
wai  evidently  executed  on  purpose  to  enable  the  defen- 
dant to  take  the  oath.  But  unless  there  is  some  distinct 
evidence  that  the  deed  was  not  executed  till  after  the 
oath  was  taken,  you  cannot  convict  the  defendant.  The 
question  is,  did  he  think  Fitzgerald  had  the  power  to 
grant  him  the  qualification?  Could  he  doubt  an  old 
friend  and  a  magistrate,  formerly  in  the  army?  And  it  is 
nothing  to  bring  in  answer  an  old  will  to  shew  that  Fitz- 
gerakl  was  wrong  in  thinking  he  had  the  estate.     It  can- 

c2 
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not  be  expected  that  the  defendant  would  ask  to  look  at 
the  title  deed.  It  would  be  insulting,  and  out  of  the  or- 
dinary course  of  business  among  gentlemen.  Fitzgerald 
says  he  still  thinks  it  worth  the  money,  and  he  gives  as  a 
reason  that  he  knew  one  of  the  houses  which  let  for  20/. 
a  year  at  a  premium  of  20L,  afterwards  let  for  SOL  a  year 
at  a  premium  of  150/.  You  must  be  satisBed  that  the 
oath  was  knowingly  false;  and  can  this  be  so  after  the 
evidence  that  has  been  given  of  what  Capt.  Fitzgerald  told 
the  defendant? 

Lord  Dbnman,  C.  J.  (in  summing  up),  said,  this  is  an 
indictment  charing  tbe  defendant  with  hi^ving  taken  a 
false  oath.  It  is  not,  properly  speaking,  peijury,  because 
the  same  consequences  do  not  attach.  But  it  is  a  misde- 
meanour in  falsely  taking  an  oath  which  a  party  is  required 
by  act  of  Parliament  to  take  before  a  magistrate.  You 
must  be  convinced  that  the  statement  was  false,  and  that 
at  the  time  he  made  it  he  knew  it  to  be  so.  The  regular 
proof  has  been  given  of  the  preliminary  matters.  As  to 
the  letter,  it  seems  to  me  that,  although  the  person  who 
went  to  the  Standard  office  is  not  clearly  proved  to  be  the 
defendant^  yet  there  are  circumstances  which  I  must  leave 
to  you.  The  witness  says,  a  gentleman,  representing 
himself  to  be  the  defendant,  came  three  times  to  the 
office,  but  he  had  never  seen  him  .before,  nor  has  since. 
If  you  think  it  was  the  defendant,  then  consider  the  letter* 
It  seems  to  me  exculpatory.  The  paper  which  the  de- 
fendant delivered  in  at  the  table  of  the  House  states  the 
consideration  paid  to  be  2900/.  in  Bank  of  England  notes. 
An  observation  has  been  made  on  the  will  produced,  and 
it  is  said  that  the  husband  has  no  interest  under  it.  But 
I  apprehend  it  is  not  so  in  point  of  law,  because,  though 
it  may  be  ground  for  an  application  to  a  Court  of  equity 
to  appoint  trustees  to  take  care  of  the  wife's  interest,  so 
that  the  husband  may  not  use  it,  yet,  in  the  absence  of 
sKch  application,  the  property  actually  devised  to  the  wife 
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would  be  in  law  the  estate  of  the  husband.  As  to  pro-  1835. 
perty  elsewhere  mentioned  in  Fitzgerald's  evidence,  no 
grant  was  made  of  any  other  property  than  this,  and  the 
qoesdon  is  as  to  the  value  of  this  property.  As  to  the 
defeDdant's  father  being  qualified  to  stand  for  a  county, 
although  it  is  stated  in  the  letter  and  quaUfibation  paper, 
jet  we  cannot  take  it  as  proved,  even  to  shew  that  the  de- 
fendant had  no  interest  in  doing  what  he  did,  that  the  facts 
were  so.  I  think  it  important  that  they  should  have  been 
proved.  As  to  the  letting  of  the  property  so  much  under 
its  value,  I  cannot  say  I  think  it  is  proved  in  anything  Uke 
a  sads&ctory  manner.  You  are  to  say  whether  you  are 
satisfied  beyond  all  doubt  that  these  premises  were  not  of 
the  value  of  300/.  a  year.  If  you  are  not,  you  must  acquit 
the  defendant.  If  you  are,  then  consider  whether  the 
defendant  knew  they  were  not  of  that  value.  On  this  I 
woold  say  no  slight  difference  of  opinion  would  justify  you 
in  finding  the  defendant  guilty ;  but  if,  looking  at  Fitz- 
gerald's evidence,  and  all  the  circumstances  of  this  case, 
JOQ  think  he  did  know  it,  you  must,  however  painful  the 
duty,  find  the  defendant  guilty.  If  you  entertain  any 
reasonable  doubt  on  either  of  the  points,  you  will  acquit 
the  defendant. 

Verdict — ^Not  guilty.  The  jury  added,  that 
they  did  not  beUeve  the  defendant  knew  that 
the  property  was  not  worth  300/.  a  year. 

Sir  fV.  W.  FoUeii,  and  Curwood^  for  the  prosecution. 

Sir  P.  PoUoekf  and  Clarkson,  for  the  defendant. 

[Attomies — Ekke,  and  Beavan,'} 

The  ttat.  9  Anoe,  c.  5,  directs  obatract  the  execntion  of  powers 

thiioathtobetakenbycandidatea^  granted  by  statute,  and  that  an 

but  awards  no  pomshment  in  case  indictment  for  such  an  offence 

it  be  filae.    In  the  case  of  Rex  ▼.  need  not  and  ought  not  to  con- 

SmUk,  Dong.  425,  it  was  held  to  elude  "  contra  formam  statuti," 
be  an  offence  at  common  law  to 
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COURT  OF  EXCHEQUER. 


Adjourned  Sittings  at  Westminster,  after  Hilary 
Term,  1835. 

BEFORE  MR.  BARON  OURNEY. 

1835.  » 

Feb.  2nd,  WeLLS  V.  OdY. 

In  «n  action  of  TRESPASS  for  breaking  the  plaintiff's  close  in  the 
ilJ^bridi^'on^"  P»"«^  ^^  '^^  MaryJe-Strand,  and  laying  bricks  on  his 
the  plaintiff!      ^all.    Plea— Not  guilty. 

wall,  the  defen-  ttii../«  «  « 

dant,  under  the       It  appeared  that  the  plaintin  was  the  owner  of  premises 

gIriUyfmay  ^  Drury  Court^  and  that  the  defendant,  who  occupied 

**1S7  **'  **  adjoining  premises,  had  raised  the  wall  which  separated 

partyfence  wall,  the  plaintiff's  yard  from  the  defendant's  premises. 

and  that  he  waa 
acting  under 

onhrB^SdTn  Kelly,  for  the  defendant,  proposed  to  shew  that  this  was 
Act.    Sembie,     a  party-wall. 

that  to  entitle  a        '^ 
party  to  raise 
such  a  wall  it  is 
not  necessary 


Bompas,  Serjt.,  for  the  plaintiff. — Since  the  rules  of 

that  he  should  H.  T.  5  Will.  4,  the  plea  of  not  guilty  only  puts  in  issue 

give  notice  to  /..r                                   S//r 

the  district  sur-  the  doing  of^the^act. 

veyor,  and  that 
such  notice  ap- 
plies only  to  Kelly.— T\ie  100th  section  of  the  Building  Act,  14  Geo. 

cases  where  a  •^                                                                         •            .           . 

party  intends  to  3,  c.  78,  allows  Special  matter  to  be  giren  in  evidence 

building;  bu^  Under  the  general  issue;  and,  if  I  shew  that  the  wall  was 

noUce^be  re-^  a  party  fencc  wall,  and  was  raised  under  the  provisions  of 

quired,  the  dis-  the  Building  Act,  the  defendant  is  protected  by  that  sec- 

tnct  surveyor  r 

may  waive  it.  tion;  and,  even  if  the  defendant  has  not  acted  quite  cor- 

intended  to  pro-  rectly,  he  would  not  be  Uable  in  this  action  if  he  intended 

Bidw?n  **Act*he  *^  *^*  according  to  the  provisions  of  the  statute ;  because, 

would  be  en-  by  the  same  section  it  is  also  enacted,  that  "  no  action  or 

titled  to  notice 
of  action,  &c., 
although  he  may  not  have  acted  exactly  according  to  its  provisions. 
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suit  shaD  be  commenced  against  any  person  or  persons  for  1835. 
any  thing  done  in  pursuance  of  this  act  until  twenty-one 
days*  notice  in  writuig  of  an  intention  to  bring  such  action 
or  suit  has  been  given  to  the  person  or  persons  against 
whom  such  action  or  suit  shall  be  brought."  In  the  case 
oSPraU  ▼•  Hilbnan  {a),  it  was  held,  that,  if  a  person  bond 
fide  intending  to  pursue  the  authority  given  by  the  Build- 
ing Act,  erect  a  party  wall,  without,  in  fact,  pursuing  the 
directions  of  the  statute,  and  thereby  injure  his  neighbour, 
he  is  liable  to  an  action ;  but  the  action  must  be  brought 
after  twenty-one  days'  notice,  and  within  three  months 
after  the  injury  done. 

It  was  proved  by  Mr.  Goldicut,  the  district  surveyor, 
and  also  by  two  other  surveyors,  that  the  wall  in  ques- 
tion was  a  party  fence  wall,  which  divided  the  premises  of 
the  plaintiff  and  the  defendant,  and  that  it  was  such  a 
wan  that,  if  it  were  necessary  to  be  taken  down  from 
being  out  of  repair,  the  parties  jointly  must  be  at  the 
ezpoiae  of  rebuilding  it.  These  witnesses  also  proved 
that  the  defendant  had  raised  it  in  a  manner  conformable 
to  the  provisions  of  the  Building  Act,  and  the  district 
siirreyor  stated  that  the  work  had  been  done  under  his 
saperintendence. 

Bampas,  Seqt.,  m  reply,— The  rules  of  H.  T.  5  Will.  4 
have  all  the  force  of  an  act  of  Parliament,  except  in  cases 
where  a  party  by  any  statute  is  enabled  to  plead  the  ge- 
neral issue,  and  give  special  matter  in  evidence.  It  is 
not  every  wall  that  is  situate  at  the  boundary  of  a  person  s 
premises  that  is  necessarily  a  party  fence  wall.  If  I  build 
a  waD  entirely  on  my  own  premises,  that  wall  would  be  mine. 
Now  by  these  pleadings  the  defendant,  for  the  purposes 
of  this  cause,  admits  this  wall  to  be  the  plaintiff's,  and 
the  defendant  cannot  now  be  allowed  to  say  that  it  is  not. 

(a).6D.  &R.360. 
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Besides,  to  entitle  a  defendant  to  set  up  the  Biulding  Act 
as  a  defence,  he  should  shew  that  he  gave  notice  jn  writing 
to  the  district  surveyor. 

GuRNBY,  B. — The  district  surveyor  superintends  the 
work.  If  no  notice  was  giveui  the  district  surveyor  has 
waived  that. 

BampaSf  Serjt. — The  case  cited  was  decided  before 
the  promulgation  of  the  rules  of  H.  T.  5  Will  4w 

GuRMBY,  B. — ^The  plaintiff  on  these  pleadings  has  a 
right  to  treat  this  as  his  wall,  unless  the  defendant  can 
shew  that  it  was  a  party  fence  waU,  and  that  he  has  acted 
under  the  provisions  of  the  Building  Act.  If  it  is  wished, 
I  will  leave  it  to  the  jury  to  say  whether  this  was  a  party 
fence  wall  or  not.  With  respect  to  the  notice  alluded  to 
by  my  Brother  Bompas,  I  think  that  that  only  applies 
when  the  parties  mean  to  take  down  any  building ;  but 
even  if  it  had  been  required  in  a  case  of  building  a  party 
wall,  that  would  make  no  difference  in  the  present  case, 
because,  if  the  defendant  intended  to  proceed  under  the 
Building  Act,  he  would  be  protected  by  it,  although  he 
had  not  acted  exactly  according  to  its  provisions,  the  ob- 
ject of  a  notice  of  action  being  to  enable  the  drfendant  to 
tender  amends,  which  would  be  useless  if  the  defendant 
was  quite  correct  in  aU  that  he  had  done. 

Nonsuit. 

Bompas,  Serjt*,  C«  Sheppard,  and  Humfrey,  for  the 
plaintiff. 

Kellif,  and  Adolphus,  for  the  defendant 

[Attorniea— ^^er,  and  TrwohUJ] 


In  the  ensuing  term  Bompas,  Seijt,  applied  for  a  new 
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trial;  but  the  Court  refused  a  rule,  and  Mr.  Baron  Al-         1835* 
denom  said,  "  There  is  certainly  an  inconvenience  arising, 
from  pleading  the  general  issue  under  a  statute  in  the  ge- 
nenl  form.     Perhaps  in  such  a  case  the  plaintiff  might 
take  out  a  summons  before  a  Judge  to  inquire  what  de- 
fence the  party  intended  to  set  up  under  it.    The  Judges 
were  desirous  that  some  regulations  should  be  made  as  to 
the  form  in  which  a  general  issue  under  a  statute  should 
lie  pleaded,  but  they  thought  they  were  prohibited  by 
the  late  act  firom  so  doing." 


BEFORE  LORD  ABINOER,  C.  B. 

Dawson  v.  Moore.  Feb.  stk, 

Case  for  a  nuisance.    Plea— Not  guilty.  ,„  ^  ^^^  ^^ 

The  plaintiff  was  the  occupier  of  a  house  in  Burlington  *^"^**^ 

Aicade,  and  the  alleged  nuisance  was  caused  by  a  noise  of  fendant  pleads 

hammering  in  an  adjoining  house,  situate  in  Sambrook  pua^muit^ 

C«irt;Piccadmy.  Z'^^^t 

To  prove  that  the  defendant  was  the  occupier  of  the  ^^  nmsance, 

house  in  Sambrook  Court,  the  collector  of  parochial  rates  defendant  wu 

-called.  S'JST"'" 

Lord  Abimger,  C.  B. — Is  there  any  plea  besides  not 
guilty? 

Hum/rey,  for  the  plaintiff. — No,  my  Lord.  That  plea 
admits  the  plaintiff's  title;  but  I  apprehend  that  we  must 
shew  not  only  that  there  was  a  nuisance,  but  that  the  de- 
fendant caused  it 

Lord  Abinger,  C.  B. — Exactly  so.  You  must  prove 
that  the  defendant  was  the  person  who  did  the  act  com- 
plained of. 


Dawsov 

«. 
MqoKB. 
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EYidence  was  given  to  shew  that  the  deStodant  occu- 
pied die  premises,  and  that  the  noise  was  a  nuisance. 

Verdict  for  the  plaintiff: 

BompaSf  Serjt.i  and  Humfrey^  for  the  plaintiffl 
FoUett^  S.  G.y  and  W.  J.  Alexander^  for  the  defendant. 
[Attonues— l/jimey  4-  JL,  and  Wehh.'] 


^th.  7th.  Underwood  r.  Burrows. 

ifapenontake  C^ASE. — The  declaration  stated  that  the  plaintiff  was 

fimwd BMond  possessed  of  four  rooms  in  a  dwelling-house,  situate  in 

floors  of  ahowje,  Leicester  Street,  Leicester  Squarej  bj  reason  whereof  he 

to  the  use  of  ought  to  havc  for  himself,  his  family,  friends,  acquaintance^ 

tlie  knocker,  the  and  customers,  free  access  into  and  out  of  the  said  rooms, 

S^!ic**aiid*  ^P  ^^^  down  the  stairs  and  staircase  leading  to  the  said 

thewater-doset,  rooms,  and  the  benefit  of  a  skylight,  which  before  then 

unlesi  It  be  iti«iit  -^         •  3        •  »*• 

otfaerwiM  Btipu-  had  ughted  the  said  stairs  and  staircase,  and  of  a  water- 
time  o?the*  closet  situate  on  the  first  floor  of  the  said  dwelling-house» 
taking  of  Ac      jjnj  ^f  jijg  knocker  afiixed  at  the  street  door  of  the  said 

lodgingi;  there- 
fore if  the  land-  dweQing-house,  and  of  a  bell  at  the  side  of  the  said  dwell- 

lodgerofthe      ing-house  ;  yet  that  the  defendant  wrongfully  bedaubed 

•Son  heir' M   ^^  bauisters  of  the  staircase  with  filthy  and  adhesive 

the  defendant     matter,  blocked  up  the  skyUght,  removed  the  water-closet, 

in  sach  a  case  *  .^    o     *  » 

merely  pleads  took  the  knocker  from  the  street  door,  and  cut  the  wire 
su«,^B»iinot  f^<^^  the  street  bell ;  by  means  whereof  W.  J.  and  F.  N., 
water-doiet**  who  lodged  in  two  of  the  rooms,  refused  to  continue  to 
was  useless  be-  do  80,  and  Certain  customers  of  the  plaintiff  (naming  them) 
it;  but,  in  mi-  ccased  firom  dealing  with  the  plaintiff.  Plea,  as  to  the 
^iMsrhem![y  Wocking  up  of  the  skylight  and  removal  of  the  water- 
go  into  eridence  closet  and  knocker,  that  the  plaintiff  at  the  several  times 

to  shew  that  the  ^ 

plaintiff  and  his 

fiunily  were  bad  lodgers,  and  that  he  did  the  ftcts  coaaplldfted  of  \A  cause  them  to  quit  the 

bouse. 
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when,  &c.  ought  not  to  have  the  benefit  of  the  skylight,        1835. 
nor  of  the  water-closet,  nor  of  the  knocker,  in  mann^  and 
form  as  in  the  declaration  is  alleged  (concluding  to  the 
country);  and  as  to  the  residue  of  the  supposed  grievances 
— Not  guilty. 

It  appeared  from  the  evidence  of  a  witness,  who  accom- 
panied the  plaintiff's  wife  to  the  house  of  the  defendant, 
that  the  latter  let  the  plaintiffs  wife  two  rooms  on  the 
first  floor  of  this  house  and  two  rooms  on  the  second 
floor,  and  pointed  out  a  water-closet  on  the  first  floor  as 
the  one  to  be  used  with  the  lodgings.  The  lodgings 
were  taken  for  a  year  from  Midsummer,  183S,  at  a  rent 
of  281. 

Manseh  for  the  plaintifi;-^At  the  time  of  taking  the 
lodgings  was  anything  said  about  the  skylight  ? 

Lord  Abingee,  C.  B. — I  think  die  skylight  speaks  for 
itsel£  The  defendant's  counsel  will  have  to  contend  that 
his  client  lets  lodgings,  but  that  the  lodgers  are  neither  to 
have  the  use  of  either  the  knocker  or  the  door-bell,  nor 
die  benefit  of  the  skylight  to  enable  them  to  see  their 
way  up  and  down  stairs. 

Evidence  was  given  that  the  skylight  was  darkened, 
the  hand-rail  of  the  staircase  tarred,  and  the  knocker 
taken  off  the  outer  door,  and  that  the  bell-wire  of  the 
door*beU  on  several  occasions  was  cut. 

BompaSf  Serjt,  proposed  to  go  into  evidence  of  the  de- 
'  of  the  defendant. 


Lord  Abinger,  C  B. — You  may  give  evidence  of  the 
general  demeanour  of  a  party,  to  shew  that  he  was  ac- 
tuated by  malice,  and  thus  lead  to  an  infeienee  that  the 
defendant  committed  the  act  complained  of  in  any  Cas$ 
wliere  it  ia  doubtful  who  was  the  person  who  did  the  act; 
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but  here,  as  the  defendant  has  admitted  that  he  did  the 
acts  complained  of,  I  think  you  cannot  go  into  that  sort  of 
evidence. 

Petersdofffi  for  the  defendant^  proposed  to  shew  that 
the  water-closet  had  been  rendered  useless  before  it  was 
removed. 

Lord  Abinobr,  C.  B. — ^You,  by  your  plea,  deny  that 
the  pbuntiff  had  the  use  of  it. 

Peter sdorff. — ^We  mean  to  say  that  we  removed  it  be- 
cause it  was  spoiled. 

Lord  Abinoer,  C.  B. — You  have  not  pleaded  that. 

Petersdofff. — There  is  no  evidence  that  the  plaintiff 
had  any  right  to  the  use  of  the  knocker ;  but  he,  in  his 
declaration,  states  that  he  had  a  positive  right  to  the  use 
of  it 

Lord  Abinoer,  C.  B. — There  would  be  a  positive  right 
for  him  to  use  it,  unless  it  were  expressly  excepted.  If  I 
had  gone  to  the  house  to  caU  on  the  plaintiff  and  had  used 
the  knocker  when  there  was  a  bell,  should  I  be  liable  to 
an  action  ?  If  the  knocker  had  been  on  a  separate  door, 
it  might  be  different ;  but,  as  it  was  not  so,  the  plaintiff 
had  a  clear  right  to  the  use  of  it,  unless  it  was  excepted 
from  the  contract. 

Evidence  was  given  on  the  part  of  the  defendant  to 
shew  that,  at  the  time  of  the  taking  of  the  lodgings,  the 
skylight  was  not  glazed,  but  was  an  aperture  covered  by 
a  trap-door,  which  was  sometimes  open  and  sometimes 
closed,  and  that  the  aperture  had  been  glazed  after  the 
plaintiff  became  the  occupier  of  the  lodgings. 
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Lwd  Abinoer,  C.  B.  (in  summing  up). — The  defendant,         1835. 
m  thk  case,  has  pleaded  that  he  is  not  guilty  of  cutting 
the  bell-wire,  nor  of  tarring  the  hand-rail,  and  he  also  has 
pleaded  that  the  plaintiff  had  no  right  to  the  use  either 
of  the  water-closet,  the  skylight,  or  the  knocker.     With 
respect  to  the  water-closet,  the  lodgers  had  a  clear  right 
to  use  that,  and  they  would  have  had  a  right  to  use  it  if 
nodiing  had  been  said  at  the  time  of  the  taking  of  the 
lodgings,  as  it  is  a  thing  the  use  of  which  is  incident  to  a 
lodging.     It  is  said,  that  at  first  the  skylight  of  the  stairs 
was  not  glaaied ;  still  it  was  not  the  less  a  skylight  because 
there  was  no  glass  in  it.     It  appears  that  afterwards  the 
defiradant  bad  it  glazed;  and  surely,  when  that  was  so,  the 
lodgers  had  a  right  to  the  use  of  it.     With  respect  to  the 
knocker,  there  might  have  been  an  arrangement  made  that 
the  lodgers  should  have  a  separate  bell  and  not  use  the 
knocker;  but,  in  the^present  case,  as  there  was  no  stipula- 
tion on  the  subject,  I  am  clearly  of  opinion  that  the  lodger 
had  indiscriminately  a  right  to  the  use  of  the  knocker  as 
well  as  a  right  to  the  use  of  the  bell.     I  am  aware  that  at 
some  houses  servants  ring  the  bell,  and  persons  of  superior 
rank  knock  at  the  door;  and  though  if  a  footman  came 
on  his  own  account  to  your  house  you  might  think  it  not 
quite  correct  that  he  should  knock  with  a  double  rap  at 
your  door,  yet,  if  he  did  so,  I  do  not  think  that  be  would 
be  guilty  of  a  trespass,  and  be  liable  to  have  an  action 
brought  against  him.    The  intention  of  the   defendant 
eridently  was  to  drive  the  plaintiff  from  the  lodgings,  and, 
if  the  defendant  had  pleaded  the  general  issue  only,  and 
had  merely  proposed  to  mitigate  the  damages,  I  think  that 
he  might  have  gone  into  evidence  to  shew  that  the  plaintiff 
and  his  family  were  bad  lodgers,  and  that  he  did  this  to 
get  rid  of  them  ;  and  that  circumstance  might  have  gone 
to  the  amount  of  damages,  and  to  the  amount  of  damages 
only.  But  on  this  record  the  questions  are  these — whether 
the  plaintiff  had  a  right  to  the  use  of  the  water-cjoset,  the 
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1835.        skylight,  and  the  knocker,  and  whether  the  defendant 
tarred  the  hand'-rail  and  cut  the  bell-wire. 

Verdict  for  the  plaintiff— Damages  50/. 

BompaSi  Serjt.,  and  Mansel,  for  the  plaintiff. 
Petersdorffy  for  the  defendant. 

[Attomiet— C.  Jaxf^  and  TumerJ] 


BEFORE  MR.  BARON  GURNEY. 


Feb.  9th,  Taylor  v.  Hillary. 

If,  in  an  action  ASSUMPSIT. — The  first  count  of  the  declaration 
for  p^i^t^r  8^te<l  ^^^9  '^^  consideration  that  the  plaintiff,  at  the  re- 
gooditobefnp-  quest  of  the  defendant,  would  allow  one  Henry  Holt  to 

pbedtoA.,  the     ^  .  / 

plaintiff  aver  have  goods  as  he  might  want  them,  not  exceeding  in  the 
tuppH^dto^?  whole  200/.,  the  defendant  undertook  and  promised  the 
Snt'^icad  non-  p'^^^t^ff  ^  guarantee  the  payment  of  such  goods ;  it  then 
assumptit,  this  went  on  to  avcr  that  the  plaintiff  delivered  goods  to 
ply  of  thegiHxU  Henry  Holt  to  the  value  of  190/.,  as  he  wanted  them,  of 
pr(»f isrcqiSred  ^Wch  the  defendant  had  notice ;  but  that  neither  Henry 
in  rapport  of     jj^^  jigr  the  defendant  had  paid  for  them ;  second  count 

the  aTerment,  '^ 

and  the  plain-    ou  an  account  Stated. 

give^anyeii-  Plcas — JFif*/,    Kon-assumpsit ;    sccoudy    to    the    first 

dence  that  the    ^^^^^  ^f  ^^  declaration,  that,  "after  the  making  of  the 

goodi  were  ^ 

supplied,  except  promise  and  undertaking  in  that  count  mentioned,  and 
shewing  the  before  any  breach  thereof,  to  wit,  on  the  day  and  year 
dunages!^  aforesaid,  it  was,  at  the  special  instance  and  request 
of  the  plaintiff,  agreed  by  and  between  the  plaintiff 
and  defendant,  that  the  plaintiff  should  supply  to  the 
said  Henry  Holt  200/.  worth  of  goods,  as  he  should  want 
them,  and  that  such  goods  should  be  paid  for  at  the  end 
of  three  months,  by  a  joint  bill  at  four  months,  accepted 


HILARY  TERM,  5  WILL.  IV.-EXCH.  81 

by  the  defendant  and  the  said  H.  H.;  which  agreement  of  1836; 
the  defendant  he  the  plaintiff,  before  any  breach  of  the 
pTomise  and  undertaking  in  the  said  first  count  mentionedj 
accepted  in  full  discharge  of  that  promise  and  undertaking, 
and  thereby  then  wholly  released  and  discharged  the  de- 
fendant from  the  further  performance  of  that  promise  and 
tmdertaking ;  and  this  the  defendant  is  ready  to  verify.** 
Replication — **  that  he,  the  said  plaintiff,  did  not  accept 
the  agreement  of  the  defendant  in  that  plea  mentioned, 
in  discharge  of  the  promise  and  undertaking  in  the  first 
eoont  mentioned^  and  this  he  prays  may  be  inquired  of  by 
the  country  &c." 

The  plaintiff's  counsel  put  in  the  first  agreement,  and 
were  proceeding  to  prove  the  delivery  of  the  goods. 

GxTRMET,  B. — Does  not  the  plea  of  non^ssumpsit  admit 
the  delivery  of  the  goods  to  Holt?  Perhaps  you  must 
prore  the  deliveries  to  shew  the  amount  of  damages ;  but 
this  plea  of  non-assumpsit  merely  denies  the  defendant's 
eontract  as  stated  in  the  declaration,  and  admits  a  de- 
livery of  goods  to  Holt. 

The  evidence  was  given;  but  the  defendant,  having 
made  out  the  second  plea  (a), 

Bariiow,  for  the  plaintiff,  elected  to  be  nonsuited. 

Nonsuit. 

Barsiaw,  and  Butt,  for  the  plaintiff. 
Crawder,  for  the  defendant. 

[Attornies— JReyno^,  and  Bebb.l 

(«)  Tbeflecond  plea  in  this  ewe  The  argument  of  the  demurrer, 
WIS  demorred  to,  but  was  held  and  the  decision  thereon,  are  re- 
good  hy  the  Court  of  Exchequer,      ported  in  1  C.  M.  &  R.  741 . 
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BEFORE  MR.  BARON  ALDBR80N. 


Feh.Uth.  MOSCATI  9.  LaWSON. 

Whether,  ID  a  JuIBEL. — The  declaration  Stated  that  the  plaintiff  was 

^^^wlnduct  *  teacher  and  professor  of  languages,  and  employed  him- 

hbowncauw,  self  in  Writing  and  composing  for  divers  publications,  and 

thewitneMes,  that  the  defendant  in  the  Times  newspaper  published  a 

km^^to^iuve  series  of  libels  of  and  concerning  the  plaintiff,  imputing 

the  asrittance  of  that  he  was  an  impostor,  and  had  falsely  stated  diat  he 

counsel  to  aigue  "^  "^ 

pomtsofUw:-.  wrotc  the  foreign  leading  articles  for  the  Times  news- 

temMeihax  he  P&pcr»  A^d  that  he  had  seen  a  receipt  for  5000/.  at  the 

**^f °in  a  caae  ^imes  newspaper  oflBce,  which  had  been  paid  by  Louis 

of  Ubei,  thede-  Philippe,  king  of  the  French,  to  that  journal;  and  that 

plea  ttate  cer-  he  had  dined  with  a  gentleman  connected  with  the  Times, 

ftcteol^  which  **  whosc  house  he  had  seen  a  service  of  plate  and  splen- 

he  juaUfies  the  jj J  ghawls,  givcu  by  different  sovereigns  for  services  ren- 

letter  written  dcred  by  the  Times.    The  libels  also -set  out  extracts  of 

which  doet  not  letters,  in  which  it  was  stated  that  the  plaintiff  had  so 

ftcu  alleged  in        Pleas-— /Irtf/,  the  general  issue ;  second^  a  special  plea 

admisdbiein      to  the  wholc  declaration,  which  stated  that  the  plain- 

dlfendwl'"**'*  tiff  had  falsely  asserted  to  HippoUte   Balliere,  that  he 

In  an  action    ^^  employed  by  the  proprietors  of  the  Times  news- 

against  the         paper,  and  had  written  articles  for  them,  whereas  the 

newljlpert  one  plaintiff  had  in  truth  never  been  employed  by  the  propri- 

etowofthS"'      ®^"  of  that  newspaper;  and  that  the  plaintiff  had  also 

newspaper  is  a    stated  to  Mr.  Wm.  Costcllo  that  he  had  seen  a  receipt  for 

S^^r*°he''dc.  6000/.,  for  money  paid  by  Louis  Philippe,  &c;    This  plea 

no"1iirbie"fo^*  "  ^®°*  *^  ®***®  *®  persons  to  whom  the  plaintiff  had  made 

contribution.       the  different  representations  referred  to  in  the  libels,  and 

averred  each  of  the  representations  to  be  false.     It  also 

averred  that  the  letters,  of  which  extracts  were  given  in 

the  libels,  had  been  written,  and  those  letters  were  all 

sot  out;  and,  in  conclusion,  there  was  an  averment  of 
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identity  that  the  Times   newspaper  in   the  declaration         1^35^ 
mentioiied,  and  the  Times  newspaper  in  this  plea  men- 
donedy  were  the  same  newspaper,  &c. 
Replication — De  injuria. 

This  was  an  action  against  the  defendant  as  printer  of 
die  Times  newspaper,  for  several  libels  published  in  that 
newspaper. 

The  plaintiflTy  who  was  a  foreigner,  conducted  his  own 
ca^e,  and  examined  his  witnesses ;  and  Btiii  was  instructed 
to  srgue  points  of  law  for  him. 

For  the  defendant  several  witnesses  were  called,  and 
Sir  J.  Campbell,  for  the  defendant,  proposed  to  put  in  a 
letter  written  by  the  plaintiff  to  Dr.  Elliotson. 

Bmtt,  for  the  plaintiff,  was  proceeding  to  take  an  objec- 
tioD  to  its  admissibility. 

Alderson,  B. — Mr.  Buiif  I  have  great  doubt  whether 
I  ought  to  hear  you.  I  think  that  counsel  ought  either  to 
appear  as  such  altogether,  or  not  at  all. 

BmiL — A  learned  counsel  of  great  eminence  was  re- 
tained in  this  case,  and  I  advised  on  it.  Circumstances 
over  which  we  have  no  control  have  deprived  us  of  that 
learned  counsel's  services,  and  as  the  plaintiff  is  a  fo- 
reigner, I  felt  a  delicacy  as  to  returning  my  brief. 

Alderson,  B. — What  possible  objection  could  you 
have  to  leading  the  cause  yourself? 

JBtrf/. — I  would  certainly  have  led  the  cause,  if  a  wish 
had  been  expressed  that  I  should  do  so ;  but  from  the 
plaintiff's  being  a  foreigner,  I  did  not  like  to  return  the 
brief,  if  he  conducted  the  case  himself. 

VOL.  VII.  D  N.  p 
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1835.  Alderson,  B. — If  a  gentleman  at  the  bar  appears,  he 

ought  to  take  the  command.     In  criminal  casesi  perhaps, 
it  may  be  diflferent. 

BuiL — In  the  case  of  Sir  Francis  Burdeit,  and  I  be- 
lieve in  some  others,  counsel  have  taken  a  brief  to  argue 
points  of  law  (a), 

Alderson,  B. — There  is  such  an  abundance  of  in- 
stances as  completely  justifies  you  in  what  you  have  done, 
as  matter  of  feeling;  but  it  is  much  better  that  cases 
should  be  conducted  by  gentlemen  at  the  bar.  The  bar 
greatly  assist  in  the  due  administration  of  justice;  and  if 
every  case  was  conducted,  as  this  is,  by  the  party  himself, 
no  strength  could  get  through  the  business.  Parties  will 
always  introdu^^e  so  much  extraneous  matter,  which  has 
no  real  bearing  on  the  case. 

.  The  plaintiff  (on  the  suggestion  of  Buit),  objected  that 
the  letter  to  Dr.  Elliotson  was  not  receivable  in  evidence. 

Sir  J.  Campbell. — It  is  a  letter  written  by  the  plaintiff 

himself. 

The  letter  stated  that  the  plaintiff  had  a  stomach  of 
very  peculiar  construction,  and  that  in  consequence  of 
that  he  resembled  a  ruminating  animal. 

Alderson,  B. — The  defendant,  by  his  plea,  states  cer- 


(a)  The  case  of  Sir  F.  Burdett  stated  that  Mr.  Torke'i  case  was 

was  an  infonnation  filed  agunst  so,  yet  in  adverting  to  it.  Lord 

him  by  the  Attorney- General,  for  Abinger  (then  Mr.  Scarlett)  says^ 

a  libel.    See  also  the  case  of  Res  <<bttt  when  the  pro9eeuior^$  case 

V.  Parkins,  ante,  Vol.  I,  p.  548,  was  concluded,'*   which   implias 

and  the  cases  there  cited,  which  that  it  was  a  prosecution,  and  not 

appear  to  be  all  criminal  cases ;  an  action, 
fur  although  it  is  not  expressly 
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uin  specific  facta  as  justifying  him  in  the  publication  of        igsB, 
the  fibek.    This  letter  does  not  go  to  prove  that  any 
one  of  the  spedfic  allegations  which  are  contained  in  the 
plea  is  true.     I  think  I  cannot  receive  it. 

The  letter  was  not  read. 

For  the  defence  Captain  Alsager  was  called. 

The  Plaintiff. — This  gentleman  is  one  of  the  proprie- 
tors of  the  Times. 

Alderson,  B. — That  may  be  so,  but  he  is  for  all  that 
a  competent  witness,  because  he  is  not  liable  to  contri- 
biidon(a). 

Capt.  Alsager  was  examined. 

Alderson,  B.,  suggested  that  the  parties  should  con- 
sent to  withdraw  a  juror. 

Juror  withdrawn  (6). 


(a)  If  a  plaintiff  recover  in  an  arrangement  for  withdrawing  a 

KtioB  of  tort  aguDSt  two  defen-  juror  was  to  be  considered  as  pat- 

^xt,  and   levy  the  whole   da-  ting  an  end  to  all  proceedings. 

mages  on  one,  that  one  cannot  In  the  same  Term,  Sir  F.  PoUock 

reoover  a  moiety  against  the  other  and  Petendorffihewed  cause,  and 

for  Ids  oontribntion.  Mereweatktr  relied  upon  the  affidavits  of  the 

f .  XuM,  8  T.  R.  186.    See  also  plaintiff  and  his  attorney,  which 

the  case  of  WooUy  r.  Batte,  ante,  stated  that  they  considered  at  the 

Vol.  2,  p.  417-  time  when  the  plsdntiff  consented 

{h)  llie  plaintiff  subsequently  to  withdraw  a  juror,  that  he  was 

broDght  another  action  against  not  thereby  to  be  pre?ented  from 

tke  defendant  in    the  Court  of  bringing  another  action.   But  the 

Kiag's  Bench  on  this  same  libel,  Court  made   the  rule  absolute, 

od  ia  Michaelmas  Term,  1835,  holding  that  the  withdrawing  of  a 

Cmpheil,  A.  G.»  obtained  a  rule  juror  under  such  circumstances, 

todieir  canae  why  the  proceed-  was  to  be  taken  as  an  implied 

'm^  m  that  action   should  not  understanding  that  no  fresh  ac- 

le  stayed,  on  the  ground  that  the  tion  ^vas  to  be  brought. 
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The  Plaintiff  in  person. 

Sir  c/.  Camphelly  Platte  and  Humfrey^  for  the  defendant. 
[Attoniies->/r.  CLarkt^  and  DMt.'\ 


Feb.  16th.     Holland  and  Another,  Assignees  of  Rawlinos,  a  Bank- 
rupt, 9.  Reeves  and  Porch. 

In  an  action  by  AsSUMPSIT  for  money  had  and  received.     Pleas — 

ataSkrojrin**  Jifst,  general  issue;  second,  that  the  bankrupt,   before 

ro*"^u*in*ditl  ^^^  bankruptcy,  was  indebted   to   the  defendants   in  a 

pnte,  a  ton  of  larger  sum. 

who  wai  held  It  appeared  that  the  defendants  carried  on  the  business 
^AhTnTbT'  of  bankers  at  Glastonbury ;  and  that  the  defendant  Reeves 
who  wai  in  fiu:t  jg^  ^^^  jjj  practice  as  an  attorney  and  solicitor,  in  part- 
competent  wit-  nership  with  his  son,  at  Taunton.  The  bankrupt,  Mr. 
dgneea!    * ""  Richard  Rawlings,  sen.,  had  been  a  veterinary  surgeon 

oommissionen 
of  iNuikropt  • 

<and  on  bis  exa-  On  the  part  of  the  plaintiff,  Richard  Rawlings,  jun.,  a 
jSSm»dania.  ^^"  ^^  *^®  bankrupt,  was  called.  He  stated  on  the  voire 
chine  copy  of  a    Jire,  that  the  bills  delivered  to  the  customers  of  his  father, 

letter  he  bad 

aenttoiLWhUe  while  he  Carried  on  business  at  Bath,  were  in  the  names 

the  commission-  ^f  Richard  Rawlings  and  Sons,  the  sons  being  this  wit- 

tSwiicitorto  °®^®  "^^  ^^®  brother;  but  that,  in  fact,  neither  himself 

the  assignees,  nor  his  brother  had  any  interest  in  the  business,  though 

made  a  copy  of       ,     .  «  <■      ■  i    •        i 

the  machine        their  names  n^ere  used,  and  they  acted  m  the  manage- 

copy  of  the  let-  ^^^i.  ^r  za. 
ter  produced  by  DlCnt  of  it 
A.:— i7eM,that 

lhe"LS'"e.*'of       Bompas,  Serjt.,  for  the  defendants.— I  contend  that 

the  bankrupt 

against  A.,  the 

copy  of  the  letter  made  by  Mr.  E.  was  not  admissible  in  evidence  against  A.,  without  reading 

his  examination,  although  notice  had  been  given  to  A.  to  produce  the  machine  copy. 

If  a  defendant's  counsel,  in  cross-examining  a  witness,  pot  a  letter  into  his  hand,  and  after  ask- 
ing him  if  he  wrote  it,  desire  him  to  read  it,  and  then  put  questions  upon  it,  the  defendant's  coun- 
sel is  not  bound  to  have  the  letter  read  till  after  he  has  addressed  the  jury. 
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this  witness  is  not  competent,  as  he  is  interested.     His         \^35. 
name  was  used,  he  interfered  with  the  business,  and  he 
therefore  would   be  liable  for  the  debts.     If  this  action 
succeeds,  he  diminishes  his  liability. 

Erk^  for  the  plaintiffs. — He  was  not  a  partner. 

Alderson,  B. — He  is  held  out  as  a  partner,  and  he  is 
liable  for  the  debts  of  the  firm ;  therefore  the  greater  the 
sam  divided  from  the  bankrupt's  estate,  the  greater  will 
be  the  advantage  to  him.  All  that  is  gained  in  this  ac- 
tion will  go  towards  diminishing  his  liabilities.  I  think 
he  is  inadmissible. 

The  witness  was  not  examined. 

Mr.  Evans,  the  partner  of  Mr.  Phelps  the  attorney 
for  the  plaintiffs,  produced  a  copy  of  a  machine  copy  of 
a  letter  written  by  the  defendant  Reeves  to  Mr.  Rat- 
cfifie,  the  petitioning  creditor,  on  the  bankruptcy  of 
Mr.  Rawlings.  Notice  had  been  given  to  the  defen- 
dants to  produce  the  machine  copy ;  and  it  was  stated  by 
Mr.  Evans,  that  the  defendant  Reeves  was  examined 
before  the  commissioners  under  this  bankruptcy,  and  that, 
in  consequence  of  questions  put  by  the  commissioners,  the 
defendant  Reeves  produced  the  machine  copy  of  the 
letter,  of  which  he  (Mr.  Evans)  then  made  the  copy 
DOW  produced. 

FoUetty  S.  G. — As  Mr.  Reeves  was  examined  under 
tbe  bankruptcy,  and  this  document  was  produced  as 
part  of  his  examination,  I  submit  that  the  copy  cannot  be 
i^,  without  also  reading  the  examination. 

Erie. — If  the  paper  had  been  annexed  to  the  examina- 
tJOD,  I  am  aware  that  I  must  have  read  the  examination. 
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1835.  ALDBR8ON9  B. — The  paper  from  which  this  is  copied 

was  produced  in  consequence  of  questions  put  by  the 
commissioners. 

Erie. — This  is  taken  from  a  machine  copy,  which  is 
the  same  as  an  original,  and  the  defendants  have  notice 
to  produce  that  which  we  have  a  copy  of  (a). 

Alderson,  B. — The  most  that  I  can  allow  the  plain- 
tifTs  counsel  to  do  would  be,  to  put  this  copy  in;  but  I 
cannot  take  it  that  the  paper  from  which  it  is  copied  was 
a  machine  copy  of  a  letter  sent  to  Mr.  Ratcliffe,  as  that 
must  have  been  a  part  of  the  examination. 

Erie. — I  would  put  it  as  a  draft  of  a  letter  in  the  band- 
writing  of  one  of  the  defendants.  Suppose  that  it  had 
been  a  deed,  and  that  Mr.  Reeves  had  produced  it  before 
the  commissioners,  would  he  be  entitled  to  say,  in  every 
case  in  which  he  was  a  party,  that  secondary  evidence 
could  not  be  given  of  that  deed,  without  also  giving  his 
explanation  by  reading  the  examination  ? 

Aldbrson,  B. — By  the  admission  of  the  evidence  pro- 
posed, great  mischief  might  ensue.  The  commissioners 
send  for  a  party,  and  compel  him  to  produce  documents, 
and  answer  questions ;  and  you  in  this  case  only  get  the 
information,  with  the  explanation  of  Mr.  Reeves,  which 
accompanied  its  production.  I  think,  therefore,  that  I 
ought  not  to  receive  the  evidence,  without  your  reading 
Mr.  Reeves's  examination.  Indeed  I  consider  this  paper 
as  in  eflTect  a  part  of  the  examination. 

(a)  In   the  case  of  Nodm  v.  read  in  evidenee,  withovt  notice 

Murray,  3  Camp.  228,  it  was  held  to  produce  the  original  1  and  in 

that  the  copy  of  a  letter  made  the  case  of /Zej  v.  IFafson,  2  Stark, 

from  the  original  by  a  copying  129,  n.  (a),  it  is  stated  that  the 

machine,  is  a  copy,  and  not  a  du-  same  point  was  ruled  in  the  case 

plicate  original,   and  cannot  be  of  Rex  v.  De  Berenger. 
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The  evidence  was  rejected.  18^5. 

The  earliest  act  of  bankruptcy  proved  was  in  the  month 
of  October,  1833;  and  it  waa  proposed  on  the  part  of  the 
plaintiffs,  to  show  that  the  bankrupt,  who  owed  the  de- 
fendants a  balance  of  664/.  \0s,,  employed  Messrs.  Reeves 
&  Son  to  raise  money  for  him  by  way  of  mortgage ;  and 
that  having  raised  TOO/,  for  him  by  a  mortgage,  which 
was  executed  on  the  6th  of  November,  1833,  they,  on  the 
50th  of  November,  1&33,  paid  the  sum  of  664/.  10«.  to 
the  defendants  in  discharge  of  the  amount  which  the 
bankrupts  owed  them. 

To  prove  this,  the  bankrupt  was  called. 

FoOeti,  S.  G.,  in  his  cross-examination,  put  a  letter 
into  the  bankrupt's  hand,  and  desired  him  to  read  it,  and 
then  askecL  him  whether  at  the  time  the  first  direction 
was  given  to  Messrs.  Reeves  &  Son  to  raise  the  money, 
it  was  not  a  part  of  the  arrangement  that  the  defendants 
should  be  paid  out  of  it. 

Erie* — If  the  Solicitor-General  is  going  to  read  this 
letter  as  his  evidence,  he  ought  to  have  it  read  now,  that 
I  may  re-examine  the  witness  upon  it. 

FoUetif  S.  G. — I  am  not  bound  to  put  it  in  till  after  I 
have  addressed  the  jury. 

Alderson,  B. — I  cannot  compel  the  Solicitor-General 
to  put  in  a  letter  which  is  a  part  of  his  evidence  till  after 
he  has  addressed  the  jury. 

The  defence  was,  that  it  had  been  agreed,  in  the  month 
of  August,  1833,  by  the  bankrupt  and  Messrs.  Reeves  & 
Son,  that  they  should  raise  a  sum  of  700/.  for  the  bank- 
rupt on  mortgage,  and  that  out  of  the  money  so  raised 
the  defendants  should  be  paid  the  amount  of  their  balance. 
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Evidence  was  given  in  support  of  this  defence ;  and 
while  the  jury  were  in  deliberation,  Erie  for  the  plaintiffs 
elected  to  be  nonsuited. 

Nonsuit. 

Sir  /.  Campbell^  Erie,  and  Barstow,  for  the  plaintiffs. 

FoUett,  S.  G.y  Bompas  Serjt.,  Moody  and  Bere,  for 
the  defendants. 

lAltomies—Rkkardt  4*  Walker,  and  Adlington^  Gregory, 
Sf  Faulkner  J] 


Adjourned  Siiiings  in  London,  after  Hilary  Term,  1835. 

BEFORE  MR.  BARON  PARKE. 

Feb.  18M.  Smallpiece  and  Another  v.  Dawes. 

Am  who  kept  a  OtOODS  sold.    Plea — Non-assumpsit. 

^*Ui*"'ari824*  It  appeared  that  the  defendant  had  some  years   ago 

became  bank-  carried  on  the  business  of  fruiterer,  at  No.  148,  Oxford 

not  surrender  Street,  in  partnership  with  a  person  named  Mart ;  and 

Son 'anTfiwm  ^^^'  ^^^  ^^®  dissolution  of  thcir  partnership,  the  defen- 

tbat  time  to  the  Jant  carried  on  the  business  alone  till  the  year  1824. 

year  1839  the 

businen  was  when  he  became  bankrupt.  He  did  not  surrender  to  his 
A/s  wife?  Fniit  commission,  and  since  that  time  the  business  had  been 
h*r belSf^*^  ^  entirely  carried  on  by  the  defendant's  wife,  to  whom  the 
the  years  1828  fruit,  which  was  the  subject  of  this  action,  and  which 
anamoantez-  amounted  to  26G/.  14«.  3ef.,  had  been  supplied  between 
l[^ji?d!n« '  the  month  of  November,  1828,  and  the  month  of  January,. 
was  giTen  that  1832.  The  name  over  the  door  of  the  shop  had  been 
London  a  few  Continued  **  Dawes  &  Co.,"  ever  since  the  partnership  of 
im  m7im3,  the  defendant  and  Mr.  Mart. 

and  was  ar> 

retted  at  the 

shop  in  1833,  and  that  he  attended  the  marriage  of  two  of  his  daughters  at  Mary-le-bone  church: 
^Hetd,  that  proof  of  these  fiiets  was  not  evidence  to  go  to  the  jury  to  shew  that  A.'s  wife  acted 
as  the  agent  of  A.,  so  as  to  charge  httn  with  the  price  of  the  fruit,  although  it  might  be  sufficient 
to  charge  him  with  necessaries  supplied  to  the  wife. 
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To  shew  that  Mrs.  Dawes  had  acted  as  the  agent  of  the  1835. 
defendanty  several  witnesses  stated,  that  since  the  year 
1824,  they  had  seen  the  defendant  in  London  a  few  times 
(one  of  the  witnesses  said  half  a  dozen);  and  it  was 
proved  by  other  witnesses,  that  at  other  times  they  had 
seen  the  defendant  at  Calais.  It  was  also  proved,  that  in 
the  year  1830  he  was  present  at  the  marriage  of  one  of 
his  daughters  at  Mary-Ie-bone  Church,  and  that  in  the 
year  1833  he  was  at  the  marriage  of  another  of  his 
daughters  at  the  same  church ;  and  it  was  also  proved 
that  in  the  month  of  September,  1833,  he  was  arrested  at 
die  house  No.  143,  Oxford  Street,  and  was  described  in 
the  bail-bond  as  of  Calais,  and  also  of  Oxford  Street ; 
but  it  appeared  that  the  description  Oxford  Street  was 
inserted  by  the  desire  of  the  officer. 

Parke,  B. — This  is  not  sufficient  evidence  to  shew 
that  Mrs.  Dawes  was  the  agent  of  her  husband  in  the 
carrying  on  of  the  trade.  The  defendant  coming  to  his 
wife's  house  could  only  make  him  liable  for  necessaries 
supplied  to  her. 

Nonsuit. 

Erie,  and  Busby ,  for  the  plaintiff. 

Bompas,  Serjt.,  and  6.  T.  White,  for  the  defendant. 

[AttormtB—OsbaldiMton^  Murray,  vad  Wright/^  2Vai/.] 


Major  and  Another  v.  White  and  Another.  Feb.  20th. 

J-HE^r^l  count  of  the  declaration  stated,  that  the  ifapenonahip 

plaintiffs,  at  the  defendants'  request,  on  the  31st  day  of  f^^iet  taw- 
ing that  tht  is 
chartered,  the 

mwgiiee  of  the  goods  can  maintain  no  action  against  the  owner  of  the  ship  if  the  goods  be  In- 

jwcd  by  bad  stowage. 
If  the  shipper  of  goods  was  warned  as  to  the  way  in  which  goods  would  be  stowed,  the  con- 

■Snec  cannot  iBaintain  any  action  for  damage  occasioned  by  such  stowage,  even  if  the  stowage 
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December,  1833,  caused  to  be  shipped  on  board  the  ship 
Major        Thomey  Close*  whereof  the  defendants  were  then  owners 
V.  (which  ship  was  then  lying  in  the  port  of  Sligo,  bound  on 

a  voyage  to  the  port  of  London),  divers,  to  wit,  ten  hogs- 
heads of  hams  and  ten  tierces  of  bacon  middles,  of  the 
plaintiflTs,  in  good  condition,  and  of  great  value,  to  be  by 
the  defendants  safely  carried  in  the  said  ship  from  the 
port  of  Sligo  to  the  port  of  London,  and  to  be  delivered 
there  in  good  order  and  condition,  the  danger  of  the  seas, 
fire,  rivers,  and  navigation,  of  whatsoever  nature  and  kind, 
excepted,  unto  the  plaintiffs  or  their  assigns  for  certain 
freight  and  reward ;  and  although  the  defendants  had  the 
hams  and  bacon  on  board  the  ship,  and  it  was  their  duty 
to  carry  and  deliver  them  except  as  aforesaid,  yet  the  de- 
fendants, not  regarding  their  duty  &c.,  did  not  nor  would 
safely  carry  or  convey  the  said  hams  and  bacon,  although 
not  prevented  from  so  doing  by  the  matters  excepted  as 
aforesaid,  or  by  any  of  them ;  but,  on  the  contrary  thereof, 
the  defendants  so  negligently  conducted  themselves,  that 
through  the  negligence  of  them,  their  mariners  and  ser- 
vants, the  hams  and  bacon  became  damaged,  and  the  de- 
fendants delivered  them  so  damaged  to  the  plaintiffs. 
The  second  count  was  exactly  similar,  and  related  to 
damaging  of  other  hams. 

Pleas— x/Jr*^  not  guilty  to  the  whole  declaration ;  secondy 
to  the  first  count,  **  that  the  plaintiffs  did  not,  at  the  re- 
quest of  them  the  defendants,  cause  to  be  shipped  or 
loaded,  in  and  on  board  the  said  ship  or  vessel,  in  the 
said  first  count  mentioned,  the  said  dried  hams  and 
bacon  middles,  or  any  of  them,  or  any  part  thereof,  to  be 
by  the  defendants  carried  or  conveyed,  or  delivered,  in 
manner  and  form  as  the  plaintiffs  have  in  the  said  first 
count  alleged,  and  of  this  the  defendants  put  themselves 
upon  the  country  &c. ;"  thirdj  the  like  plea  to  the  second 
count. 

This  action  was  brought  against  the  defendants  as  own- 
ers of  the  ship  Thorney  Close,  for  the  amount  of  damage 
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done  by  the  bad  stowage  of  a  quantity  of  hams  and  bacon 
which  were  put  on  board  the  ship  consigned  to  the  plain- 
tiffs. It  was  proved  that  the  hams  and  bacon  were  put 
on  board  the  ship  by  Mr.  Cordukes,  of  Sligo,  consigned 
to  the  plaintiffs^  and  were  badly  stowed,  and  that  the 
damage  occasioned  by  the  bad  stowage  amounted  to  ISO/. 

On  the  part  of  the  defendants,  a  charter*party  was  put 
m,  by  which  it  appeared,  that,  at  the  time  in  question,  the 
ship  had  been  chartered  by  the  defendants  to  Messrs. 
Murphy  &  Gallaher. 

Parke,  B. — If  the  defendants  can  shew  that  the  charter- 
party  was  within  the  knowledge  of  the  shipper  of  the 
goods  at  the  time  the  goods  were  put  on  board,  the  de- 
fendants, as  the  owners  of  the  ship,  will  not  be  liable  in 
this  action. 

The  deposition  of  Mr.  Gallaher,  one  of  the  charterers 
(taken  under  a  commission  to  examine  witnesses  in  Ire- 
land), was  put  in,  and  by  this  it  appeared  that  Mr.  Cor- 
dnkes,  the  shipper  of  the  hams,  not  only  knew  that  the 
ship  had  been  chartered  to  Messrs.  Murphy  &  Gallaher, 
but  also  that  he  was  aware  of  the  manner  in  which  the 
hams  would  be  stowed,  and  made  no  objection. 

Parke,  B. — There  is  now  another  ground  of  nonsuit 
If  the  shipper  of  the  goods  was  warned  as  to  the  way  in 
which  they  would  be  stowed,  the  plaintiff,  as  consignee, 
cannot  maintain  any  action  for  damage  occasioned  by  bad 
stowage. 

Nonsuit. 

Goulbumf  Serjt.,  and  R.  V.  Richards,  for  the  plaintiff. 
C.  Cresswelt,  and  R.  Alexander,  for  the  defendant. 
[Attomies — Hutchinson,  and  Moss.] 
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Feb,  2Qtk.  Faith  and  Another  v.  M'Intyre. 

lo  an  acdon  on  ASSUMPSIT  by  the  plaintiffs,  as  indorsees,  against  the 

dumg^by'the  defendant,  as  acceptor  of  a  bill  of  exchange  for  250^, 

iDdofiee^nst  j^^^  ^   Messrs.  Brown  on  the  Ist  of  October,  1831,  and 

IDC  acceptor^  '*  '  ' 

the  defendant  payable  three  months  after  date,  and  by  them  indorsed 

pleaded  that  it  ,         ,   .     .^  ,  ^ 

was  an  accom-  to  the  plamoffs;  second  count,  upon  an  account  stated. 
^iSSa  wllkk      Pleas— Fir*/,  to  the  first  count,  that  the  bill  of  exchange 

acceptance  had  ^as  accepted  by  the  defendant,  for  the  accommodation  of 

been  filled  "P  «,  „ 

and  applied  in  Messrs.  Brown,  and  without  any  consideration  passing 

thii  and^tiier  ^^^°^  Messrs.  Brown  to  the  defendant  for  the  acceptance 

tiff*'  H^'^Sat  *®^^^'  *°^  ^^**»  before  and  when  the  bill  of  exchange 

the  defendant  became  due,  it  was  in  the  possession  of  the  plaintiff  G.  F. 

nife  withoa?^  &n<l  One  William  Kettlewell,  as  the  true  and  lawful  hold- 

S  Ai?piea*ai-  ®"  thereof;  and  that,  when  the  bill  of  exchange  became 

leged:"— fl«w,  due  and  payable,  the  said  G.  F.  and  W.  K.  held  a  blank 

that  on  tbete 

pleadings  the  acceptance  from  Messrs.  Brown  on  a  certain  stamped 

entitled  to  be^  paper,  intended  to  be  used  for  the  accommodation  of 

P";  G.  F.  and  W.  K.  as  a  bUl  of  exchange  for  500/.  to  tlie 

In  an  action  ° 

by  the  indorsee  order  of  the  drawer  thereof  six  months  after  date ;  and 

o^tor  ofa  uSF  that,  after  the  bill  of  exchange  became  due,  and  while  it 

au^  to^  was  in  the  possession  of  G.  F.  and  W.  K.  as  such  hold- 

an  aocommoda-  ers,  they,  with  the  consent  of  Messrs.  Brown,  added  their 

tion  bill,  the  _  i      i  i      i  i         ■  i  - 

drawer  was  names  as  drawers  to  the  blank  acceptance,  thereby  making 

n«ts1br*the'de-  *^®  ^^xxi%  a  bill  of  exchange  for  600/.,  payable  to  the 

fendant.    The  order  of  G.  F.  and  W.  K.     The  plea  went  on  to  aver. 

Judge  allowed 

him  to  be  ex-  that  G.  F.  and  W.  K.  negotiated  the  last-mentioned  bill 

Se'8tat."4&'5  ^^^  ^^^^  °^"  "s®  ^^^  benefit,  and  that,  before  the  com- 

^?i*  J»/«*2,  mencement  of  this  action,  the  amount  of  it  was  paid,  and 

a.  27,  his  name  •  '  r       » 

haTing  been  in-  that  the  samc  was  in  satisfaction  and  discharge  of  the  first- 

jDMtea  under  mentioned  bill  of  exchange,  and  of  all  damages  sustained 

the  proTitions 
of  that  statute. 

Where  the 
defendant  who  had  begun  and  had  closed  his  case,  and  the  plaintiff's  counsel  had  after  that,  in  his 
address  to  the  jury,  r«ul  a  letter  which  he  caused  one  of  defendant's  witnesses  to  proTe,  but 
neither  gaTe  it  in  evidence  nor  adduced  any  evidence  at  all,  the  Judge  would  not  allow  the 
defendant's  counsel  to  reply,  but  suggested  that  the  plaintiff's  counsel  should  have  the  letter  read 
and  that  the  defendant's  counsel  should  reply. 
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by  the  nonpayment  thereof;  of  all  which  the  plaintiffs  1835. 
had  notice  before  the  commencement  of  this  suit  5^- 
ctmd,  to  the  first  count,  that,  after  the  bill  of  ex- 
change in  the  first  count  mentioned  became  due,  and  be- 
fore the  commencement  of  this  suit,  Messrs.  Brown  paid 
the  plaintifis  the  sum  of  2601.  in  full  satisfaction  and  dis- 
charge of  the  said  bill  of  exhange  and  of  all  damages  sus- 
tained by  the  nonpayment  thereof,  and  that  the  plaintiffs 
accepted  the  money  in  full  satisfaction  of  the  bill  of  ex- 
change and  the  damages.  TTtird,  to  the  second  count, 
non-assumpsit. 

RepUcaHon  to  the  first  plea,  that  the  defendant  ''broke 
his  promise  in  the  first  count  of  the  declaration  mentioned, 
without  such  case  as  in  that  plea  alleged,  and  this  the 
plaintiff  prays  may  be  inquired  of  by  the  country  &c.  (a).** 

C  Cresswell,  for  the  defendant^  claimed  the  right  to 
begin. 

Parks,  B. — On  these  pleadings  the  defendant  has  the 
right  to  begin. 

For  the  defendant,  Mr.  Brown,  jun.,  one  of  the  drawers 


(a)  In  Crisp  v.  Griffiths,  2  nied  or  have  confessed  and  avoid- 
C  M.  &  R.  159,  which  was  an  ed  some  one  or  more  of  the  facts 
actioii  by  the  payee  against  the  stated  in  the  plea  in  express 
maker  of  a  note,  there  was  words;  that  the  replication  was 
an  affirmatiTe  plea  pleaded,  and  too  general;  and  that  are  plication 
the  plaintiff  replied,  *'  that  the  of  de  injurUi  was  not  proper  in  an 
said  defendant  of  his  own  wrong  action  on  promises.  This  de- 
•nd  without  the  cause  in  his  last-  marrer  was  argued,  but  the  Court 
mentioned  plea  alleged,  neglected  of  Exchequer  gave  no  judgment 
to  pay  the  amount  of  the  sud  on  any  of  these  points,  because 
note  in  the  declaration  in  man-  they  considered  the  plea  to  be 
oer  and  form  frc.**  To  this  re-  bad ;  and  the  parties  were  there- 
plication  there  was  a  special  de-  fore  both  allowed  to  amend  with- 
fflorrar,  asngning  for  cause  that  out  costs. 


the  replication  ought  to  have  de- 
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of  the  bill,  was  called  to  prove  that  it  was  an  accommoda- 
tion bill. 

Plaii,  for  the  plaintiff. — I  submit  that  the  drawer  of  an 
accommodation  bill  is  not  a  competent  witness. 

Parke,  B. — I  will  indorse  his  name  on  the  record 
under  the  stat.  4  &  5  Will  4,  c.  42,  s.  27  {a). 

Plait — I  recollect  that  in  one  case  Lord  Lyndhurst  held 
that  an  accommodation  drawer  was  not  within  the  prori- 
sions  of  that  statute  (6). 

Parke,  B.— I  think  that  by  my  indorsing  the  witness's 
name  on  the  postea,  he  is  rendered  competent  under  the 
statute.  He  could  only  be  made  liable  to  the  costs  of 
this  action  by  means  of  the  verdict  and  judgment^  which, 
in  consequence  of  my  indorsing  his  name,  are  prevented 
from  being  used  against  him.  The  amount  of  the  bill  he 
is  liable  to^  at  all  events.  I  shall  receive  the  witness's 
evidence,  and  indorse  his  name  on  the  postea. 

The  witness  was  examined,  and,  in  his  cross-examina- 
tion, he  proved  the  handwriting  of  a  letter  which  Plati, 
for  the  plaintiff,  read  in  the  course  of  his  address  to  the 
jury,  but  he  did  not  give  it  in  evidence. 

C.  CressweU. — As  Mr.  Plaii  has  read  this  letter  to  the 
jury,  I  submit  that  I  have  a  right  to  reply. 

Parke,  B. — I  do  not  think  that  you  ought  to  re- 
ply.    I  never  knew  an  instance  of  the  opposite  counsel 


(a)  Set  forth  ante,  Vol.  6,  p.      CutlUl,  ante.  Vol.  6,  p.  282;  re- 
283.  ported  also  num.  Burgess  v.  Cut- 

(6)  In  the  case  of  Burgess  v.      hiU,  1  M.  &  Rob.  315. 
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actndly  replying  after  his  opponent  had  opened  facts 
whicb  he  did  not  prove. 

C  CresswelL — ^The  cases  may  admit  of  this  distinction 
—sometimes  a  counsel,  or  more  frequently  a  party  in  per- 
son^  wanders  into  a  statement  of  facts,  but  without  stating 
aoy  specific  piece  of  evidence,  and  there,  in  point  of  ac- 
tual practice,  I  know  that  the  opposite  counsel  does  not 
in  fact  reply;  but  here  Mr.  Plati  has  read  a  document, 
and  has  put  the  jury  just  as  much  in  possession  of  its 
contents  as  if  it  had  been  read  in  evidence,  and  I  did  not 
object  to  hb  reading  it  to  the  jury,  as  I  fully  expected,  as 
he  had  proved  the  handwriting,  that,  he  was  going  to  give 
it  in  evidence.  I  think,  therefore,  that  I  am  fairly  enti- 
tled to  reply. 

Parke,  B. — ^I  have  often  heard  it  threatened,  that  if  a 
counsel  or  a  party  opened  new  facts^  the  opposite  side 
would  have  the  reply;  but  I  never  heard  such  a  reply 
actoally  made.  Perhaps,  as  Mr.  Plaii  has  proved  the 
document,  and  read  it  to  the  jury,  he  ought  in  good  faith 
to  put  it  in;  but  I  certainly  never  knew  an  instance  of  a 
reply  upon  a  mere  opening  (a). 


47 
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Faith 

V. 

M'Intyre. 


Plaii.^ 

letter. 


-If  your  Lordship  thinks  so,  I  will  put  in  the 


The  letter  was  put  in. 

(a)  In  the  case  of  Rex  t.  Big- 
nold,  Dow.  &  Ry.  N.  P.  C.  59,  the 
cooDsd  for  the  prosecution  made 
a  reply  in  consequence  of  the  de- 
fendant's counsel  having  opeTted 
efidenoe,  although  he  did  not  ad- 
^««  aoy;  and  this  drcumiitance 
is  adreited  to  in  the  report  of  the 
cue  in  banc  in  4  D.  &  R.  70. 


We  are  not  aware  of  any  other 
case  in  which  a  reply  was  actually 
made,  except  it  were  so  in  the 
case  on  the  Northern  Circuit  men- 
tioned in  D.  &  R.  N.  P.  C.  60,  n. 
However,  this  right  of  reply  was 
recognised  in  the  case  of  Rex  v. 
CarlUe,  ante,  Vol.  6,  p.  636. 
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C.  Crestwell  replied. 

Verdict  for  the  defendant. 

Plattf  and  Tomlinson,  For  the  plaintiffs. 
C.  Cresswell,  for  the  defendant. 

lAitomiti-'MUeheU  ^  HiU,  and  BeU  8f  Co,^ 


In  the  ensuing  term  a  rule  to  shew  cause  why  there 
should  not  be  a  new  trial  was  granted,  on  the  ground  that 
the  verdict  was  against  evidence;  which,  after  argument, 
was  discharged. 


Sittings  at  Westminster  in  Easter  Term,  1835. 

BEFORE  MR.  BARON  GURNET. 


MayAth.  CATHERINE  Green  V.  RowAN,  Esq.,  and  Another. 

Id  order  to  ASSUMPSIT  for  money  had  and  received  to  the  plain- 
Slll^SSn'tS;  tiff's  use.     Plea-Non^sumpsit. 

ofT*""?"*?  The  plaintiff  was  a  person  who  kept  a  lodging-houae. 
money  detained  and  the  defendants  were  Colonel  Rowan  and  Mr.  Mayne^ 
•fte?\he  b^  the  two  Commissioners  of  the  Metropolitan  Police.  The 
mwt^b^dL^'' ^*  action  was  brought  to  recover  from  them  a  sum  of  17/. 
tincdy shewn      19^.,  under  the  following  circumstances: — In    the  year 

that  it  was  a^      ,ft««      i         i   .     .^t  i         .  i  *  - 

counted  for  by  1831,  the  plamtiff  was  taken  into  custody  on  a  charge  of 
theoommis-  having  robbed  a  sailor  named  Williams.  She  was 
iioners.  searchedi  and  three  5/.  Bank  of  England  notes   were 

found  on  her^  one  of  them  being  sewed  in  the  tuck  of  her 
gown.  There  was  also  in  her  possession  a  sum  of  2/.  19«. 
in  gold  and  silver.  At  the  station  house  she  said  that  all 
the  money  was  given  to  her  by  the  sailor  that  she  might 
take  care  of  it.    The  sailor  did  not  go  before  the  grand 
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jnryj  nor  did  he  appear  at  the  trials  and  the  plaintiff  in         1835. 
consequence  was  acquitted.     She  then  applied  to  have 
the  money  given  up  to  her,  but  Lord  Tenierden,  who 
tried  her,  directed  that  it  should  remain  in  the  hands  of 
the  police. 

From  the  evidence  of  one  of  the  inspectors  of  police,  it 
appeared  that  soon  after  the  trial  the  money  was  handed 
over  to  a  superintendant  named  Smith,  who  had  since 
died.  In  order  to  connect  the  defendants  with  the  pos- 
session of  the  money,  the  plaintiff's  attorney  proved  that 
he  wrote  a  letter  to  the  commissioners  about  the  month 
of  Aprils  1834,  and  afterwards  went  to  the  office,  and 
there  saw  a  person  whom  he  swore  he  supposed  to  be  one 
of  them,  who  asked  him  when  the  application  was  made, 
and  being  answered  that  that  was  the  first  time,  said, 
"Then  you  do  not  complain  of  our  having  had  the  money 
too  long  a  time."  To  this  the  attorney  answered  in  the 
negative,  and  the  person  then  went  away,  and  returned 
socm  and  said,  "  The  papers  are  before  the  commissioners, 
and  you  shall  have  an  answer  in  a  few  days,  either  by  the 
post  or  the  inspector  of  the  district."  No  answer  came, 
and  the  attorney  wrote  again  on  the  5th  of  May;  and  in 
the  letter,  which  was  addressed  to  the  commissioners, 
described  the  person  he  had  seen,  in  the  words  '*  a  gen- 
tlenun  at  your  office.'*  After  this  he  received  a  letter 
from  the  commbsioners*  office,  desiring  him  to  call  on  the 
inspector.  He  accordingly  had  an  interview  with  him. 
The  attorney  was  beginning  to  state  what  the  inspector 
said. 

GuaMET,  B. — I  think  you  must  shew  that  the  inspector 
had  authority  from  one  of  the  defendants,  and  I  think 
thtt  is  not  evidence  of  such  an  authority.  I  will,  how- 
ever, receive  the  evidence  subject  to  a  motion  for  a  non- 
suit, if  you  choose  to  take  the  risk  of  it. 

The  plaintiff's  counsel  resumed  the  examination ;  and 
VOL.  VII.  "  ^'  ^- 
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1835.        the  attorney  then  stated,  that  the   inspector  said,   ''I 
am  directed  by  the  commissioners  of  police  to  inform  you 


Greek 


Row  AW. 


«u  that  they  have  not  any  account  of  the  money;"    upon 

which  he,  the  witness,  observed,  that  is  different  from 
what  you  told  me  before.  To  this  the  inspector  replied, 
*'  Your  statement  is  perfectly  correct ;  I  sud  I  had  paid 
the  money  over,  and  I  have  so  done ;  but  I  have  been  or- 
dered by  the  commissioners  to  return  this  answer,  and  it 
is  my  duty  to  do  so." 

GuRMBY,  B. — The  evidence  is,  that  the  money  was 
paid  over  to  the  superintendant.  There  is  no  evidence 
that  it  reached  the  commissioners.  I  think  it  appears 
from  the  letter  of  the  plaintiff's  attonfey,  in  which  he 
says  "  a  gentleman  at  your  office,**  that  he  did  not  think 
it  was  a  commissioner  whom  he  saw. 

Plait,  for  the  plaintiff. — ^I  submit  that  there  is  evidence 
that  the  money  came  to  the  hands  of  the  commissipners: 
it  is  not  till  they  are  driven  into  a  corner  that  they  make 
the  answer,  that  they  had  not  any  account  of  it.  The 
officer  had  no  right  to  keep  the  money. 

GuRNEY,  B. — I  do  not  approve  of  the  constable's  keep- 
ing it;  but  I  think  there  is  no  pretence  for  saying  that  the 
commissioners  have  ever  had  the  money.  The  plaintiff 
must  be  called. 

71 F.  ElliSf  for  the  defendant. — In  aid  of  a  nonsuit,  I 
would  submit  that  there  is  no  property  proved  in  the 
plaintiff. 

GuRNEY,  B. — I  am  not  quite  sure  that  you  can  take 
advantage  of  that  under  this  plea  (a),  but  you  may  have 

(a)  According  to  the  rules  of  money  had  and  received,  noo* 
Hilary  Term,  4  Will.  4,  it  appears  assumpsit  wUl  operate  as  a  denial 
that  in  indebitatus  assumpsit  for     both  of  the  receipt  of  the  money 
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tbe  benefit  of  it  if  it  will  assist  you.  The  case  is  very 
dear.  Here  is  a  sailor  who  has  either  sailed  or  been 
kept  out  of  the  fray  for  some  reason  or  other. 

Nonsuit. 
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lad  of  thofie  facts  which  made 
saA  receipt  a  receipt  to  the  use 
oftlieplundff. 

By  the  stat.  10  Geo.  4,  c  44, 
(wUch    establishes    the    police 
foite\  it  is  enacted,  (by  sect.  41), 
that  in  any  action  "against  any 
I  for  any  thing  done  in  pur- 
of  this  act^**  '*  the  defen- 
ay  plead  the  general  itnie, 
aad  gire  this  act  and  the  special 
owtter  in  evidence  at  the  trial  to 
be  had  tihereupon;^  and  by  tbe 
SOLS  &  4  Vm.  4,  c.  42,  8. 1,  it 
is  fitted,  that  the  rules  of  plead- 
ing to  be  promulgated  in  pursu- 
ance of  that  act,  shall  not  deprive 
aay  person  of  the  power  of  plead- 
ing the  general  issue  and  of  giving 
flpedal  matter  in  evidence  in  any 
case  where  the  party  is  or  shall 
be  entitled  to  do  so  by  any  act  of 
Parfiament* 

In  B.  N.  P.  24,  it  is  laid  down 
that  the  8tat.24  Geo.2,  c.44,  which 
nelatea  to  a  demand  of  a  copy  of 
the  warrant  of  a  constable  previ- 
ooa  to  action  brought,  **  extends 
only  to  actions  of  tort ;  and  there- 
fore where  an  aeUon  for  money 
had  and  received  was   brouj^t 
^[liiist  an  officer  who  had  levied 
■Mmey  on  a  conviction  by  a  jus- 
tice 4^  the  peace,  the  conviction 
hariag  been  quashed^ it  was  holden 
tfatf  a  dboiand  of  a  copy  of  the 
vamnt  was  not  necessary;''  and 
for  this  is  cited  the  case  of  Fel- 
tkm  V.  Teny,   B.    13  Geo.  3, 
tB.  And  in  the  caae  of  TUtcher 
r.  WiliiiM,  6  Eaats  283,  it  ivas  held 


that  no  such  demand  was  neces- 
sary prerious  to  the  bringing  of 
an  action  of  replevin  aguost  a 
constable.  However,  in  th^  case 
of  Greenway  v.  Hurd,  4  T.  R.  553, 
it  was  held,  that,  in  an  action  of  as- 
sumpsit for  money  had  and  re- 
ceived, brought  against  an  excise 
officer  for  duties  received  by  him 
after  the  act  of  Parliament  which 
imposed  them  was  repealed,  the  de- 
fendant was  entitled  to  notice  of  ac- 
tion, &c. :  so,  in  tbe  case  of  Water- 
house  V.  Keen,  6  D.  &  R.  257>  where 
in  a  turnpike  act  there  was  a  clause 
that  no  action  should  be  com- 
menced agunst  any  person  for 
any  thing  done  in  pursuance  of  this 
act  without  notice  of  action,  &c., 
it  was  held  that  this  applied  to  an 
action  of  assumpsit  agunst  a  toll 
collector  to  recover  back  the 
amount  of  tolls  improperly  col- 
lected by  him;  and  in  that  case 
Mr. Justice  Bayley  said,  "It  is 
our  duty  to  give  full  effect  to 
such  a  clause  as  this  if  we  can, 
and  for  that  purpose  to  construe 
it  not  according  to  the  form  of 
action,  but  to  the  substance  of  the 
act  done;  and  upon  that  con- 
struction I  think  this  action  is 
brought  in  respect  of  an  act  done 
substantially  in  pursuance  of  the 
statute,  and  consequently  that  the 
defendant  is  within  the  protection 
of  the  statute  and  entitled  to  no- 
tice.** See  also  the  observations 
of  Mr.  Baron  Alderson,  in  the  case 
of  Wells  V.  0<%,  ante,  p.  25,  n. 
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CASES  AT  NISI  PRIUS, 
Plait,  and  Humfrey,  for  the  plaintiflF. 

T.  F.  Ellis,  for  the  defendant. 

[Attomic«— IXnwi,  and  Lyon,  Bame$,  if  Co.^ 


May  Ath, 

A.,  a  minor, 
had  held  a  com- 
mission in  the 
anny,  but  sold 
it  by  reason  of 
not  having  suf- 
ftcient  fortune 
to  continue  to 
hold  it.     His 
fiither  was  a 
beneficed  cler- 
gyman, who 
paid  Tarious 
sums  for  him 
daring  his  mi- 
nority, and  gave 
him  a  farther 
sam  of  1500/. 
when  he  attain- 
ed the  age  of 
twenty-one 
years: — Held, 
that  a  stanhope 
was  not  neces- 
sary for  him 
while  a  minor 
as  being  suit- 
able to  his  state 
and  degree. 


Charters  and  Another  v.  Bayntun. 

Assumpsit  for  the  hire  and  repair  of  a  stanhope, 
and  also  on  a  bill  of  exchange.  Plea— Infancy.  Repli- 
cation— As  to  the  hire  and  repair  of  the  stanhope  that 
they  were  necessaries. 

It  was  opened  by  Erie,  for  the  plaintifT.— That  the  de- 
fendant was  the  son  of  a  clergyman,  and  brother  to  a 
member  of  Parliament,  and  had  at  one  time  held  a  com- 
mission in  the  army. 

GuRNBY,  B.— Mr.  Erie,  have  you  any  case  in  which  a 
stanhope  has  been  held  to  be  necessary? 

JSrfe,— -There  was  a  case  of  Bernard  v. ,  tried  be- 
fore Lord  Lyndhurst,  in  which  a  carriage  of  some  sort 
was  held  necessary  for  a  gentleman  in  the  army. 

GuRNEY,  B.— What  were  the  circumstances  of  that 
case? 

Mr.  Walton,  the  marshal  and  clerk  oi  Nisi  Prius,  said, 
that  he  believed  the  carriage  was  a  sort  of  light  cart  used 
by  almost  all  officers  in  the  army. 

GuRNEY,  B.— That  is  a  very  different  thing.  There  is 
a  reason  for  that  decision.  But  here  is  a  gentleman  not 
m  the  army.  It  will  require  a  very  strong  case  to  shew 
that  under  such  circumstances  as  the  present  a  stanhope 
is  a  necessary. 


EASTER  TERM,  5  WILL.  IV.-EXCH.  53 

On  die  part  of  the  defendant  a  witness  proved,  that  on  1835. 
a  piefious  occasion  he  called  at  the  plaintiffs'  house^  and 
told  them  that  the  defendant  was  not  of  age,  and  had  not 
DODej  to  pay  for  a  chaise  which  he  had  ordered,  as  he 
was  obliged  to  sell  out  of  the  98th  regiment  in  conse- 
quence of  not  being  able  to  maintain  himself  as  a  gentle- 
man; and  that  he  could  not  want  the  chaise,  as  he  had  the 
use  of  his  brother's  phaeton,  cab,  and  horses  whenever  he 
pkaaed. 

The  defendant's  fiftther  also  proved  that  his  son  was  not  of 
age  at  the  time  in  question ;  that  while  he  was  in  the  army 
he  allowed  him  100/.  per  annum  in  addition  to  his  pay; 
that  when  he  left  the  army  he  had  no  other  means  but  his 
bounty;  that  he  continued  partly  at  home  with  him;  that 
he  was  the  youngest  of  a  family  of  five  sons  and  three 
daughters;  that  when  he  came  of  age  in  1833  he  added 
to  what  he  had  previously  advanced  a  sum  of  1500/., 
which  made  the  whole  of  the  defendant's  fortune. 

GuRNEY,  B.— Can  you  go  on  after  this  evidence  of  the 

in£mcY? 

Eric—The  question  is,  how  the  father  held  him  out  to 
the  world.  In  Roscoe's  Law  of  Evidence  (a)  it  is  said, 
that  an  infant,  being  a  captain  in  the  army,  is  liable  for  a 
livery  ordered  by  hun  for  his  servant,  though  not  for 
cockades  for  the  soldiers  of  his  company ;  but  it  has  been 
held,  that  an  infant,  a  lieutenant  in  the  navy,  is  not  liable 
for  the  price  of  a  chronometer,  he  being  out  of  employ- 
ment at  the  time  of  its  being  furnished. 

On  the  cross-examination  of  the  defendant's  father,  it 
appeared,  that,  at  the  time  when  the  stanhope  was  hired, 

(a)P.2G5,266,citiDgtheca8es  and  Berolies  v.  Bamsc^,  Holt, 
of  Handi  V.  Slaney,  8  T.  R.  678;      N.  P.  C.  77- 
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1835.        hb  tithes  were  worth  about  5001.  or  6002.  a  year;  that  be 
bad  a  fortune  with  his  wife  which  was  nominally  40,000/. , 


Charters 


Baymtun. 


tr.  but  did  not  realize  much  above  half  that  sum;  that  the 

defendant  kept  a  horse  while  residing  at  home,  and  used 
to  drive  his  sisters  out  to  the  knowledge  of  the  father, 
but  the  father  said  it  was  much  against  his  inclination, 
and  was  the  cause  of  a  great  deal  of  variance  between 
them.  The  defendant  was  proved  at  one  time  to  have 
had  two  horses  at  grass  at  his  father's. 

It  also  appeared  that  several  promises  to  pay  had  been 
given,  iand  that  an  offer  of  SOL  to  settle  the  matter  was 
made  a  few  months  before  the  trial,  but  refused  by  the 
plaintiffs. 

£rfe,  in  reply. — ^The  question  is,  what  was  the  degree 
of  the  defendant,  and  what  were  the  necessaries  suitable 
to  that  degree.  If  the  jury  think  the  stanhope  was  suit- 
able to  the  state  and  degree  in  life  of  the  defendant,  then 
they  are  bound  to  find  for  the  plaintiffs.  The  father  en- 
couraged the  son  in  letting  the  two  horses  which  he  kept 
come  to  grass  in  his  fields.  The  brother  being  a  member 
of  Parliament,  and  the  father's  large  living  and  large  for- 
tune with  his  wife,  gave  him  a  station  in  society  which 
justified  his  hiring  the  stanhope.  As  to  the  notice  said  to 
have  been  given  to  the  plaintiffs,  it  is  inconsistent  with 
the  promises  of  payment  made  and  with  the  probabilities 
of  the  case,  and  the  witness  who  proves  it  is  not  to  be  be- 
lieved. It  was  not  at  all  extravagant  for  the  defendant  to 
buy  a  stanhope,  as  he  thereby  saved  the  expense  of  tra- 
velling about  by  other  means. 

GuRNEY,  B.,  (in  summing  up),  said — ^With  respect  to  the 
bill  of  exchange,  the  infancy  is  proved,  and  there  is  there- 
fore an  end  to  that  part  of  the  claim ;  as  to  the  stanhope, 
the  plaintiffs  assert  that  it  was  a  necessary.  The  ques- 
tion is  not  whether  any  one  of  us  can  approve  of  the  con- 
duct of  the  defendant,  but  it  is  a  question  of  great  im- 
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poftuice  to  the  pubUc.    It  is  for  you  to  say  whether  a         isas. 
sCinliope  is  a  necessary  suitable  to  the  state  and  degree 
ofa  person  in  the  defendant's  situation.     If  you  think  it 
is,  yoa  wiU,  I  thinks  be  the  first  jury  that  ever  did  so. 
As  to  the  witness  who  proves  the  notice  to  the  plaintifis, 
I  cannot  see  what  motive  he  can  have  to  commit  perjury. 
The  plaintiffs  are  to  prove,  in  the  first  place,  that  the 
stanhope  was  a  necessary.     Tradesmen  do  sometimes 
what  I  am  sorry  they  do,  viz.  trust  a  young  man  upon  the 
dumce  of  his  being  able  to  pay*    The  defendant's  father 
gave  him  1500/.  when  he  came  of  age,  which  was  two 
years  after  the  hiring  of  the  stanhope.     The  father  might 
or  might  not  have  given  him  the  1500/.,  and  it  is  not  be- 
caoae  the  defendant  did  not  appropriate  it  properly  that 
thexefbre  he  is  to  be  liable  in  this  action.    It  is  important 
to  protect  families  and  to  protect  minors  against  the  ef- 
fects of  their  own  indiscretion*    The  oflFer  supposed  to 
have  been  made  some  time  ago  does  not  at  all  bind  the 
defiendant,  although  the  plaintiffs  had  better  have  taken 
it     If  you  think  the  stanhope  was  a  necessary  suitable  to 
dus  yomig  man  under  such  circumstances,  you  will  find 
for  the  plaintiffs;  bu(  if  you  do,  I  think  it  will  be  very  in- 
jorioiis  to  the  interests  of  society. 

Verdict  for  the  defendant  (a). 

Erie,  and  Chatmell,  for  the  plaintiffs. 
Tkesiger,  and  fV.  //.  fVatson,  for  the  defendant. 
[Attomiea— fliopwoocl  4r  F,,  and  LumUy.'] 

(a)  See  the  case  of  Burghart  v.  Ramtay^  Holt,  N.  P.  0.  77; 

r.  Jageniem,  ante^  VoL  6,  p.  690,  Blackburn  v.  Madtay,  ante,  Vol.  1 , 

ud  tbe  cases  there  referred  to;  p.  1 ;  Flack  v.  Tolkmache,  Id.  p. 

aod  abo  the  very  elaborate  note  5 ;  and  Cook  v.  Dcaton^  aate,  Vol. 

appended  to  tbe  cases  of  Beroto  3,  p.  114. 


CASES  AT  NISI  PRIUS, 
First  Sitting  at  Westminster  in  Trinitjf  Term,  1835. 

BEFORE  MR.  BARON  PARKE. 
June  5th.  HuFFBLL  »•  ArMITSTEAD. 

In  the  case  of     AsSUMPSIT  for  use  and  occupation  of  fiimished 

an  ordinary 

weekly  tenancy    apartments. 

to  quit  u  nor*  The  defendant  pleaded  a  tender  as  to  a  part  of  the 

^^oHhi  a)n-  p'^^^^^ff's  claim,  the  amount  of  which  was  paid  into  Courts 

tract,  unless  and  non-assumpsit  as  to  the  residue, 

to  that  effect;  It  appeared  that  the  defendant  had  hired  furnished 

•ence°o?8uch"  apartments  in  the  plaintiflTs  house  for  a  week,  at  a  certain 

usage,  a  weekly  gu^i,  and  that  he  had  continued  to  occupy  them  for  three 

tenant,  who  en-  ,         -l         ,  .       .  *.    i       #•  i       .  i 

ters  on  a  fresh    wceks  after  the  expiration  of  the  first  week  without  any 

hound  to^onti-    ^^^  Contract.    The  defendant  entered  into  the  occupation 

T«tbninh« "  ^"  *  Monday,  about  the  middle  of  the  day,  and  left  on 

week,  or  pay  the  the  Monday  month,  about  the  same  time,  without  giving 

any  notice  to  quit.    There  was  contradictory  evidence  as 

to  the  original  hiring  being  from  the  Monday  upon  which 

the  defendant  entered,  or  from  the  previous  Saturday,  and 

nothing  was  said  as  to  notice  to  quit  being  given  at  the 

time  the  lodgings  were  taken. 

It  further  appeared,  that,  a  few  days  before  the  defen- 
dant left,  the  plaintiff  addressed  a  letter  to  him  to  the 
following  effect: — 

<*  Mr.  Huffell*s respectful  compliments  toMr.Annitstead, 
and  would  feel  greatly  obliged  by  his  informing  him  one 
week  previous  to  his  leaving  his  apartments,  as  Mr.  H. 
has  to  give  an  answer  to  a  family  who  wish  to  come  into 
the  apartments  at  that  time." 

The  plaintiff  claimed  five  weeks'  rent ;  the  defendant 
had  tendered  four  weeks,  and  the  question  was,  whether 
the  plaintiff  was  entitled  to  any  more. 


TRINITY  TERM,  5  WILL.  IV^EXCH.  57 

iMdlaw,  Seqt.,  and  Ball,  for  the  plaintifi;  submitted        I8d6. 
that  the  defendant  was  liable  for  the  fifth  week's  rent ;      "    -    ^ 

11.  HOFFBLL 

first,  because  a  week  s  notice  to  quit  was  necessary;   se-*  «« 

coodly,  because  the  defendant,  having  entered  on  a  A**""*^"*- 
Mondayj  ought  to  haye  quitted  before  the  Monday,  and 
that  a  new  week  was  commenced  by  his  holding  for  any 
part  of  that  day.  On  the  first  point  they  relied  upon  the 
established  rule  with  regard  to  yearly  tenancies,  which 
could  not  be  determined  without  notice.  And  they  sub- 
mitted that  the  same  rule  applied  to  tenancies  for  a  shorter 
period ;  and  that  the  length  of  the  notice  required  was  re- 
gnhted  by  the  nature  of  the  tenancy;  a  month's  notice 
being  necessary  upon  a  monthly  taking,  and  a  week's 
notice  for^  weekly  taking,  as  in  the  present  case*  They 
dted  the  cases  of  Dae  d.  Parry  v.  Hazell  (a),  and  Boe  d. 
Peacock  ▼.  Rajg^en  {b). 

Parks,  B« — ^The  only  question  is,  whether  the  tenancy 
commenced  on  the  Saturday  or  the  Monday.  If  it  com- 
menced on  the  Monday,  I  think  the  defendant,  who  entered 
OQ  that  day,  was  at'liberty  to  quit  on  the  same  day  in 
another  week.  I  cannot  say  a  week  has  been  exceeded 
by  holding  for  six  days  and  two  fractions  of  a  day.  Upon 
the  question  of  the  necessity  of  a  notice  to  quit,  the  law 
18  clearly  settled  that  a  yearly  tenancy  cannot  be  deter- 
mined without  half  a  year's  notice.  But  that  rule  cannot 
be  applied  to  a  weekly  taking,  for  the  efiect  of  it  would 
be  to  shew  tihat  a  half  week's  notice  was  necessary  to  put 

(a)  1  Esp.  94.  In  that  case  the  daot  that,  when  he  took  posses- 

defeadant  had  taken  a  house  by  sion,  it  was  on  the  terms  of  having 

the  month,   and  had  received  a  four  weeks'  notice,  the  plaintiff 

monUi's  notice  to  quit,  which  was  was  nonsuited.    In  this  case  Lord 

IttU  to  be  sufficient  EUenhorougk  said  "that  a  week*s 

{i)  6  Esp.  4.  TUs  was  an  eject-  notice  to  quit  was  certainly  suffi- 
ment  for  a  shed  in  Govent  Garden  dent  where  the  holding  was  week- 
Hsfket,  which  the  defendant  held  ly;  but  the  rule  of  law,  as  to  the 
ftt  a  weekly  rent.  A  week*8  notice  legality  of  notice,  was  still  con- 
to  qutbad  been  given;  but  it  ap-  trollable  by  the  actual  agreement 
Vesnng  on  the  part  of  the  defen-  of  the  parties." 
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1835.        an  end  to  such  a  tenancy.    I  am  not  aware  that  it  has 
^   "  ever  been  decided,  that,  in  the  case  of  an  ordinary  monthly 

9.  or  weekly  tenancyi  a  month's  or  a  week's  notice  to  quit 

must  be  given.  The  cases  that  have  been  cited  are  not 
authorities  in  support  of  this  proposition.  A  tenant  who 
enters  upon  a  fresh  week  may  be  bound  to  continue  until 
the  expiration  of  that  week,  or  to  pay  the  week's  rent, 
but  this  a  very  different  thing  from  giving  a  week's  nodce 
to  quit.  The  proposition  contended  for  is  this,  that  if  a 
tenant  commences  a  new  week  without  giving  notice,  he 
is  to  be  considered  as  contracting  to  hold  not  only  for  that 
week,  but  also  for  the  following  week.  I  am  of  opinion, 
in  the  absence  of  any  evidence  to  prove  a  usage  to  that 
efiect(a),  that,  in  point  of  law,  a  week's  notice  to  quit 
is  not  implied  as  a  part  of  the  contract,  in  the  case 
of  an  ordinary  weekly  t&king.  But,  even  if  the  rule  were 
'  otherwise,  I  think  the  letter  produced  is  conclusive  to 
shew  that  it  was  not  part  of  the  contract  in  this  case  that 
a  notice  should  be  given.  This,  however,  is  a  question 
for  the  jury,  and  they  will  say,  if  it  becomes  necessary, 
whether,  upon  readmg  the  letter,  they  are  of  opinion  that 
it  was  part  of  the  agreement  between  the  plaintiff  and 
the  defendant  that  the  tenancy  should  not  be  determined 
without  a  week's  notice  to  quit. 

Verdict  for  the  plaintiff. — The  jury  finding 
that  the  tenancy  commenced  on  the  Sa- 
turday.— Damages  4/.  6s.  6d.  beyond  the 
sum  paid  into  Court  on  the  plea  of  tender ; 
and  verdict  for  the  defendant  on  the  plea 
of  tender. 

Ludlow^  Serjt.,  and  BiM,  for  the  plaintiff. 
HayeSf  for  the  defendant. 

[Attornies—  G.  Whitttngion^  and  Eudey.'\ 

(a)  As  to  what  is  sufficient  proof  of  usage,  see  the  case  of  Wood  r. 
Tfb(N/,ante,VoI.  l,p.59. 
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Seeamt  Siiiing  ai  Westminster,  in  Trinity  Term,  1885. 

BEFORE  MR.  BARON  PARKE. 


Wells  v.  Moody  and  Another.  -^""^  l®'^- 

C/ASE. — The  first  count  of  the  declaration  was  for  dis-  in  an  action  for 
trumng  for  the  sum  of  281.  as  and  for  rent  due  from  the  distrew,  the 
plaintiff  to  the  defendant  Moody,  when  only  the  sum  of  J^^f^e^ 
IM.  was  due;    second  count,  for  an  excessive  distress,  wized  would 

_  .1  .  1       rt  t        have  sold  for  at 

Fieas-^/Ers/,  not  guilty ;  second,  to  the  first  count,  that  a  broker's  sale, 
the  plaintiff  was  not  the  tenant  of  the  defendant  Moody ;  ±^^m^u' 
third,  the  like  plea  to  the  second  count.  entiUed  to  re- 

'  *^  cover  the  hix 

It  appeared  that  the  phuntiff  was  a  chemist  and  druggbt,  value  of  them. 
carrying  on  business  in  Upper  North  Place,  Gray's  Inn 
Road;  and  that  the  defendant  distramed  on  all  the  bottles 
aod  drugs  in  the  shop. 

To  prove  that  the  distress  was  excessive,  a  surgeon, 
who  had  taken  an  inventory  of  the  bottles  and  drugs,  was 
caOed. 

MtOer,  for  the  plaintiff,  proposed  to  ask  him  what  sum 
he  considered  the  plaintiff  could  have  obtained  for  them, 
if  he  had  sold  them  to  an  incoming  tenant,  who  was  in  the 
same  line  of  business  as  the  plaintiff. 

Parks,  B. — At  present  that  is  not  the  question.  To 
determine  whether  the  distress  was  excessive  you  must 
ascertain  what  the  goods  seized  would  have  sold  for  at  a 
broker's  sale.  If  it  be  excessive,  the  plaintiff  is  entitled  to 
recover  the  fair  value  of  them. 

Verdict  for  the  plaintiff— Damages  Is. 

Erie,  and  Miller,  for  the  plaintiff. 

Thesiger,  and  R.  V.  Richards,  for  the  defendant. 

[AUomics— P(a«i,  and  Bedford.^ 
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June  IIM.  StBTENS  V.  WeBB. 

If  an  agreement  ilLSSUMPSIT,  OH  an  undertaking  to  pay  money. 
natiTe,  and  one  Pleas — ^non-assumpsit,  and  that  the  undertaking  was  ob* 
tomSrf  wnnot  ^^^^  ^7  fra^d  and  misrepresentation, 
fiii"^  Uir'"  ^^  appeared  that  the  defendant's  brother,  Richard 
party  it  bound  Charles  Webb,  was  in  custody  on  a  capias  ad  satisfa^ 
otiSu/"^  e  ^igf^^^^  ^i  ^Q  gyll;  Qf  |}^Q  plaintiff,  for  S5/.,  and  that  the 
cortod'' on^aea.  defendant,  who  was  desirous  that  he  should  be  discharged, 
«a.,^d,in  con-  gavo  the  following  undertaking: — 

iideration  ot^  o  o 

the  plaintiff  "  Thomas  Stevens 

•P*^«»pty  Richard  Charles  Webb.  . 

obUt  ot  to  sur- 
render A.  to  ^  In  consideration  of  the  discharge  of  the  defendant^  I 

onVsi^baequent  hereby  undertake  to  pay  SSL  on  Wednesday  next,  or,  in 

wmnde^m-   default  thereof,  to  surrender  him  to  the  sheriff  in  thk  ac- 

■eiftotheiher.  tion.    Dated  the  14th  of  March,  1835. 

iff,  who  would  ,^,         -,        -       ,*•        v  — 

not  retake  him,  (Signed  by  the  defendant). 

as  the  plaintiff 
had  consented  to 

fflw'Alliuhr  ^  *®  P*"*  ^^  ^^^  plaintiff,  Mr.  Sibley,  a  clerk  of  the 
agreement  was  plaintiff's  attorney,  who  was  present  at  the  signing  of  the 
payment  of  the  Undertaking,  was  called,  and  he  denied  that  any  misrepre- 
the'ottoSte-  ^^^^^^  had  been  made  to  induce  the  defendant  to  sign 
native  was  not  the  undertaking;  and  he  also  spoke  to  a  conversation 
offer  of  the  between  himself  and  the  defendant  at  a  subsequent  period, 
"T Miction   n<>  o»«  ®^®  ^^^^  ^^^S  present. 

on  an  agreement 
in  which  fraud 

Is  pleaded,  the  Plati§  for  the  defendant,  opened  that  he  should  call  a 
ported  un^^  Witness,  who  was  present  at  the  time  when  the  under- 
^^Jramtap-  ^^^^g  ^^^  Signed;  and  he  was  proceeding  to  state  an  ac- 
tion should  count  that  the  defendant  had  given  of  the  conversation 
between  himself  and  Mr.  Sibley  which  differed  from  the 


for^*defe^t    Statement  of  it  that  had  been  given  in  evidence. 

has  no  right  to 

open  fiicts  which  he  is  not  in  a  condition  to  prove:  therefore,  where  a  witness  has  given  evidence 
of  a  conversation  between  the  defendant  and  himself,  at  which  no  one  else  was  present,  the  defen- 
dant's counsel  has  no  right  to  make  a  statement  of  that  which  his  dient  liaa  given  him  as  an  ac- 
count of  the  transaction. 
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C  Oretswett,  for  the  plaintiffl— My  friend  has  n6  right 
to  afate  what  the  defendant  has  told  hhn. 

Mail. — ^I  may  state  what  account  my  client  has  given  of 
the  transaction. 

Paekk^  B. — Yon  have  no  right  to  open  as  facts  any 
matter  which  yon  cannot  proTe.  It  is  often  done,  but  it 
isiiTegaUr. 

For  the  defendant,  a  witness  named  Salter  was  called, 
who  stated  that  he  was  present  when  the  undertaking  was 
ngned;  and  that,  before  it  was  signed,  Mr.  Sibley  told  the 
defendant  that  he  doubted  whether  the  sheriff  could  re- 
take hia  brother,  even  if  he  offered  to  surrender;  and 
that  the  defendant  replied,  that  he  knew  nothing  about 
that. 

It  waa  also  proved  by  the  defendant's  brother  that  he 
went  to  the  plaintiff's  attorney  on  Wednesday,  the  18th  of 
April,  and  offered  to  surrender  himself,  when  the  plaintifi^'s 
attorney  told  him  to  go  to  the  sheriffs  officer,  in  whose 
custody  he  had  been;  but  that,  on  his  going  to  the  officer, 
the^tter  said  he  would  not  retake  him,  because,  if  he  did, 
he  should  be  liable  to  an  action. 

Parks,  B.  (in  summing  up). — ^If  a  plaintiff  consents  to 
the  discharge  of  a  defendant,  who  has  been  taken  in  exe- 
cution, the  defendant  can  never  again  be  taken  in  execu- 
tion on  that  judgment;  and  the  only  way  in  which  it  can 
in  effect  be  done  is  for  the  defendant  to  give  a  warrant  of 
attorney  to  confess  a  new  judgment,  and  to  enter  up  that 
judgment,  and  then  take  the  defendant  in  execution  upon 
it,  but  not  in  the  original  action.  That  was,  however,  not 
done  in  the  present  case,  as  here  the  defendant  has  agreed 
to  surrender  him  to  the  sheriff  m  the  original  action,  which 
implies  that  the  sheriff  shall  retake  him  into  his  custody 
in  that  action.     Now,  if  a  party  agree  that  a  third  person 
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1835.         shall  do  an  act,  and  that  third  person  will  not  do  it,  the 
agreement  is  broken.    In  the  present  case  the  officer  re- 
fused to  retake  the  original  defendant,  because  a  defendant 
in  execution,  once  discharged  out  of  custody  by  the  con- 
sent of  the  plamtiff,  cannot  by  law  be  retaken  on  that 
judgment.   There  was  therefore  one  branch  of  the  agree- 
ment that  the  defendant  could  not  perform;  and  the  law 
is,  that,  if  an  agreement  is  in  the  alternative,  and  one 
branch  of  the  altematiye  cannot  be  performed,  the  party 
is  bound  to  perform  the  other,  which,  in  this  case,  is  to 
pay  SSL    It  may  be  that  the  defendant  thought  he  knew 
the  law  better  than  the  attorney  s  derk,  and  thought  that 
the  sheriff  could  retake  his  brother,  or  he  might  have 
thought  that  the  mere  offer  to  surrender  him  would  satisfy 
the  agreement.    Still  Mr.  Sibley  was  not  standing  in  any 
relation  to  the  defendant  which  at  all  obliged  him  to  ex- 
plain the  law  to  the  defendant;  and,  to  constitute  fraud, 
it  is  necessary  that  Mr.  Sibley  should  have  made  some 
false  representation  to  the  defendant,  as  that  the  surrender 
could  be  legally  made,  or  that,  to  fulfil  the  agreement,  it 
is  only  necessary  to  go  to  the  sheriff  and  offer  to  sur- 
render, or  some  other  misrepresentation  of  that  sort,  of 
which  I  think  there  is  no  evidence.     Indeed,  Mr.  Salter 
says,  that  Mr.  Sibley  did  express  a  doubt  whether  the 
sheriff  would  receive  the  party  to  be  surrendered.  There 
is,  I  think,  no  evidence  of  any  misrepresentation  by  Mr. 
Sibley  ;  and,  unless  there  was  a  wilful  misrepresentation 
by  him,  the  special  plea  is  not  made  out 

Verdict  for  the  plaintiff* 

C.  Cresswelif  and  Davison,  for  the  plaintiff. 
Platif  and  Swann,  for  the  defendant. 

[Attomies — Lander,  and  HodgtonJ] 
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1835. 
CoXHEAD  ff.  HuiSH.  jj^^  12<A. 

vlOODS  sbldj  with  a  count  for  use  and  occupation  of  A  defendant 
lodgings.  Plea— as  to  20/,,  parcel  of  the  plaintifTs  de-  SelTdTto 
mand,  a  payment  of  SOL  in  satis&ction,  and  as  to  the  re-   ^^f  payment, 

'      "^  "^  '  and  as  to  the 

ddne,  a  set-off.  residue,  a  set* 

off:— fleW,  that 
on  these  plead- 

Tkesiger,  for  the  plaintiff.— On  these  pleas,  I  submit  SiS  mLtb^' 
that  die  defendant  must  begin.  gio- 

°  For  the  de- 

fence noevi- 

Pakke,  B.— Yes,  the  defendant  must  begin.  rfTelS!'^" 

and  paymente 
were  proved  to 

Manning,  for  the  defendant,  opened  that  he  could  not  the  amount  of 
prove  the  defendant's  set-off,  but  he  was  in  a  condition  to  _flf4'thaM>n 
proTC  some  of  the  payments.  ^Sndff ' 

could  only  re- 
•>.  .i*  iii«A  corer  7L  10#., 

Receipts  were  put  m  for  payments  made  by  the  defen-  as  that  part  of 
dant  to  the  plamtiff  to  the  amount  of  12/.  10*.  ?ol^bSrlw 

not  proved,  and 

Parke,  B. — ^Mr.  T^siger,  if  you  go  for  more  than  due;  and  that" 
7/.  lU.,  you  must  go  into  evidence  to  shew  how  much  you  £^p\^* 
arc  entitled  to.     You  are  entitled  to  7/.  10*.,  which  is  that  7f«  pleaded 

after  the  deli- 
part  of  the  SOL  which  is  not  covered  by  the  receipts,  and  very  of  pardcn- 

Is,  damages  on  the  residue;  but  for  anything  more  you  whi<^^«^ed 

must  go  into  evidence,  the  same  as  you  would  on  a  writ  of  f  *^*™  ^  * 

^^  larger  amount, 

inquiry.  made  no  differ- 


ence. 


Thesiger — ^The  particulars  oF  demand  were  delivered 
before  the  plea  was  pleaded. 

Parke,  B. — I  still  think  you  must  prove  your  amount. 

Evidence  was  given  that  clothes  were  supplied  by  the 
plaintiff  to  the  defendant,  and  that  the  latter  boarded  and 
lodged  in  the  house  of  the  former. 

Verdict  for  the  plaintiff— Damages  13/.  2s. 
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1836.  Theiiger,  and  22.  V.  Richards,  for  the  plaintiff. 

CozBBAo  Manning,  for  the  defendant. 

[Attornies— iSi/oer,  and  HaUmgt  4*  S,} 


HUISH. 


Adjourned  Sittings  at  Westminster,  efier  Trinity  Term, 

1885. 


BEFORE  MR.  BARON  OURNEY. 


Jwu  18M.  Creevt  f?.  Carr. 

In  an  acdon  for  C^ASE  for  a  libel  contained  in  the  Morning  Advertiser 

hfa^nevnptpcr  newspaper,  imputing  to  the  plaintiff  the  crime  of  arson, 

the  defendant  Plea— General  issue. 

cannot  go  into 

evidence  in  mi-  The  libel  purported  to  be  a  report  of  an  examination 

mages,  to  iiiew  which  had  taken  place  at  the  Hatton  Garden  police  oflSce 

Sbd  h^l^  on  Saturday,  the  12th  of  April,  1885. 

pMred  in  an-  ^  jj  ^as  proposed,  on  the  part  of  the  defendant,  in  miti- 

otbernewspa*  ,          ^   ,                           .            .,                    i           it         « 

per,  from  gation  of  damages,  to  give  evidence  to  shew  that  the  al- 

^ntiffbad  Icged  libel  had  appeared  in  the  Weekly  Dispatch  news- 

^d^da'^get,  P*P^'  ^^  Sunday,  April  the  13th,  and  that  the  plaintiff 

but  the  defen-  had  brought  an  action  against  the  proprietors  of  that  news- 

flant  may  enew  _ 

that  he  copied  paper,  and  had  recovered  damages  against  them. 

tlie  libel  from 
another  news- 

oi^d*wverai  GuENEY,  B.  (having  Conferred  with  Lord  Chief  Justice 

paMagei  con-  TiNDAL,  Lord  Abingbr,  C.  B.,  Mr.  Justice  Park,  Mr. 

newspaper,  Justicc  Vaughan,  Mr.  Justice  Bos  ANQUET,  and  Mr.  Baron 
ona!e^iancter  Alderson,  who  were  sitting  in  the  Exchequer  Chamber), 

of  the  plaintiff,  g^id — "We  think  that  tiiis  evidence  is  not  admissible.'* 

If  a  witncM 
li  called,  and 

iwend  an?m.  ^^^  evidence  was  not  given. 

material  qnee- 
tion  when  hia 
examination  if  itopped  by  the  Judge,  the  oppodte  party  bat  no  right  to  croM -examine  him. 


GuRHEYy  B. — Oh,  no;  I  stopped  his  evidence. 

Bampas,  Serjt.  —  He  was  asked  a  question,  and  he 
annrered  it,  and  I  have  therefore  a  right  to  cross-eza- 
nine  him* 

GuRN BY,  B. — ^Not  where  the  witness,  as  here,  has  been 
only  asked  an  immaterial  question,  and  his  evidence  is 
stopped  by  the  Judge. 

Tbe  witness  was  not  cross-examined  (a). 

Verdict  for  the  pbdnliff— Damages  la. 

(«)  See  the  case  of  Cliford  v.  Hunter,  ante,  Vol.  3,  p.  16. 
YOL.  VII.  P  N.  P. 
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It  was  then  proposed,  on  the  part  of  the  defendant,  in  i835. 
nutation  of  damages,  to  give  evidence  to  shew  that  the  ' 

aB^ed  libel  was  copied  in  substance  from  the  Weekly  9. 

Dbpatch  newspaper,  with  an  omission  of  certain  passages  ^^^^' 
wiiich  reflected  on  the  plaintiff. 

GcTENBY,  B. — We  think  you  may  do  that. 

The  evidence  was  received. 

Hiil,  for  the  defendant,  called  another  witness,  and 
asked  him,  "  Are  you  the  landlord  of  the  house  at  which 
the  fire  occurred?'* 

The  witness—"  I  am,  Sir." 

GvRNBY,  B. — ^Wbat  do  you  propose  to  prove  more? 

HUL — ^My  Lord,  I  will  close  my  case  here. 

Bompas,  Serjt.,  for  the  plaintiff. — I  wish  to  cross-exa- 
tfae  landlord. 


66 


CASES  AT  NISI  PRIUS, 

Bcmpas,  Serjt.,  J,  H.  Smith,  and    Mansel,  for  the 
plaintiff*. 

Hill,  and  Hoggins,  for  the  defendant. 

[Attornies — C.  Jay,  and  D,  Wire,'] 


BEFORE  LORD  ABINGER,  C.  B. 


June  23rd. 

In  aD  action 
on  the  case  for 
damage  done 
to  the  plain- 
tiff's cabriolet, 
from  the  neg- 
ligence with 
which  the  de- 
fendant's cart 
was  driven,  the 
defendant  will 
be  liable,  al- 
though it  should 
appear  that  the 
defendant's  ser- 
vant was  not 
driving  at  the 
time  of  the  ac- 
cident, but  had 
intrusted  the 
reins  to  a 
Btnin)(er  who 
was  riding  with 
him,  and  who 
was  not  in  the 
service  of  the 
defendant. 


Booth  v.  Mister. 

Cy  ASE.— The  declaration  stated  that  the  cart  of  the  de- 
fendant was  so  negligently  driven  by  the  defendant's  ser- 
vant that  it  struck  against  a  cabriolet  in  which  the  plaintiff* 
was  riding,  whereby  the  plaintiff"  was  injured.  Plea — 
Not  guilty. 

It  appeared  that  a  servant  of  the  defendant,  named 
Usher,  whose  duty  it  was  to  have  charge  of  the  cart,  was 
riding  in  the  cart  at  the  time  when  the  accident  occurred, 
but  that  another  person,  who  was  not  in  the  defendant's 
service,  was  driving  the  cart.  Usher  having  given  him  the 
reins. 

Erie,  and  G.  Henderson,  for  the  defendant,  submitted 
that  the  defendant  was  not  liable,  on  the  ground  that,  as 
a  person,  not  in  the  defendant's  service,  was  driving  at 
the  time  of  the  accident,  the  allegation  that  the  cart  was 
driven  by  the  defendant's  servant  was  not  sustained  by  the 
evidence. 


Lord  Abinobr,  C.  B.~I  will  reserve  the  point,  but  I 
think  that  the  evidence  is  sufficient  to  support  the  allega- 
tion. As  the  defendant's  servant  was  in  the  cart,  I  think 
that  the  reins  being  held  by  another  man  makes  no  dif- 
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ferenoe:     It  was  the  same  as  if  the  senrant  had  held  them 
himseKl 

Verdict  for  the  plaintiff  (a). 

P/ad,  and  Aa/;,  for  the  plaintiff. 

Erkf  and  G.  Henderson^  for  the  defendant. 

[Attornies — Pain  4*  H.y  and  Clution  4r  Fearon.'i 

(a)  No  motion  was  made  on      of  Joel  v.  Morriton^  ante»  Vol.  6, 
Ike  point  referred.     See  the  case      p.  501. 


Proctor  v.  NrcHoLsoN,  Esq.  June  24M. 

Trover  for  wearing  apparel.     Plea — that  the  defen*  The  landlord  of 
dant  brings  into  Court  15/.,  and  that  the  plaintiff  has  not  Jlejon  th^* 
sustained  damage  to  any  greater  amount.     Replication —  soods  of  his 
that  the  plaintiff  has  sustained   damage    to  a  greater  lodging,  and 

-_^„„x  f^\  wine  supplied 

amount  (a).  tosuchlSert 

The  plaintiff  was  the  proprietor  of  Lomas's  Hotel,  in  *>y  '»>«  «?«•**■ 

^  -rfc  1  *»  order,  whatever 

Westminster  Bridge  Road ;  and  the  defendant  was  the  late  may  be  the 
sheriff  of  the  county  of  Surrey.  Iided°he^^«t 

It  appeared,  that,  on  the  18th  of  November,  1834,  an  »>?po"««d 

•^*  '  of  nis  reason, 

officer  of  the  defendant  took  the  goods  in  question  under  and  not  an  in- 
a  writ  of  fieri  /aeiasy  which  was  sued  out  against  Lieut.  &«  the  sheriff, 
Stackpoole,  R.  N.,  at  the  suit  of  his  mother.  It  was  ad-  ^^f^^""^ 
mitted  that  the  goods  belonged  to  Lieut.  Stackpoole,  and  as^^st  ^be 

guest,  can  only 
take  the  guest's 
goods,  subject 
to  ibe  ficn  of  the  landlord  for  such  his  bill,  and  not  merely  subject  to  a  lien  for  a  reasonable  quan- 
tity of  wines,  &c.  only.  The  landlord  of  an  inn  has  a  lien  for  money  lent  to  his  guest,  if  it  was 
>fraed  between  them  at  the  time  of  the  loans  that  the  guest's  goods  should  be  a  security  for  the 
naslent. 

The  Slat.  24  Geo.  2,  c.  40,  s.  12,  which  prevents  a  person  from  recovering  for  spirits  supplied  to 
s  BDoailer  amount  than  20«.  at  a  time,  does  not  apply  to  spirits  supplied  by  a  hotel-keeper  to  a 
pen  who  is  resident  in  his  hotel.  * 

(a)  For  the  forms  of  this  plea  and  replication,  see  ante,  Vol.  6, 
p.  712,  n.  (a). 

f2 
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1835.         that  the  defendant  claimed  a  lien  upon  them  to  the  amount 

'     """^       of  46/.  10*.  lOrf.     It  further  appeared,  that,  at  the  time  of 
ProctoH 

v.  the  seizure  of  the  goods,  Lieut.  Stackpoole  had  been  at 

the  plaintifTs  hotel  for  nearly  seven  weeks,  for  which  there 

were  items  charged  for  board  and  lodging  to  the  amount 

of  35/.  17*.  9rf.,  including  wine  and  spirits;  the  residue  of 

the  plaintiflTs  claim  consisting  of  chaise  hire,  and  sums 

amounting  to  7/.  9*.  for  money  lent,  and  for  washing ;  but 

evidence  was  given  that  the  plaintifTs  wife  had  refused 

either  to  advance  the  one  or  to  pay  the  other,  unless  Lieut 

Stackpoole  would  pledge  the  security  of  these  goods. 

P/a/f ,  for  the  defendant,  submitted  that  a  hotel-keeper's 
lien  only  extended  to  the  amount  due  for  the  guest's 
lodging  in  the  house ;  and  that,  even  if  it  went  further, 
the  host  could  only  be  entitled  to  a  lien  for  a  reasonable 
quantity  of  wine  and  other  articles  supplied,  more  es- 
pecially as  Mrs.  Stackpoole  had  cautioned  the  plaintiff  on 
that  point;  and  that,  at  all  events,  since  the  stat.  S4  Geo. 
S,  c.  4<0,  s.  l@(a),  he  could  have  no  lien  for  the  amount  of 
spirits  supplied  in  less  quantities  than  to  the  amount  of 
20«.  at  one  time. 

Lord  Abinoer,  C.  B.,  (in  summing  up). — ^The  main 
question  here  is  as  to  the  amount  of  the  plaintiffs  lien; 
and  on  this  point  we  find  that  Mr.  Stackpoole  is  a  lieu- 
tenant of  the  royal  navy,  and  the  son  of  a  lady  of  fortune, 
and  that  he  had  lived  for  seven  weeks  within  a  few  days 
at  the  plaintifTs  hotel.  The  bill  altogether  for  this  is 
46/.  IO5.  10//.,  including  chaise  hire^  money  lent,  and  a 
few  other  trifles.  The  sum  for  board  and  lodging  is 
35/.  Vis.  9d.,  which  is  about  5/.  per  week.  You  are,  of 
course,  aware  that  a  person  residing  in  a  hotel  cannot  live 
so  cheaply  as  at  his  own  house ;  for  instance,  a  glass  of 
brandy  and  water  is  charged  1«.,  and  if  a  man  orders  a 
bottle  of  champagne,  and  drinks  but  two  glasses,  he  would 

(a)  Set  forth,  ante,  Vol.  4,  p.  Porter,  Id.  367,  and  the  notes  to 
368.    See  the  case  of  Oioens  y,      that  case. 
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have  to  pay  for  the  whole  bottle.      I  confess  that  the         in^. 
chaiges  do  not  appear  to  me  to  be  extravagant,  and  you 
will  say  whether  they  appear  so  to  you.     With  respect  to 
the  money  paid  and  the  money  lent,  you  i^ill  consider 
whether  it  was  understood  between  the  plaintiflTs  wife  and 
Mr.  Stackpoole,  at  the  time  of  those  advances,  that  the 
goods  m  question  were  to  be  considered  as  a  security  for 
these  sums.  It  has  been  urged  that  the  plaintiff  was  asked 
not  to  aUow  his  guest  more  than  a  certain  quantity  of 
brandy  and  water,  and  that  the  guest's  mother  sent  to  him 
to  that  eflFect;  however,  I  must  say,  that  I  never  heard 
that  the  landlord  of  an  inn  was  bound  to  investigate  the 
nature  of  the  articles  which  were  ordered  by  a  guest  be- 
fwe  he  supplied  them.    The  landlord  of  an  inn  may  sup« 
pfy  whatever  things  the  guest  orders,  and  the  guest  is 
bound  to  pay  for  them,  provided  that  the  guest  be  pos- 
sessed of  his  reason,  and  is  not  an  infant.     In  either  of 
these  latter  cases  the  landlord  must  look  to  himself,  but 
nothing  of  that  sort  is  suggested  in  the  present  case. 
With  respect  to  the  sale  of  spirits,  a  law  has  been  made 
that  a  publican  shall  not  recover  the  price  of  spirits  sold 
upon  credit  to  a  less  amount  than  SOs.  at  a  time;  but  I 
think  that  that  enactment  does  not  apply  to  cases  where 
spirits  are  supplied  to  guests  who  are  lodging  in  the  house, 
as  it  could  never  be  intended  by  the  legislature  that  an 
inidteeper  should  not  be  entitled  to  be  paid  for  spirits 
supplied  to  such  guests  who  had  taken  up  their  abode  in 
his  mn.     However,  the  defendant's  counsel  may  move  the 
Court  (a);    and,  if  the  Court  think  otherwise,  the  da- 
mages may  be  reduced. 

Verdict  for  the  plaintiff  for  the  whole  amount. 

Erie,  R,  Alexander,  and  Thomas,  for  the  plaintiff. 
Plaii,  for  the  defendant. 

lAttomiti— Abrahams  ^  R.,  and  Nias.'] 
(a)  No  motion  was  made. 


TO  CASES  AT  NISI  PRIUS. 
1835. 

June  2^th.  Taylor  V.  RowAN^  Esq. 

A.,  before  he  TrESPASS.— The  declaration  stated  that  the  plamtiff 

Hcc^foroc^sem '  ^^  possesscd  of  a  parchment  certificate  relating  to  him- 

a  certificate  of  self  and  his  character^  which  was  as  follows,  that  is  to 

lacter,  signed  Say — [here  the  certificate  was  set  out] — and  that  the  de- 

of  tbe^s^h^Hus-  fondant  marked,  stamped,  printed,  and  impressed  upon  it 

•ar».tothecom-  tj^g  words  following—"  Dismissed  the  police  senrice,  19th 

missioners  of  °                                          r                            ' 

police.    On  his  March,  1834:*'  wherehy  the  certificate   became   defaced 

that  force,  the  &nd  damaged,  and  wholly  useless  to  the  plaintiff  as  a  cer- 

m'^rocTtrt'he  ^^^^^^  of  good  character;  whereby  the  plaintifl'had  been 

plaintiff,  in-  hindered  and  prevented,  and  still  is  unable  to  obtain  em- 
closed  in  a  letter  11.         •  1          «          111           t 
signed  by  the  ployment,  as  he  otherwise  might  and  would  have  done, 

ce^fi1:a?e' being  ^Y  ^^^  through  the  agency  of  one  James   Imlack  and 

stamped  with  Wm.  Allen,  who  in  consequence  of  the  premises  wholly 

**  Dismissed  refused  to  employ  or  procure  employment  for  the  plain- 

vi«!"-!^e/d;  tiff  as  they  otherwise  would  have  done. 

'^^Z..  Plea-NotguUty(«). 

trespass  was  not 

the  proper  form  «  i       »^.         *.        i         i   .     •/«*     i          «         i   • 

of  acUon;  and  It  was  Opened  by  Piatt  for  the  plamtiff,  that  the  plain- 

WM  Mt  c^-'  ^^  ^^^  served  as  a  private  in  the  8th  Hussars,  and  had 

dence  to  go  to  gn  leaving  that  regiment  obtained  a  certificate  of  good 

was  done  by  the  character    from   Colonel    Brotherton,    his    commanding 

by  his  order.'  officer;  and  that  afterwards,  wishing  to  be  employed  in 

whVn'h'^  u*°*'  *^  P°'^^®  ^^^^^'  ^^  ^^  ^®^  ^^^^  certificate  at  the  office 

taken  into  a  of  the  Commissioners  of  police,  of  whom  the  defendant 

a  written  cha-  was  ouc ;  and  that  afterwards,  on  being  dismissed  from 

^ervrards  dL-  ^^^^  forcc,  the  defendant  sent  a  letter  to  the  plaintiffi 

SiS!^J?ou7—  inclosing  the  certificate,  with  the  words  *'  Dismissed  the 

Sembu,  that  the  poHce  scrvice"  impressed  on  it,  in  red  capital  letters.  He 

wrong,  if,  before  Submitted  that  the  defendant,  as  a  commissioner  of  police, 

^ract™*t!^be  ^*^  ^^  "8^*  ^^  deface  the  certificate,  as  it  was  the  pro- 

writes  u  ***  *  perty  of  the  plaintiff,  and  had  never  at  any  time  belonged 

that  the  person  to  the  defendant. 

was  afterwards 
in  his  senrice, 

and  disnaissed  ^a)  Under  the  police  act,  10  Geo.  4,  c.  44,  s.  41.    See  ante,  p.  50,  n- 
for  ill  behaviour. 
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Tbe  oeitificate  was  put  in  and  read.    It  was  as  follows :         1835. 

"  Parchment  Certificate. 

*^  Eighth  Regiment  of  Light  Drtigootu. 
"  These  are  to  certify,  that  Frederick  Taylor,  private, 
bom  in.  the  parish  of  Crawley,  in  or  near  the  town  of 
Crawley,  in  the  county  of  Surrey,  was  enlisted  at  Brighton, 
for  the  Eighth  Hussars,  on  the  13th  of  January,  18^7, 
at  the  age  o{  eighteen  years.  That  he  has  served  in  the 
army  forjtve  years  and  one  hundred  and  twenty-four  days. 
He  is  discharged  in  consequence  of  having  paid  the  regu- 
lated sum  of  thirty  pounds. 

•*  P.  W.  Brotherton,  Commanding  Officer, 

Colonel. 
**  Daiedat  Maidstone  Barracks,  this  9th  day  of  July,  1 832." 

''Horse  Guards,  13/A  July,  1832. 
"Discharge  of  jPr^cfertcit  7iiy/or  confirmed. 

"John  Garvock,  R,  A.  G." 


"  The  soldier's  character  is  to  be  inserted  when  recom- 

Bieiidatory.     If  the  general  character  of  a  soldier  while  in 

the  service  has  been  such  as  to  give  him  no  claim  to  have 

any  thing  said  in  .his  favour,  the  space  for  character  in 

the  above  certificate  is  to  be  cut  off  close,  under  the  black 

line  following  the  confirmation  of  the  discharge,  thereby 

leaviog  no  opportunity  for  any  addition  to  be  made  after 

the  certificate  is  given  to  the  man.     When  a  soldier  is 

discharged  on  account  of  disgraceful  conduct,  that  wiU 

appear  in  the  body  of  the  certificate.'* 

The  words  "  dismissed  the  police  service*'  were  stamped 
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io  red  capital  letters.  The  whole  of  the  figures  aocl 
words  in  italics,  as  well  as  the  signatures,  were  written  ; 
the  residue  being  a  printed  form. 

The  letter  in  which  the  certificate  was  inclosed  wa3 
put  in.  It  was  signed  by  the  defendant,  the  figures  and 
words  in  italics  being  written,  and  the  residue  lithographed* 

**  Whitehall  Place,  5th  April,  I834-. 
"  Sir, — The  commismoners  of  police  have  to  acknow- 
ledge the  receipt  of  your  application  for  the  return  of 
your  testimonials,  and  in  reply,  to  transmit  herewith  on^ 
document ;  the  remainder  enumerated  below  are  always 
detained,  according  to  the  office  regulations. 

S    Private  letters  f  Addressed  to  the  Secretary 

-    Certificate  <      of  State,  or  to  the  Com- 

1     Petition  or  memorial  V.     missioners  of  PoUce. 
"3    Total  detained.  « I  am,  Sir, 

"  Your  obedient  servant, 
"  Mr.  F.  Taylor.  C.  Rowans 

It  was  proved  by  the  plaintiff's  father,  that,  before  the 
plaintiff  entered  the  police,  he  sent  the  certificate  to  the 
defendant ;  and  that  the  words  in  question  were  not  then 
impressed  upon  it. 

To  prove  the  special  damage,  William  Imlach,  an 
officer  of  the  Penitentiary  at  Millbank,  was  called. — 
He  stated  that  the  plaintiff  applied  to  him  to  get 
him  a  situation  there,  and  that  the  witness  said  thai  be 
would  speak  to  the  Governor  of  the  Penitentiary,  and 
submit  the  plaintiff's  documents  to  him.  This  witness 
further  stated,  that  when  he  saw  by  the  mark  on  the 
certificate  that  the  plaintiff  had  been  dismissed  from  the 
police  force,  he  informed  the  plaintiff  that  he  would  do 
nothing  further  in  the  matter. 

Lord  Abinger,  C.  B. — ^I  do  not  see  that  you  have 
proved  any  special  dami^e. 
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Plan,  for  the  plaintiflT. — This  certificate  is  the  property 
of  my  client,  and  Colonel  Rowan  has  done  that  which       ta^^ 
Tenders  it  of  no  use.  and  for  that  he  is  liable  in  an  action.  •- 

ROWAV. 

71  F.  EUiSt  for  the  defendant. — In  this  case  there  are 
sereral  objections.  Under  the  Police  Act,  10  Geo.  4, 
€.44y  the  commissioners  of  poKce  have  the  power  of  mak- 
ing regulations  respecting  that  force ;  and  it  is  to  be  pre* 
smned  that  these  words  were  impressed  in  pursuance  of 
these  regulations.  Again,  as  this  is  an  action  of  trespass, 
it  must  be  shewn  that  the  words  were  imprinted  on  the 
certificate  by  the  defendant,  or  by  some  other  person  by 
his  order  or  under  his  sanction,  either  express  or  implied. 
The  letter  of  CoL  Rowan  does  not  shew  this,  as  he  was 
bound  to  return  the  certificate  by  whomever  it  had  been 
defiu^ed.  Another  objection  is,  that  the  action  is  in  tres- 
pass, and  ought  to  have  been  in  case. 

Lord  Abinoer,  C.  B. — ^What  do  you  say,  Mr.  Platii 
to  the  question  whether  this  was  done  by  Col.  Rowan  ? 

Plaii. — Col.  Rowan  is  the  only  person  who  acts  in  the 
natter.  The  certificate  came  into  his  possession  unde- 
fiiced,  and  he  sends  it  back  inclosed  in  a  letter.  Is  it 
not,  then,  for  the  jury  to  consider  by  whom  it  was  done; 
and  if  the  defendant  did  not  do  it,  he  is  in  a  situation  to 
rebut  any  inference  that  may  be  raised  against  him.  With 
respect  to  any  regulations  for  the  police  force,  I  submit 
that  such  regulations  cannot  be  presumed,  as  there  is  no 
evidence  that  any  regulation  of  any  kind  was  ever  made ; 
snd  with  regard  to  the  form  of  the  action,  I  take  it  that 
any  defiici^g  of  my  property  is  a  trespass,  and  that  this 
is  as  much  so  as  if  a  man  painted  characters  on  my  door; 
and  that  actions  on  the  case  are  proper,  where  the  injui^ 
to  any  property  is  by  neglect  or  omission. 

fVardswarihf  on  the  same  side,  relied  on  the  cases  of 


Taylor 

V. 

Rowan. 
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1835.        Leamey.  Bray{a)f  Lotan  t.  Cross  [b\  and  Hall  v.  Pick- 

ard  (c). 

3".  F.  £7//i«,  in  reply,  cited  the  case    of  Wilson    v. 
Barker  {d). 

Lord  Abinger,  C.  B. — I  think  that  the  plaintiff  ought 
to  be  nonsuited  on  several  grounds.    First,  there  is  no 
ground  for  saying  that  the  plaintiff  has  sustained  special 
damage.     It  is  clear  that  the  officer  at  the  Penitentiary 
knew  that  the  plaintiff  had  been  in  the  police;  and  there 
is  no  doubt  that  before  he  would  have  been  engaged  at 
the  Penitentiary  an  inquiry  would   be  made  as  to    the 
cause  of  his  leaving  the  police  force.     Indeed  that  must 
be  the  case,  as  so  much  would  depend  on  what  it  was  for 
which  the  plaintiff  was  dismissed  from  the  force.    The 
next  question  is,  whether  this  is  a  trespass.    My  opinion 
is,  that  there  is  no  pretence  for  making  this  matter  the 
subject  of  an  action  of  trespass.     I  never  yet  heard  of  an 
action  of  trespass  being  brought  for  an  injury  done  to  a 
chattel  while  it  was  not  in  the  possession  of  the  plaintiff. 
Suppose  that  a  person  let  a  chaise  to  another,  and  the 
person  to  whom  it  was  let  broke  it,  that  would  not  be  a 
trespass.     I  am  of  opinion  that  the  action  is  misconceived. 
The  next  objection  is,  that  it  is  not  shewn  that  the  certi- 
ficate was  defaced  by  the  defendant.    Tliere  is  no  evi- 
dence in  this  case  as  to  what  situation  Col.  Rowan  fills. 
For  aught  that  appears  herci  he  may  be  the  secretary,  or 
some  other  officer  in  the  police ;  and  all  that  U  shewn  is, 
that  he  has  returned  a  certificate  which  has  been  applied 
for.    Suppose  a  person  wrote  to  the  Secretary  of  State 
to  ask  the  return  of  some  papers,  and  the  under-secretary 
returned  them  with  some  marks  on  them,  that  would  be 
no  evidence  that  the  under-secretary  was  the  pen»on  who 


(a)  3  East,  59a  (c)  3  Camp.  18?. 

(b)  2  Camp.  464.  (<Q  1  N.  &  M.409. 
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narked  them.  I  will  go  farther.  I  should  say  that  the  1836. 
only  value  of  this  certificate  is  to  give  primd  facie  evi- 
dence of  the  character  of  the  plaintiff.  And  suppose  a 
fiict  to  occur  afterwards  which  affected  his  character,  I 
should  say  that  any  honest  roan  who  knew  it,  and  made  a 
remark  of  it  on  the  certificate,  would  be  doing  no  wrong. 
Suppose  that  a  servant,  who  brought  a  written  character, 
was  taken  into  a  service,  and  afterwards  behaved  ill. 
Now  if  the  master  returned  the  servant  the  character, 
cookl  it  be  considered  that  he  did  wrong  if  he  wrote 
upon  it,  that  the  person  to  whose  character  it  related  had 
afterwards  been  in  his  service,  and  was  dismissed  for  ill 
behaviour.  I  think  that  the  commissioners  of  poUce  act 
meritoriously  in  stating  that  men  are  dismissed  from  the 
police  force.  However,  it  is  not  necessary  for  me  to 
decide  that  point,  because  I  think  that  the  action  is  mis- 
concaved,  and  that  there  is  no  evidence  that  Col.  Rowan 
did  the  act  complained  of. 

Plaii,  for  the  plaintifi^,  wished  the  case  to  go.  to 
the  jury. 

Lord  Abingee,  C.  B.,  directed  a  verdict  for  the  defen- 
dant ;  first,  on  the  ground  that  trespass  was  not  the  pro- 
per form  of  action ;  and  secondly,  that  there  was  no  evi- 
dence to  shew  either  that  Col.  Rowan  had  marked  the 
certificate  in  the  manner  complained  of.  Or  that  he  had 
caused  it  to  be  done. 

Verdict  for  the  defendant. 

Piatif  and  JFordsworth,  for  the  plaintiff. 
T:  F.  Ellis,  for  the  defendant 

£ Attornies— flanner  4*  Co-,  and  I^an  Sf  Co.'\ 


In  the  ensuing  Term,  Plaii  applied  for  a  new  trial, 
but  the  Court  refused  a  rule. 
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1835. 

First  Sitting  in  Westminster^  in  Michaelmas  Term,  18«>5. 

BEFORE  MR.  BARON  BOLLAND. 

Adams  r.  Power. 

A  Jndge  titting  JDEBT  on  bond.  With  breaches  assigned.  I^ea — Non 
haTio  power  estfocium.  On  the  Nisi  Prius  record,  ^e  venire  facias 
to  order  an        yg^^  awarded  to  try  the  issue^  but  not  to  assess  damages, 

the  award  of       if  &C. 
atMvemre  foeku 
on  the  NUi 

Prius  record.  ^g  gQQjj  as  the  caose  was  called  on,  G.  T.  Wkiie,  for 

the  plaintiff,  applied  to  the  learned  Baron  for  leare  to 
amend  the  award  of  the  vemrefacifu. 

Hayes,  for  the  defendant. — I  submit  that  this  amend- 
ment cannot  be  made  at  Nisi  Prius.  The  atat  9  Geo.  4, 
c.  15,  and  3  &  4*  Will.  4,  c.  42,  s.  28,  only  relate  to  cases 
where  the  evidence,  either  written  or  parol,  does  not  cor- 
respond with  the  allegations  on  the  record. 

G.  T.  White. — I  apprehend  that  a  Judge  at  Nisi  Prius 
may  make  any  amendment  that  he  may  make  at  chambers. 

Hayes. — Neither  of  the  acts  of  Parliament  I  have  cited 
apply  to  a  case  like  the  present;  and  both  those  acts 
recite,  that  Judges  sitting  at  Nisi  Prius  had  then  no 
power  to  order  such  amendments  to  be  made. 

Holland,  B. — I  do  not  think  that,  sitting  at  Nisi  Prius, 
I  have  a  right  to  order  this  amendment.  It  is  certainly 
not  within  either  of  the  acts  of  Parliament ;  and  I  think 
that  the  case  should  stand  over  till  to-morrow,  to  give  the 
plaintiff  an  opportunity  to  apply  to  a  Judge  at  chambers, 
the  plaintiff  paying  the  costs  of  the  day. 
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The  case  stood  over,  and  the  amendment 
was  made,  by  order  of  Mr.  Baron  BoUandy 
at  chambers  (a). 

G.  71  White,  for  the  plaintiff. 
Hayes,  for  the  defendant. 

[Attomies — Sianiland  Sf  Long,  and  EusckyJ] 
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Power. 


(a)  On  the  circuit,  the  Judge 
at  Nia  Prins,  whether  he  is  one  of 
the  fifteen  Judges  of  England  or 
a  learned  seijeant,  is  acting  as  his 
Majesty's  commtssioneri  specially 
appointed  to  try  the  issues  Joined; 
and  be  derives  his  authority  from 
hb  commission,  which  is  founded 
on  the  stats.  13  Edw.  1,  c.  30;  27 
Edw.  1,  c.  4 ;  12  Edw.  2,  c.  3; 
and  14  Edw.  3,  c.  16.  We  believe, 
that  previously  to  the  stat.  9  G  eo.  4, 
c.  15,  and  3  &  4  WiU.  4,  c.  42,  no 
Judge  of  Nisi  Prius,  at  tuch,  had 
the  power  of  making  any  amend* 
meot;  and  that  before  the  stat. 
1  Oeo.4y  c.  55,  s.  5,  amendments 
coold  only  be  made  by  an  order  of 
the  Court,  or  of  a  Judge  of  the 
Court  in  which   the   cause  was 
pending.    And  it  was  before  that 
time  often  necessary  to  go   to 
another  circuit  to  obtain  an  order 
to  amend,  because  no  Judge  of 
die  Court  in  which  the  cause  was 
peacfing  happened  to  be  on  the 
circuit  on  which  the  can^e  was  to 
be  tried.    But  by  that  statiite,  a 
Jadg6  or  Baron,  ^en  on  the  ci^ 
coil;  was  empowered  to  make  or- 
ders in  causes  in  whatever  Court 
Ciiey  might   be  depending;  and 
that  power  is  further  enlarged  by 
the  stat.  1  Will.  4,  c.  70,   s.  4, 
wbich  enables  a  Judge  at  cham. 


bers  to  make  orders  in  any  cause 
pending  in  either  of  the  superior 
Courts.  The  sittings  at  Nisi  Prius 
for  Middlesex,  appear  to  have 
been  first  held  under  the  provi- 
sions of  the  stat.  18  Eliz.  c.  12, 
which,  after  reciting  that  aU  Mid- 
dlesex issues  had  been  usually 
tried  at  the  bars  of  the  respective 
Courts,  which  was  inconvenient, 
enacts,  that  the  Middlesex  issues 
shall  be  tried  respectively  before 
the  Lords  Chief  Justices  and  Lord 
Cluef  Baron,  or  in  the  absence  of 
either  of  them,  before  two  Judges 
or  Barons  in  lus  stead.  And  this 
statute  goes  on  to  enact,  "that 
commiui(ms  and  writs  of  Nisi 
Prius  shall  be  awarded  in  such 
cases  and  in  such  form  as  they 
are  or  have  been  used  in  any  other 
shire  of  the  refilm.''  By  the  stat. 
12  Geo.  1,  c.  31,  one  Judge  or 
Baron  is  empowered  to  sit  instead 
of  two ;  and  by  that  and  by  several 
subsequent  statutes,  the  duration 
of  these  sittings  is  altered.  In  the 
case  of  Atkinson  V.  Dickinson,  3 
Camp.  41,  a  motion  was  made  to 
Lord  EUenhorough,  when  sitting 
at  Nisi  Prius  in  Middlesex,  to 
make  an  order  in  a  London  cause, 
when  his  Lordship  said,  "  Sitting 
here  at  Nisi  Prius,  I  have  no  juris- 
diction respecting  a  cause  to  be 
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tried  in  Loodon.    I  may  be  ^ 
plied  to  at  chambers  to  make  an 
order  upon  summons,  but  I  am 
now  ntting  under  a  commitsion  of 
Nisi  Prkufor  the  county  of  Mid- 
dieses/*    It  may  appear  strange, 
but  we  are  informed,  that,  not- 
withstanding the  words  of  the 
Stat.  18  Eliz.  c.  12,  and  the  above 
observation  of  Lord  Elknboroughf 
no  such  document  as  a  ''com- 
mission of  Nisi  Prius   for   the 
county  of  Middlesex"  is  in  exist- 
ence. With  respect  to  the  sittings 
in  London,  the  original  authority 
for  holding  them  appears  to  have 
been  lost.  Sir  John  CkanpheUwp, 
3  Gamp.  44,  n.,  **  In  London,  trials 
at  Nisi  Prius  take  place  by  imme- 
morial custom,  and  the  Judges  sit 
at  Guildhall  when  and  as  long  as 
the  exigency  of  business  requires.'' 
In  Bohun's  Priv.  Lon.  160,  it  is 
said,  ''  It  is  a  custom  in  London 
that  they  shall  not  be  impannelled 
upon  inquests  out  of  the  city." 
And  in  the  case  of  Lockyer  v.  The 
East  India  Company,  2  Wils.  136, 
an  action  upon  a  charterparty  was 
tried  at  bar,  in  the  Gourt  of  Com- 
mon Pleas,  by  a  special  jury  of 
citizens  of  London,  "  who  all  con- 
sented to  be  sworn,  and  wuved 
any  privilege  as  citizens  of  Lon- 
don, in  not  being  obliged  to  go 
out  of  the  city  to  serve  on  juries.'* 
It  seems  therefore  clear,  that  as 
soon  as  the  citizens  of  London 
obtained  this  privilege,  there  must 
have  been  sittings  at  Nisi  Prius  in 


London,  as  without  such  sitting 
the  whole  of  the  London  issues 
must  have  been  untried.  It  haa 
been  supposed,  that  when  this 
immunity  was  granted  to  the  citi- 
zens, it  was  also  ordained  that  the 
Lords  Chief  Justices  and  Lord 
Chief  Baron,  and  in  their  absence 
the  other  Judges,  should  sit  as  his 
Mijesty's  commissioners  of  Nisi 
Prius,  in  the  dty  of  London. 

On  the  subject  of  amendments 
a  question  might  be  raised,  whe- 
ther under  the  stat.  9  Geo.  4,  c.  15, 
and3&4WiU.4,  c.42,  8.23,  a 
learned  Seijeant,  ntting  at  Nisi 
Prius,  could,  in  case  of  a  variance, 
order  an  amendment,  as  the  words 
of  both  those  statutes  are,  *^  any 
Judge  Bitting  at  Nisi  Prius." 
However,  under  the  stat.  6  Geo.  4, 
c.  50,  s.  34,  which  empowers  a 
Judge  to  certify  for  a  special  jury, 
where  the  words  are,  "  the  Judge 
before  whom  the  cause  is  tried,'' 
it  is  the  constant  practice  for 
learned  Seijeants  who  preside  at 
Nisi  Prius  to  grant  such  certifi- 
cates. It  seems,  however,  that 
none  but  the  fifteen  Judges  of 
England  are  included  in  the  pro- 
visions of  the  stats.  1  Geo.  4,  c.  55, 
8.  5,  and  1  Will.  4,  c.  70,  a.  4, 
(before  cited)  which  relate  to  the 
making  of  orders.  But  this  could 
only  produce  inconvenience,  in 
the  case  of  a  learned  Serjeant 
acting  as  Judge  of  Assize  on  the 
Welch  circuit,  or  in  the  Northern 
counties  in  the  spring. 
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COURT  OF  COMMON  PLEAS. 
Second  Sitting  at  GuildhaU,  in  Hilary  Term,  18:35. 

BfeFORB  MR.  JUSTICE  OASELBE. 

-^^  1836. 

Poole  r.  Dicas.  - 

1^  Jan.  2Ath. 

Assumpsit  on  a  bill  of  exchange,  dated  March  5th|  Anoury'iderk 
1833.  for  30/.,  at  three  months  after  the  date,  drawn  by  l^u^n'l^Xn' 
the  defendant  on  and  accepted  by  one  John  Wheeler,  and  ***  *"f  Pf!:. 

■^  •'  sented  a  bill 

indorsed  by  the  defendant  to  the  plaintiff.     Plea— Non-  for  payment, . 

,^,   ^  always  wrote  in 

assumpsit  {a).  the  noUry't 

After  proof  of  the  acceptance  and  indorsement,  in  order  ^eni?fof*the 
to  prove  presentment,  a  witness  was  called,  who  stated  particulars  of 

.      ,  .       .  1        t     ,  .11  ,  ,         1    1    t^« »»"» '»>« 

that  he  was,  at  the  tune  when  the  bill  became  due,  clerk  answer  he  ob- 

to  Mr.  Harrison,  a  notary,  and  that  it  was  brought  there,  Jf^uj  if  toS^n, 

and,  according  to  the  course  of  business,  copied  into  a  •«><*  «<>  ofdert:" 

book;  that,  in  the  margin  of  that  book,  besides  the  copy  acUon  against 

of  the  bill,  was  an  entry  in  the  handwriting  of  a  person  proof  of  the 

named  Manning,  who  was  then  also  a  clerk  of  Mr.  Har-  tit^^l^^^^ 

rison's,  but  who  had  since  died.     It  was  in  the  followinir  it^tnchanentry 

^    wasadmiiiible 

words: — "  Out  of  town,  and  no  orders. — C.  J.  M."  The  as  evidence  of 
witness  stated  that  the  entry  was  in  accordance  with  the  of*th^biU?°"' 
course  of  business  in  the  office,  and  purported  to  be  the 
answer  received  by  Manning  on  the  presentment  of  the 
bill:  and  he  added,  that  such  entries  were  almost  always 
made  on  the  same  evening,  immediately  on  the  clerk's  re- 
turn, and  never  later  than  the  following  morning;  and 
that  the  presentment  of  bills,  according  to  the  practice  in 
LoodoD,  was  made  after  seven  in  the  evening. 

On  inspection  of  the  bill  a   ticket  appeared  upon  it, 
containing  a   similar  entry  to  that  in  the  margin  of  the 

(a)  This  action  was  commenced  before  the  rales  of  H.  T.  4  VrHil,  4 
came  into  operation. 


Poole 
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book|  but  made,  according  to  the  testimony  of  the  notary's 
clerk,  by  another  clerk  named  Hawes,  from  the  statement 
of  M anningy  which  other  clerk  he  believed  was  still  living, 
and  in  business  in  the  city.  The  bill  was  presented  on 
Saturday,  and  a  clerk  of  the  plaintiff's  proved  that  he 
put  a  letter  to  the  defendant,  giving  notice  of  its  dishonour, 
into  the  New  Post  Office  on  the  Monday. 

Humfrey,  for  the  defendant,  objected  that  the  plaintiff 
ought  to  be  nonsuited,  as  there  was  not  sufficient  proof  of 
presetitment:  Hawes,  who  was  living,  not  being  called  as 
a  witness,  and  the  entry  of  the  deceased  clerk  not  being 
admissible.  He  admitted,  in  answer  to  a  question  from 
his  Lordship,  that  it  might  be  taken  as  found  by  the  jury, 
that,  if  the  entry  was  admissible,  the  presentment,  in  fact, 
was  made. 

BompaSf  Serjt.,  for  the  plaintiff,  submitted  that  the 
entry,  being  made  in  the  ordinary  course  of  business,  was 
admissible,  as  the  best  evidence  which  could  be  given ; 
and  that  it  would  be  a  monstrous  proposition  to  say,  that, 
because  a  notary's  clerk  happened  to  die,  all  the  parties 
to  the  bill,  except  the  acceptor,  should  be  discharged. 
He  referred  to  Price  v.  Lard  Torringion  (a). 

Payne^  on  the  same  side,  submitted,  as  to  not  calling 
Hawes,  that  his  evidence  would  only  be  hearsay,  and  there- 
fore was  not  admissible. 

Gaseleb,  J.,  told  the  jury  that  it  was  a  very  important 
question,  and  seemed  to  him  to  be  similar  to  the  case  of 

(a)  1  Salk.  285,  and  2  Lord  dray meD  signed  it;  and  it  was  held 

Raym.  873.    In  that   case   the  that,  after  the  death  of  one  of  the 

draymen  of  the  plaintiff,  a  brewer,  draymen,  the  entry  was  good  en- 

jn  the  course  of  business,  ga^e  an  dence  of  delivery,  on  proof  of  his 

account  every  night  to  the  clerk  of  handwriting.  See  also  1  Plul.  Ev. 

the  beer  delivered  by  them,  which  ch.  7»  s.  7* 
he  entered  in  a  book,   and  the 
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tbe  brewer's  draymaD ;  but  that  the  better  course  would 
be  for  them  to  find  a  verdict  for  the  plaintiff,  subject  to  a 
motion  for  a  nonsuit  by  the  defendant's  counsel. 

Verdict  accordingly. 
Bompas^  Serjt.,  and  Payne,  for  the  plaintiff. 
Hmmfrey,  for  the  defendant. 

[Attomies — Brooking  if  Surr,  and  Dicat,'] 


Ih  the  course  of  the  term  Humfrty  obtained  a  rule  ittA 
for  setting  aside  the  Teidict,  on  two  grounds :  one  on  the 
pomt reserred,  with  respect  to  the  entry;  and  the  other 
00  tn  objection  not  taken  at  the  trials  viz.  the  absence  of 
direct  proof  tdbat  the  notice  of  dishonour  was  put  into  the 
post  early  enough  on  the  Monday  to  reach  the  defendant 
on  diat  day.  This  rule  was»  after  argument,  discharged. 
See  1  Scott,  600;  and  the  case  of  Boe  d.  Paiieshatt  v. 
^*vvey9  S  B.  &  Ad.  890,  referred  to  in  the  argument 
there. 


Adjammed  Sittings  at  Westminster,  after  Hilary 
Term,  1835. 

BEFORB  LORD  CHIBF  JUSTICE  TIMDAL. 


Hanckb  r.  Hooper.  ^<^*-  *'*• 

1  HE  declaration  stated  that  the  plaintiff,  on  theS4th   Aiurgeonb 
of  Jane,  1834»  at  the  request  of  the  defendant,  retained  I^^njury  done 

to  a  patient, 
wMgh  the  wmt  of  proper  tkill  in  hie  apprentice;  but,  in  an  action  againit  bim,  tlie  plaintiff 
■>*  ifafw  that  the  injury  wai  produced  by  such  want  of  akill,  and  it  is  not  to  be  inferred.  And 
■fipenoa  goct  into  a  aorgeon's  ibop  and  asks  to  be  bled,  saying  he  has  found  relief  from  it  be- 
^Rt  lad  does  ndt  consult  the  person  there  as  to  the  propriety  of  performing  the  operation,  if  there 
in  BO  external  indications  of  its  being  improper,  such  person  is  justified  in  perfonning  it,  and  the 
■fBSB  «riU  not  be  antwerabla  Ibr  id  pot  producing  a  b^ieflcial  reioU. 

▼OL.  VIL  G  N.  P. 
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lt<35.  and  emfdoyed  hiin,  he  then  bemg  a  sargeoiii  to  peffform  a 
certaiQ  operation,  to  wit,  to  bleed  him  in  the  arm,  fior  rea- 
sonable reward ;  that  (he  defisndant  accepted  such  retainer 
and  employment,  and  thereupon  it  became  his  duty  to 
perform  the  operation  in  a  careful,  skilful,  and  proper 
manner;  and  although  he  did,  by  a  certain  servant  of  his, 
perform  the  operation,  yet  he,  the  defendant,  not  regard- 
ing &c.,  but  wrongfully  intending  &c.,  did  not  nor  would 
perform  the  operation  in  a  careful,  skilful,  and  proper 
manner,  but  wholly  refused  and  neglected  so  to  do ;  and, 
on  the  contrary,  by  his  said  servant  performed  the  opera- 
tion in  60  careless,  unskilful,  negligent,  and  improper  a 
manner,  that  by  and  through  the  mere  carelessness  &c., 
of  the  defimdant,  by  bis  said  servant,  the  arm  of  the 
plaintiff  was  greatly  hurt,  br^isedt  wounded,  swelled,  and 
discoloured,  and  the  plaintiff  lost  a  great,  unnecessary,  and 
knproper  quantity  of  blood,  and  was  sick,  &C;  and  suffered 
great  pain,  &c.,  and  was  prevented  from  attending  to  hb 
business,  and  was  obliged  to  expend  SOL  is  endeavouring 
to  get  cured. 

Plea — Not  guilty. 

It  appeared  that,  about  nine  in  the  morning  of  the  24th 
of  June,  the  plaintiff,  who  was  a  whitesmith,  went  into  the 
shop  of  the  defendant,  who  was  a  surgeon  in  the  London 
Road,  and  asked  to  be  bled.  Two  of  the  defendant's 
apprentices  were  in  the  shop,  and  he  himself  was  engaged 
in  a  back  parlour  adjoining.  The  plaintiff  did  not  inquire 
for  the  defendant,  but  told  the  young  men  that  he  hadu 
disease  in  his  head,  for  which  he  had  been  bled  before, 
and  had  found  relief  from  it.  Upon  this,  after  a  lapse  of 
two  or  three  minutes,  he  was  bled  by  the  senior  appren- 
tice, in  the  presence  of  the  other;  and,  while  the  operation 
was  going  on,  observmg  the  blood  to  flow  rather  more 
rapidly  than  usual,  tiiey  called  for  the  defendant,  who 
came  in  and  told  them  when  to  stop,  and  himself  tied  up 
the  plaintiff's  arm;  and,  ascertaining  that  he  had  some 
distance  to  walk,  and  the  weather  being  hot,  bandaged  it 


HILARY  TERM,  6  WILL.  IV,--C.  P. 

tightly ;  and,  on  the  phdnttflTs  colnplainhig,  told 
hfan  dial,  if  he  foond  it  too  tight  when  he  got  home, 
he  might  loosen  it.  It  appeared  that  the  apprentice  who 
bled  the  plaintiflr  had  often  bled  patients  before ;  he  had 
been  two  years  with  the  defendant,  and  previously  had 
been  with  surgeons  of  eminence  at  Brightoni  and  attended 
sBstomioal  lectures,  and  seen  hospital  practice^  The 
bleedii^  took  place  in  what  is  called  the  basilic  vein, 
where  it  appeared  from  an  old  cicatrix  that  the  plaintiff 
bad  been  bled  before.  Under  this  vein  there  is  an  artery, 
sod  one  of  two  surgeons,  who  were  called  on  the  part  of 
the  plaintiff,  stated  that  it  was  improper  to  bleed  in  that 
vem ;  bat  he  gave  no  other  reason  for  his  statement  than 
the  danger  there  might  be  of  touching  a  tendon,  if  the 
vein  was  not  skilfully  rolled  over  it.  He  said  that,  in  his 
opbuoii,  the  appearances  described  would  not  have  re- 
nked  if  the  operation  had  not  been  unskilfully  per- 
fiNrmed. 

On  the  part  of  the  defendant,  Mr.  Key,  Mr.  Callaway, 
sod  Mr.  Samuel  Cooper,  stated,  that  the  appearances  were 
aD  coosiitent  with  the  skilful  and  proper  performance  of  the 
operatioa;  and,  even  supposing  that  the  filunent  of  a  nerve 
had  been  injured,  it  was  an  accident  which  might  occur 
to  die  best  suigeon,  and  did  not  shew  the  sli^test  want 
of  skilL  One  of  the  surgeons  called  on  the  part  of  the 
phintiff  also  gave  similar  evidence.  The  appearances 
described  were  considerable  swelling  and  discolouration 
of  the  arm,  and  some  witnesses  swore  that  the  plaintiff 
was  confined  for  a  month,  and  not  able  to  go  to  his  Work 
io  consequence. 

Totfimrd^  Serjt,  for  the  plaintiff,  contended,  that  a  sur- 
geon was  not  only  bound  to  bring  to  his  profession  a  com- 
peteat  degree  of  personal  skill,  but  also  to  avoid  introducing 
into  his  business  young  persons  not  of  competent  skill. 
He  sabmittedy  that  it  was  very  doubtful  whether  the 
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operation  ought  to  have  been  performed  at  all;  and  that 
^^^^      the  defendant  ought  not  to  be  exonerated  from  blame,  as 
V.  he  had  allowed  so  delicate  an  operation  to  be  performed 

by  a  person  who  had  not  completed  his  education. 

Wilde,  Serjt,  for  the  defendant.— I  admit  that  a  pa- 
tient is  entitled  to  ordinary  skill  and  care;  but  it  is  mon« 
strous  to  say  that  a  medical  man  is  to  ensure  the  constitu- 
tion of  his  patient  in  all  cases.  The  plaintiff  must  make 
out  want  of  skill,  and  he  has  failed  in  doing  so. 

TiNDAL,  C.  J.,  in  summing  up, — The  defendant  is  re- 
sponsible for  the  act  of  his  apprentice ;  therefore  the 
question  is,  whether  you  think  the  injury  which  the  plain* 
tiff  has  sustained  is  attributable  to  a  want  of  proper  sidll 
on  the  part  of  the  young  man,  or  to  some  accident.  A 
surgeon  does  not  become  an  actual  insurer^  he  is  only 
bound  to  display  sufficient  skill  and  knowledge  of  his 
profession.  If,  from  some  accident,  or  some  variation  in 
the  frame  of  a  particular  individual,  an  injury  happens,  it 
is  not  a  fault  in  the  medical  man.  It  does  not  appear  that 
the  plaintiff  consulted  the  defendant  as  to  the  propriety 
of  bleeding  him;  he  took  that  upon  himself,  and  only  re- 
quired the  manual  operation  to  be  performed.  The  plain- 
tiff must  shew  that  the  injury  was  attributable  to  want  of 
skill ;  you  are  not  to  infer  it.  If  there  were  no  indications 
in  the  plaintiffs  appearance  that  bleeding  would  be  im- 
proper, the  defendant  would  not  be  liable  for  the  bleeding 
not  effecting  the  same  result  as  at  other  times,  because  it 
might  depend  on  the  constitution  of  the  plaintiff.  His 
Lordship  stated  the  substance  of  the  evidence,  and  said, 
the  question  is,  whether  you  think  the  plaintiff  has  proved 
that  the  injury  resulted  from  the  inexperience  or  want  of 
previous  knowledge  on  the  part  of  the  defendant's  young 
man;  if  you  do  not,  you  will  find  your  verdict  for  the  de- 
fendant ;  if  you  do,  you  will  find  your  verdict  fur  the 


9. 
HOOPBR. 
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phioliffy  and  pre  him  such  reasonable  damages  as  you 
think  him  entitled  to  under  all  the  circumstances. 

Hanckb 
Verdict  for  the  defendant. 

Tatfowrd,  Serjt.,  and  W.  H.  Watson,  for  the  plaintiff. 
WUde,  Serjt*,  and  PaynCy  for  the  defendant. 
[Attomies— YFicftffif,  and  CamthiomtA^ 


Adjawmed  Sittings  in  London,  after  Hilary  Term,  1835. 

BEFORE  LORD  CHIEF  JUSTICE  TINDAL. 

Watson  r.  Denton.  Feb.inh. 

Assumpsit.— The  declaration  stated  that,  on  the  BoDeipaTinio 
Uth  of  May,  1834,  in  consideration  that  the  plaintiff  iJSn^'^L^ir." 
woold  buy  of  the  defendant  a  certain  horse,  for  the  sum  of  bone,  and 

''  therefore  u  a 


65L,  the  defendant  undertook  and  promised  that  it  was  breach  of  a 
MNmd  and  quiet  in  harness,  and  that  the  plaintiff  pur*  ^^whe^^ ' 
chased  the  horse  and  paid  the  price ;  but  the  defendant  Ji^'^^J^ippa. 
did  not  regard  his  promise,  but  deceived  the  plaintiff  in  nntat  the  tfme 
thb,  that  the  horse,  at  the  time  of  the  making  of  the  or  not,  and 
promiae,  was  unsound,  lame,  and  diseased,  whereby  it  be-  *o° Modu«*^ 
came  of  no  use  or  value;  and  though  the  plaintiff,  within  i«nen«»  for 
a  reasonable  time,  gave  notice  and  tendered   back  the 
horse  to  the  defendant,  and  requested  him  to  take  him 
and  repay  the  63/.,  yet  he  neglected  so  to  do :  whereby 
die  plaintiff  was  put  to  expenses  in  keeping  and  feeding 
the  horse^  and  endeavouring  to  cure  him,  &c. 

Pleas — Non-assumpsit;  and  that  the  horse,  at  the  time 
of  the  making  of  the  promise,  was  not  unsound,  lame,  or 
diseased. 
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1835.  The  warrmity  was  given  on  the  lOth  of  May,  18S4,  and 

was  that  the  horse  was  sound  and  quiet  in  harness.  On 
the  part  of  the  plaintiff,  the  livery-stable-keeper,  at  whose 
stables  the  horse  was  standing  when  it  was  sold,  stated 
that  he  saw  at  the  time  that  the  horse  had  "bone  spavin,** 
but  did  not  n^ention  it  to  the  plaintiff.  The  plaintiff's 
groom  also  proved  that  he  observed  it  the  next  dayt  and 
mentioned  it  to  his  master  a  few  days  after.  A  veterinary 
surgeon,  named  Nice,  also  proved  that  he  saw  the  horse  on 
the  21st  of  May,  and  it  had  then  confirmed  bone  spavin; 
and  that,  in  his  opinion,  it  was  not  a  curable  disease, 
and  amounted  to  unsoundness. 

Mr.  Sewell,  of  the  Veterinary  College,  who  saw  the 
horse  in  the  month  of  June,  said,  that  at  that  dme  it  was  a 
confirmed  bone  spavin,  and  could  not  have  occurred  sub- 
sequent to  the  10th  of  May. 

Aieherley,  Serjt— The  plaintiff  entered  into  a  reference 
of  the  matter  to  two  veterinary  surgeons,  and  they  signed 
a  paper  ccmtaining  the  decision,  and  the  plaintiff  is  bound 
by  it. 

TiHDAL,  C.  J.— You  cannot  pve  th^  paper  in  evi- 
dence. Under  this  plea  nothing  is  pvt  in  issu^  but  the 
fact. 

BompaSf  Serjt— It  was  pleaded,  and  demurred  to,  and 
the  plea  withdrawn. 

TiNDAL,  C.  J. — We  need  not  go  into  that ;  you  oiay 
give  it  in  evidence  as  proof  of  a  fact. 

Aicherley^  Seijt— I  use  it  to  shew,  as  against  the  plain* 
tiff,  that  the  horse,  on  the  7tb  of  June,  was  not  lame^  and 
was  not  unsound.  A  man  does  not  warrant  that  a  horse 
wiD  be  always  sound,  notwithstanding  any  treatment  it 
may  meet  with— only  that  it  is  sound.     A  man  does  not 
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warraat  for  the  futiaef  because  he  cannot  teU  what  the        1835. 
future  inay  bring  forth. 

For  the  defendant  severid  witnesses  were  called ;  and» 
amoag  diem,  Mr.  Child,  the  yeterinary  surgeoiH  who 
stated  thai  he  saw  the  horse  in  the  month  of  June;  that 
he  thought  it  had  a  deposit  of  bony  matter  in  the  interior 
of  the  hock,  which  depreciated  the  value  of  the  horse; 
but,  as  it  did  not  interfere  with  the  flexipn  of  the  hock, 
did  not,  in  lua  opinion,  constitute  uasoundness.  He  stated 
fortber,  that  he  was  applied  to  to  arbitrate  between  the 
parties,  conjointly  with  Mr.  Nice,  and  they  together  drew 
np  the  paper  referred  to  by  the  defendant's  counsel  (a). 
On  hb  cross-examination,  he  ssid  that  it  was  what  is  called 
aboey  spavia^  though  the  term  was  very  indefinite;  that 
the  deposit  generaUy,  but  not  invariably,  decreases ;  and, 
io  the  incipient  stages,  it  requires  skiU,  and  is  ofken  diffi« 
cult  to  determine ;  that  there  aiight  be  a  depout  to  a  con- 
adenble  extent  without  producing  lameness.  On  his 
le-examination,  he  said  that  in  young  horses  nature  throws 
out  bony  matter  similar  to  the  knots  on  a  tree;  and  that, 
if  the  horse  ia  question  had  been  on  the  lOlh  of  May  in 
10  indpient  state  of  inflawaaation,  he  would  most  deci* 
dedly  have  shewn  it  in  his  action.  He  added,  that  he  had 
known  horses  rejected  for  bone  spavin  as  unsound,  which 

(a)  h  was  as  follows:  "7tb  guarantee  of  souodaefis  lo  the 
Jane,  1834.— As  there  appears  a  bock  be  given  by  Mr.  Denton  to 
<SipoatioB  on  the  part  of  Mr.  Mr.  Watson  for  six  months;  and, 
WttioDy  of  Glapham,  and  Mr.  if  the  spanns  puoduee  lameness 
I)enton,ofWlutechapel»aaucably  within  that  time,  that  the  horse 
to  vnuge  the  difference  relati?e  be  returned,  and  the  purchase- 
to  the  purchase  uf  a  brown  geld-  money  repaid,  deducting  so  much 
'^f  oow  standing  at  Sez*8  sta^  for  the  hire  of  the  hone  from  the 
Ue^  we,  the  ondevaigned,  leeom-*  time  of  purchase  to  the  period 
laend  that,  as  there  does  not  ap-  when  the  horse  is  returned,  as  is 
pcir  at  present  any  lameness  in  usually  pud  for  job  horses, 
tlie  hock,  from  the  deposit  of  bony  Jam bs  Child,  Hackney, 
aatter  (the  existence  of  which  Josh.  Nios." 
»e   natually    acknowledge),    a 


Watsow 
Denton. 
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had  not  become  lame,  and  had  one  himself  which  was  so 
rejected  three  years  ago,  and  had  not  become  lame. 

Three  witnesses,  who  had  driyen  the  horse,  denied  the 
existence  of  any  unsoundness. 

Another  witness,  a  farrier,  said,  '*  I  do  not  think  bone 
spavin  is  an  unsoundness  myself,  without  lameness;  but 
bone  spavin  is  in  our  profession  a  known  unsoundness, 
whether  it  produces  lameness  or  not.**  In  answer  to  a 
question  from  the  jury,  he  said,  *'  I  would  not  give  as 
much  for  a  horse  with  a  spavin  as  for  one  without*** 

Botnpas,  Serjt.,  for  the  plaintiff,  referred  to  the  case  of 
TAe  Horse  Sampson  (a). 

TiNDAL,  C.  J. — ^I  shall  not  decide  upon  that  case  here, 
if  it  is  not  precisely  in  point.  I  shaU  leave  it  to  the  jury 
to  say  whether,  in  the  general  understanding  of  those  who 
enter  into  these  contracts,  bone  spavin  is  unsoundness^  if 
it  does  not  produce  lameness,  and,  if  it  is,  did  it  exist  on 
the  10th  of  May? 

Bompas,  Serjt — Bone  spavin  in  all  probability  will 
produce  lameness  soon;  it  diminishes  the  value  of  the 
horse,  and  prevents  his  doing  so  much  work;  yet  it  is  con- 
tended that,  if  the  lameness  does  not  appear  at  the  time 
of  the  warranty,  the  horse  is  not  unsound.  That  would 
open  a  door  to  all  sorts  of  tricks,  and  that  is  not  the  state 
of  the  law.  The  case  of  The  Horse  Sampson  is  precisely 
all  fours  with  the  present,  as  there  the  horse  was  not  lame 
at  the  time,  but  afterwards  became  so.  It  was  very  pro- 
perly put  thus :  if  a  horse  has  the  disease  upon  him  which 
will  ultimately  produce  lameness,  it  is  an  unsoundness.  If 
he  has  a  disease  upon  bun  which  cannot  be  cured,  it  is  an 
unsoundness.  A  cough,  which  terminates  in  broken- 
windedness,  is  an  unsoundness.  The  recommendation  of 
Nice  and  Child  was  most  extraordinary,  that  the  phuntiflf 

(a)  Margetton  ▼.  Wright,  5  M.  &  P.  606. 
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ihoiild  take  a  warranty  for  six  months,  when  he  had  it 
absohitely. 

TiMJDAL,  C.  J. — It  might  have  been  an  advantage :  there 
woald  have  been  a  condition  that  the  plaintiff*  should 
hare  the  power  of  returning  the  horse,  which  he  has 
not  now. 

Bompas^  Seijt — I  submit  that  the  plaintiff  has  the  right 
to  return  it. 

TiNDAi«t  C.  J. — I  think  not — there  is  no  pretence  for 
it;  but  I  will  hear  you  upon  the  point. 

Bompas,  Serjt.  (after  some  observations  on  the  evi-< 
dencc^. — ^As  to  the  damages,  there  are  two  ways  which  the 
party  may  adopt  when  a  horse  turns  out  to  be  unsound, 
he  may  either  put  an  end  to  the  contract  ^- 

TiNDAL,  C.  J. — He  cannot  put  an  end  to  the  contract, 
unless  the  other  party  assents  to  it,  and  takes  the  horse 
back.  It  is  a  contract  that  must  be  rescinded  by  both 
parties. 

BampMf  Serjt.— The  defendant  cannot  set  up  the  con- 
tnu:t  when  he  has  not  performed  his  part,  any  more  than 
a  stranger  can.  I  understand  the  rule  to  be  this:  as  soon 
as  you  ascertain  the  unsoundness,  you  may  leave  the  horse 
for  the  seller,  and  recover  the  deposit,  or  you  may  sell 
him.  You  cannot  recover  keep  for  any  length  of  time 
you  please  to  keep  the  horse,  but  a  reasonable  time  is 
allowed  to  see  what  is  the  matter  with  it,  and  then  a  rea- 
sonable time  for  the  sale,  and  a  reasonable  sum  for  the 
keep  (a). 

TiNDAL,  C.  J.  (in  summing  up). — This  is  an  action  to 
recover  damages  for  the  breach  of  a  warranty  on  the  sale 

(a)  See  the  case  of  Ellis  v.  Chitmock,  pott. 
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1835.        of  a  hone.    The  wanranty  is  that  the  hcMrae  was  sound 
and  quiet  in  harness.     The  soundness  only  is  in  qyestioo 
here.    The  defendant  says^  in  answer,  that  the  horse  was 
not  unsound,  but  was  altogether  sound.    There  are  two 
questions  for  your  consideration:  one  is,  whether  a  bone 
8|>avin  in  the  hock  of  the  horse's  leg  was  or  was  not  an 
unsoundness  in  the  common  understanding  of  the  psrlies 
at  the  time»  although  not  attended  with  lameness ;  then, 
if  you  think  it  was  an  unsoundness,  when  did  the  unsound- 
ness commence.  If  it  was  not  in  the  horse  at  the  time  when 
the  warranty  was  given,  then  no  breach  of  the  warranty  has 
taken  place.  These  are  the  questions  which  you  will  have 
to  consider,  before  you  decide  whether  the  plaindflTis  en- 
titled to  your  verdict;  and,  if  the  plaintiff  is  entitled  to 
your  verdict,  then  you  will  say  what  are  the  damages  to 
which  he  is  justly  entitled  under  the  circumstances  of  the 
case.    With  respect  to  the  time  when  the  unsoundness 
existed,  the  recommendation  of  the  two  surgeons  is  ma- 
terial only  as  to  the  facts  they  state  in  it.    It  was  signed 
on  the  7th  of  June ;  and  this  is  the  most  important  part,  in 
which  they  say,  "  that,  as  there  does  not  appear  at  present 
any  lameness  in  the  hocks  from  the  deposit  of  bony  matter, 
(the  existence  of  which  we  mutually  acknowledge),  we 
recommend,  &c/'    This  shews  that,  as  early  as  the  7th  of 
June,  the  deposits  were  formed.    With  respect  to  the 
dami^s,  it  appears  to  me  that  it  must  be  treated  aa  an 
action  on  a  contract*    There  ia  no  condition^  that,  if  the 
horse  tums  out  unsound,  the  par^  shall  be  at  liberty 
to  return  it,  and  have  his  price  back.    If  the  plaintiff 
had  not  paid  for  the  horse,  the  defendant  could  no4  have 
recovered  the  horse  back,  but  must  have  brought  au  ac- 
tion for  the  price*    On  the  other  hand,  if  the  horse* 
dealer  does  not  perform  his  warranty,  it  does  not  follow 
that  the   man   who   has   bought  has  a  right  to  return 
it.    The  damages  will  be  such  as  you  consider  to  flow 
immediately  from  the  breach  of  the  contract,  and  that 
will  be  the  difference  between  the  price  and  the  value, 
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and  Ibe  expenses  to  a  oertain  time — to  the  time  when  1835. 
the  plaintiff  oflfered  to  send  the  horse  back,  and  it 
was  relused.  If  a  man  knows  that  the  other  party  will 
not  take  the  horse  back,  then  he  ought  to  take  his  own 
eoorse,  and  sell  the  horse.  You  will  therefore  give  aa 
damages  the  difference  between  the  price  paid  and  the 
Rsl  ralne  of  the  horse,  and  damages  for  the  expense 
which  the  plaintiff  was  put  to  by  the  defendant  selling 
him  that  which  was  of  no  use  to  him  for  a  certain  time, 
at  least  to  the  time  when  he  offered  the  horse  to  the  de« 

Verdict  for  the  plamtlff-^-Damages  40^ 

BampaSf  Serft.,  and  Channel^  for  the  plaintiff. 
Aiekerlejf,  Seijt.,  and  Siecr,  for  the  defendant. 
[Attoniie»**Ci0rlr  ^  Siraghi,  and  JB.  Imoci.] 


Slater  and  Another  v.  Lb  Fcuvbi.  Feb.  teth. 

X  ROVER  for  certain  cotton  and  other  goods.   Pleaa-^  A  tndemuui  of 

Not  guilty,  and  that  the  plaintiffs  were  not  entitled  to  the  toL^L"^ 

property  and  possession  of  the  goods.  |J?^^^  «^ 

Theplaintiffii  were  Manchester  warehousemeui  carry-  werekrectedCD 

log  on  business  in  Wood  Street,  Cheapside,  London,  and  mj,  bj  wt«^n 

the  defendant    was  a  warehouse-keeper  and  agent   at  Snfto  STSre 

Southampton.     On  the  7th  of  May,  l8S4f,  a  person  named  ^'^  *s«Dt 

■^  th«re.    The 

■gCDt,  in  pnr- 

Bciil  iMtnctloiii,  shipped  the  goods.  The  LoDdoa  trndesman  Sndfng  the!  the  pwchsser  was 
Mlfatf,  went  to  Soiuh«iiiptOB»  Mil  finding  the  goods  had  been  shipped,  told  the  agent's  derk 
that  he  was  come  to  stop  them.  Just  before  the  arrival  of  the  London  tradesman,  a  letter  had 
hecB  rteeivtd  fton  the  purchnser,  who  had  been  arrested  in  I*OBdoc^  desiring  the  agent  not  to  ship 
tifl  further  orders  any  of  the  goods  he  had  sent  from  London.  The  London  tradesman  and  the 
spates  derh  went  on  beard  the  ship  together,  and  all  the  goods  were  hmded  by  permission  fiom 
the  costom-hooae  on  the  application  of  the  agent's  clerk,  who  gatie  the  London  tradesman  a  letter 
ita&^  that  he  had  caused  them  to  be  re-landed  to  await  his  instructions.  The  agent  after  this 
leased  10  doUver  v^  the  goods  to  the  London  tradesman,  cUiflsing  to  hold  them  for  a  general 
bsisooe  doe  from  the  purchaser  to  him.  The  London  tradesman  brought  an  action  of  trover 
a9HHt  the  agent,  and  the  Jury  found  that  the  goods  wen  ia  foct  stopped  by  the  London  trades- 
■sn,  sad  gave  a  verdict  for  the  pkuntiff ;  and  the  Coort  of  Common  Pleas  held  that  under  the  dr- 
(ssBstsaccs  soch  verdict  was  right. 
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1835.        Le  Couteur,  carrying  on  business  in  Guernsey,  came  to 
London  and  was  introduced  to  the  plaintiffs  by  a  custo- 
mer of  theirs^  and  purchased  of  them  the  goods  in  ques- 
tion, and  also  bought  considerable  quantities  of  goods  of 
other  tradesmen.    The  goods  in  question  were  directed 
**  W.  J.  Le  CouteuTy  Guernsey,  by  waggon  to  Southampton, 
to  the  care  of  P.  Le  Feuvre*"    After  the  goods  had  been 
sent,  Mr.  Coates,  one  of  the  plaintiffs,  having  discovered 
that  Le  Couteur  was  in  a  state  of  insolvency,  went  down 
to  Southampton,  and  found  on  inquiry  of  the  defendant's 
clerk,  (the  defendant  himself  not  being  in  Southampton), 
that  the  goods  had  been  put  on  board  a  ship.   Mr*  Coates 
said  that  he  had  come  down  to  stop  the  goods,  and  went 
with  the  defendant  s  clerk  on  board  the  ship,  and  saw  the 
captain  and  some  of  the  men,  and  pointed  out  the  goods 
which  he  had  sold  to  Le  Couteur,  and  requested  that 
they  might  not  be  forwarded,  but  might  be  relanded,  and 
either  forwarded  to  London  or  allowed  to  remain  at  any 
house  in  Southampton,  and  he  would  pay  the  carriage. 
The  captain  said  it  should  be  done.     It  appeared  that 
the  clerk  whom  Mr.  Coates  saw  was  duly  authorised  to 
act  as  the  defendant's  clerk  at  the  custom-house,  and 
transact  any  business  for  him  there*    That  clerk  signed  a 
request  to  the  authorities  of  the  custom-house,  to  the  fol- 
lowing effect  :— '^  I  request  to  be  allowed  to  re-land  twelve 
packages  of  goods  shipped  by  me  on  the  ISth  instant, 
having  received  directions  from  the  owner  to  stop  the 
shipment  for  the  present.    For  Le  Feuvre,  Boutillier, 
'  15th  May/*    The  required  permission  was  given,  and  the 
goods  were  re-landed.    It  appeared  further,  that,  on  the 
1st  of  May,  Le  Couteur  called  at  the  defendant's  on  his 
way  to  London,  and  saw  his  clerk,  and  gave  him  verbal 
directions  to  keep  the  goods  he  was  going  to  purchase 
until  he  wrote.  Notwithstanding  this,  however,  the  goods 
were  shipped  on  the  14th  of  May,  in  pursuance  of  general 
instructions  given  by  letter  on  the  4ih  of  August,  1830, 
in  the  ftdlowing  terms:— <«  Please  to  take  charge  of  and 


HILARY  TERM,  6  WILL.  IV.— C.  P. 

forwmrd  all  goods  that  may  arrive  at  Southampton  foi* 
me,  whether  addressed  to  your  care  or  to  that  of  any 
other  agent.**  On  the  morning  of  the  1 5th  of  May,  a 
ktter  was  received  hy  the  post  about  eight  o'clock  from 
Le  Couteor,  which  the  defendant's  clerk  opened.  It  was 
as  fdlows: — ''  This  is  to  request  that  you  wiU  have  the 
goodness  not  to  ship  the  goods  I  sent  down  to  Southamp- 
ton tiUI  let  you  know  further  on  the  subject."  This  was 
about  an  hour  before  the  arrival  of  Mr.  Coates.  The 
defiendant's  clerk  swore  that  before  Mr.  Coates  came  he 
was  preparing  a  letter  to  the  collector  of  customs  for  per<» 
ms^on  to  re-land  the  goods,  and  that  he  did  not  act  by 
faiB  authority,  but  told  him  that  he  did  not  know  him  in 
the  business,  though  he  admitted  that  he  gave  Mn  Coates 
a  letter  to  give  to  the  defendant  in  the  following  fonn:— 
"Mr.  Coates,  of  the  firm  of  Slater  &  Coates,  Wood 
Street,  London,  arrived  here  this  morning  per  coach  to 
stop  the  goods  you  shipped  yesterday.  I  have  caused 
them  to  be  re-landed  to  await  their  instructions."  Ample 
evidence  was  given  of  the  insolvent  state  of  Le  Couteur's 
affairs  at  the  time  of  the  purchase,  though  it  was  stated 
that  his  estate  might  ultimately  produce  lOs.  in  the 
pound.  On  the  ^d  of  August  a  written  demand  was 
made  by  the  plaintifis  of  the  goods :  it  contained  an  ofles 
to  pay  any  charges  for  warehouse  room  and  other  inci- 
dental charges,  and  required  the  defendant  to  state  any 
hwftd  lien  he  might  have,  and  they  would  pay  it  A 
tender  was  also  made  of  1/.  6s.  for  any  charges  on  the 
particular  goods.  The  defendant  refused  to  give  up  the 
goods,  claiming  to  retain  them  for  a  general  balance  of 
\30L  for  agency  due  from  Le  Couteur  to  him.  It  ap* 
peared,  also,  that  Le  Couteur  was  arrested  on  the  10th 
of  Bfay,  18S4,  and  committed  an  act  of  bankruptcy  by 
lying  in  prison.  Le  Couteur  swore  that  he  wrote  to  stop 
the  goods  till  his  afiairs  could  be  arranged. 

Bmgkam,  for  the  defendant. — The  case  must  turn  on 
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lgd6.        the  two  questions  of  fraud  and  stoppage  in  transitu. 
Fhrstf  BB  to  fraud.'-To  aroid  a  contract,  tbe  circum- 
stances of  frfiad  nnist  be  such  as  that  the  party  commit- 
ting  it  would  be  indictable.    A  Imyei^s  being  in  embar- 
rassed  circumstances  is  not  enough.    This  is  a  case  be* 
tween  two  innocent  parties.    It  is  no  more  hard  on  the 
plaintiff  to  lose  his  goods  without  pay,  than  that  the  de- 
£sndant  should  be  deprived  of  his  lien  which  he  has  by  law. 
But  it  is  admitted  that  the  estate  will  pay  nearly  10«.  in 
the  pound.    Le  Couteur  is  not  a  swindler  or  a  felon«    He 
was  intaoduced  to  the  plaintiffs  by  one  of  their  own 
friends;  and  unless  he  b  one  or  the  othe««  ti^ere  is  no 
ground  for  avoiding  the  contract;  for  in  these  days  of 
competition^  sellers  do  not  make  sufficient  inquiry^  and 
almost  every  sale  would  be  avoided  if  tiie  embarrassed 
circumstances  of  the  buyer  were  enough.  Credit  given  in- 
cautiously does  not  amount  to  fraud  in  a  purchaser. 
Then,  as  to  stoppage  in  transitu,  I  submit  that  if,  before 
the  goods  reach  their  destination,  the  seller  can  stop  them; 
he  may;  but  if  they  arrive  at  the  place  of  destination 
fixed  between  the  buyer  and  the  seller,  or  if  the  buyer 
has  himself  or  by  his  agents  exercised  any  act  of  owner- 
ship over  the  goods,  there  is  an  end  of  the  stoppage  in 
transitu.    The  terminus  as  between  Le  Couteur  and  the 
plaintiffs  was  Southampton,  for  the  plaintiffs  could  not 
tell  whether,  when  they  got  to  Southamptcm,  they  were 
not  to  be  sold  there  or  sent  to  Havre  or  some  other  place. 
But  Le  Couteur  exercised  an  act  of  ownership  in  stop* 
jnng  the  goods  on  the  way  by  means  of  his  letter  to  the 
defendant  received  on  the  morning  of  tiie  15th,  and  also 
by  the  verbal  directions  given  by  him  on  passing  through 
Southampton  previous  to  the  purchase.     The  cases  in 
point  on  this  part  are  Dixon  y.  Baldwin{a),  FosUr  v. 
Frampton   (6),    Attan    v.  Oripper  (c),    and    Noble   v. 

(a)  5  East,  176.  (6)  9  D.  &  R.  108;  and  aote,  Vol  2, 469. 

(c>  2  Cr.  &  JeiT.  218. 
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Adams  (ay    But,  m  addition  to  all  this,  Le  Couteur  has        1835. 
comiiiitted  an  act  of  bankruptcy;  and  as  the  defendant 
may  be  Gable  to  one  of  two  parties,  he  cannot  be  liable 
widioat  proof  of  the  tender  of  a  bond  of  indemnity « 

TmoAi.,  C.  J. — ^It  does  not  appear  that  you  ever  re- 
quired a  bond  of  indemnity.  The  defendant  says,  either 
at  the  time  of  the  demand  or  some  other,  that  he  claims 
to  hold  on  his  own  hen.  But  the  letter  which  was  written 
may  Inring  another  point  before  the  jury.  The  quesdon 
w3l  be,  whether  upon  diat  the  contract  was  not  rescinded 
by  mutual  consent. 

BiKgham. — ^That  should  be  before  the  act  of  owner- 
ship exercised  by  the  defendant  by  Le  Couteur*s  autho- 
rity. The  letter  is  only  to  hold  the  goods  till  further 
orders. 

WUde,  Serjt,  for  the  pliuntiffs.— The  letter  of  the  de- 
fendant's derk,  and  the  other  circumstances,  amount  to 
evidence  of  an  undertaking  to  hold  subject  to  the  plain- 
tifi*  orders.  At  the  time  BoutQlier  wrote  ike  letter, 
diere  was  no  object  in  writing  other  than  the  truth,  and 
it  is  a  contradiction  of  the  evidence  he  gives  now  when 
there  is  an  interest  in  misrepresenting.  But  there  is  no 
doubt  of  the  other  parts  of  the  case.  As  to  the  stoppage 
m  transitu,  "  act  of  ownership"  is  an  equivocal  expression. 
The  question  is,  whether  the  goods,  when  they  are 
stopped,  are  in  course  of  delivery.  Whether  the  impetus 
B  given  to  them  at  the  time,  and  no  new  impetus  to  be 
given  at  another  place.  As  to  the  fraud,  when  Le  Cou- 
teur bought  the  goods  he  knew  that  he  could  not  pay  for 
tbem.  I  admit  that  being  in  embarrassed  circumstances 
18  not  enough,  but  such  a  state  of  ciroumstances  as  Le 
G>ateur's  is  enough  to  avoid  a  contract.    Did  he  not  go 

(fl)  7  Taun.  69. 


Lb  Fbotee. 
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into  the  plaintiff's  shop  knowing  that  be  should  never  be 
able  to  pay  for  them?  and  if  he  did»  it  is  gross  jfiraud. 
9.  That  which  is  relied  on  as  an  act  of  ownership  was  in  aid. 

of  the  stoppage  in  transitu,  and  in  affirmance  of  the  cre- 
ditor's right  As  to  the  innocence  of  the  defendant,  when 
he  had  shipped  the  goods^  he  had  no  lien  on  them»  he  had 
not  given  credit  to  them  at  all,  nor  done  five  shillings*  worth 
of  work  on  the  credit  of  them. 

TfNDAL^  C.  J.,  (to  the  jury). — It  seems  to  me  that  the 
only  point  which  it  is  material  for  you  to  consider  is  this» 
whether  these  goods  were  actually  stopped  by  Mr.  Coates 
while  they  were  in  progress  to  their  place  of  destination, 
or  whether  they  were  stopped  by  Boutillier  under  the  au- 
thority of  Le  Couteur.  If  the  former  was  the  fact,  there, 
will  be  an  end  of  the  case.  It  will  depend  upon  the  con- 
struction you  put  upon  the  letter  given  by  Boutillier  to 
the  plaintiff  Coates.  It  seems  that  the  post  comes  in  at 
Southampton  at.  eight  o*clock,  and  possibly  the  letter  of 
Le  Couteur. — [The  jury  here  interposed,  when  his  Lord- 
ship said] — The  question  of  fact  which  I  shall  leave  to 
you  is,  whether  this  was  substantially  and  really  a  stop- 
page by  Mr.  Coates  on  his  own  account,  or  by  Boutillier 
on  account  of  Le  Couteur?  If  you  think  it  was  really 
and  substantially  a  stoppage  by  Coates  on  his  own  ac- 
count, you  will  find  your  verdict  for  the  plaintiffs;  if  not, 
you  will  find  for  the  defendant. 

Verdict  for  the  plamtiffs,  damages  6iL^  with 
leave  to  the  defendant's  counsel  to  mov^ 
the  Court  upon  any  point  of  law. 

WUde,  Seijt.»  and  B.  V.  Richards,  for  the  plaintiffs, 
Bingham^  for  the  defendant. 

[Attomiea— TTAitefocA,  aod .] 
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In  the  ensuing  term  a  rule  nisi  for. a  nonsuit  was  ob-         1835. 
tained,  which,  after  argument,  was  discharged  (a). 

(«)  In  the  case  of  Nkholh  v.  act  of  the  plaintiff  in  the  former 

L£  Fernrn^  which  was  tried  on  action,  Mr.  Coatu,  in  directing 

the  following  day,  and  in  which,  the  stoppage  of  these  goods  as 

alter  verdict  for  the  plaintiff,  a  well  as  his  own,  though  he  was  a 

fvlcto  set  it  aside  was  obtained,  stranger  to  and  had  no  authority 

the  Court  held,  as  in  the  abo?e  from  their  owner,  was  sufficient. 

CMC,  that  the  transitus  was  not  See  2  Bing.  New  R.  p.  81 ;  2 

at  an  end  when  the  goods  were  Scott,  164,  S.  C. 
ship;  and,  also,  that  the 


Stevens  «.  Ufford  and  Another.  f^^.  iS^A. 

Assumpsit.— The /rW  count    of  the    declaration  ToadecUn. 
stated,  that,  on  the  3rd  of  July,  1834,  in  consideration  ^rfor  nTIS- 
that  the  plaintiff,  at  the  request  of  the  defendants,  would  ^™"f  J^^. 
complete  for  them  a  certain  copper,  that  is  to  say,  a  ceive  and  pay 

11  1   /•  fo'  >^  copper 

twenty  barrel  open  copper,  at  and  for  a  certam  rate  or  made  to  order 
price, to  wit,at  the  rateorprice  of  l«.3|rf.per  pound  weight,  J^JJ^pTOMd 
they  the  said  defendants  undertook  and  faithfully  pro-  weight,  the  de- 

fendants  plead- 

mised  the  said  plaintiff  to  accept,  receive,  and  pay  for  the  ed,  inter  aHa^ 
said  copper  at  the  rate  or  price  aforesaid ;  and  that  the  jnto^ourt  of 
pbintiff,  confiding  in  the  said  promise  and  undertaking,  J^j-'  Sntiffiiad 
did  afterwards,  to  wit,  on  the  Snd  day  of  August  in  the  not  suitained 
year  aforesaid,  complete  the  said  copper  for  the  said  de-  greater  amount: 
fendants;  and  although  they  were  often  requested  by  the  JJTe^'^Lid'not, 
said  plaintiff  to  accept,  receive,  and  pay  for  the  said  cop-  ""^*'  '*»'•  P'**' 

\  ,      '^  ^   ''  ^     give  in  evideDce 

per,  then  amounting  to  a  large  sum  of  money,  to  wit,  the  that  they  had 
8om  of  1£0/.,  being  at  the  rate  and  price  aforesaid,  yet  ^e  order  when 
they  not  regardbg  their  said  promise  &c.,  did  not  nor  J'hXor'k  had 
would,  when  they  were  so  requested,  or  at  any  time  after-  been  done. 
wards,  accept,  receive,  or  pay  for  the  said  copper,  but 
wholly  refused  and  neglected,  and  declined  so  to  do,  and 
tbe  said  copper  was  still  wholly  unaccepted  and  unpaid 
ioT\  by  means  of  which  said  several  premises  the  said 
plaiDtiff*  had  not  only  lost  and  been  deprived  of  divers 
VOL.  VII.  H  N,  P. 
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1835.  gains  and  profits,  but  had  also  been  put  to  great  trouble, 
charges,  and  expenses  in  completing  and  keeping  the  said 
copper,  and  the  same  had  been  and  still  was  greatly  in- 
cumbering his  premises,  and  the  said  plaintiff  had  thereby 
been  put  to  great  inconvenience  and  trouble  in  carrying  on 
his  business  of  a  coppersmith. 

There  were  also  counts  for  work  and  labour  and  ma- 
terials, goods  sold  and  delivered,  and  money  paid  &c. :  to 
the  plaintiff's  damage  of  200Z. 

The  defendants  pleaded  to  the  first  count  of  the  de- 
claration, that  the  plaintiff  ought  not  further  to  maintain 
his  action  thereof  against  them,  because  they  brought 
into  Court  the  sum  of  15/.  ready  to  be  paid  to  him;  and 
that  he  had  not  sustained  damages  to  a  greater  amount 
than  the  said  sum  in  respect  of  the  cause  of  action  in  that 
count  mentioned. 

To  the  second  and  other  counts,  the  defendants  plead- 
ed a  similar  plea  of  payment  into  Court  of  the  sum  of 
40/.,  with  an  averment  that  the  plaintiff  had  not  sustained 
damages  to  a  greater  amount  than  that  sum.  There  was 
also  a  plea  of  set-off. 

Aicherley^  Serjt.,  for  the  defendants,  asked  one  of  the 
plaintiff's  witnesses,  on  cross-examination,  whether  the 
defendants  had  not  countermanded  the  order? 

BompaSy  Serjt.,  for  the  plaintiff*,  objected. 

TiNDAL,  C.  J.,  was  of  opinion  that  it  was  not  evidence 
under  the  state  of  the  pleadings. 

Aicierlejff  Serjt,  submitted  that  it  was  evidence  as  to 
the  measure  of  the  damage  which  the  plaintiff  had  sus- 
tained. 

TiMDAL,  C.  J. — The  plaintiff  will  have  sustained  the 
same  damage  by  making  the  copper  in  consequence  of 
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your  order.   He  would  have  so  much  useless  copper  upon 
his  hands. 

Ateierlejfy  Seijt. — Does  your  Lordship  think  he  bad  a 
right  to  go  on  to  make  the  copper  notwithstanding  the 
countMinand?  Suppose  we  had  countermanded  the  order 
five  minutes  after  it  was  given? 

TiNDAL,'C.  J. — I  do  not  say  that  your  having  counter- 
manded would  not  be  a  very  good  answer ;  but  you  have 
not  pleaded  it.  If  you  had,  we  should  have  come  here  to 
try  duit  question.  But  you  do  not  deny  that  the  plaintiff 
made  the  copper;  you  merely  say  that  he  has  only  sus- 
tained damage  to  the  amount  of  15/. 

Verdict  for  the  plaintiff. 

Bampas,  Serjt.,  and  Comyn,  for  the  plaintiff. 
Atcherley,  Seijt.,  and  Knowles,  for  the  defendants. 
[Attomies— O.  Goddard,  and  Olderthaw  ^  Co,'} 


SCHULTZ  V.  ASTLBY.  r.  ^   «^  ^ 

Feb.  20th, 

Assumpsit  on  three  WUs  of  exchange  by  indorsee  Where  a  party 

igainst  acceptor.   The  question  was,  whether  the  plaintiff  ^"^"^J"  >» 

was  a  handfid^  bolder  for  value.  ent  from  that 

The  drawings  and  indorsement  of  one  bill  were  in  the  Teraiiy  uiSi" 

name  of  Thomas  Wilson  Richardson.     The  witness  who  not^ITeJi^sw^^ 

vu  called  to  prove  the  handwritinir  bad  some  difBcultv  taction  against 

o  ^    ^g  acceptor  to 

m  iwearing  to  the  indorsement,  and  he  said  that  the  per-  shevr  that  such 
wn  whose  writing  he  came  to  prove  generally  signed  his  IhiTbiirat  ule 
nanc    "Thomas    Richardson,"    though    he    sometimes  ^"^^j '""*'" 
agncd  it "  Thomas  Wilson;"  but  at  the  time  of  drawing 
^  bill,  he  believed  he  signed  Thomas  only. 

h2 
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1835.  When  the  bill  was  al)out  to  be  read, 

cHULTz  Folleit^  S.  G.,  objected. — ^There  is  no  evidence  that 

AsTLEY.       there  is  any  such  person  as  Thomas  Wilson  in  existence: 
it  is  a  forgery. 

TiNDAL,  C.  J. —  Constat  de  identitate — ^there  is  the  de- 
fendant's acceptance,  which  authenticates  the  drawing. 

FoUett,  S.  6.— The  plaintiff  should  at  least  shew  that 
the  fact  was  so,  and  that  the  bill  was  accepted  by  the  de- 
fendant with  the  name  Thomas  Wilson  upon  it* 

TiNDAL,  C.  J. — The  bill  shews  that  at  that  time  he 
called  himself  "  Thomas  Wilson."  It  is  not  a  forgery. 
It  is  the  act  of  a  person  in  existence.  I  see  no  difficulty 
in  it. 

The  bill  was  read,  the  case  proceeded,  and,  eventually, 
there  was  a 

Verdict  for  the  plaintiff  on  two  of  the  bills. 

Wilde 9  and  Spankie,  Serjts.,  and  J.  Greenwood,  for 
the  plaintiff. 

Folleit,  S.  G.,  Talfourd,  Serjt.,  and  S.  Martin,  for  the 
defendant. 

[Attomies — Otioenon  Sf  Co,,  and  Stable.'] 


'  In  the  ensuing  term  an  application  was  made  for  a  new 
trial,  on  grounds  not  at  all  affecting  the  point  above  de- 
cided. 
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Barker  r.  Malcolm.  Feb.  24th. 

Assumpsit  on  a  bin  of  exchange  by  the  indorsee  Assumpsit  on  a 

against  the  acceptor.     Plea — That  the  bill  had  been  al-  ^y  indorwe*"^ 

tered  after  acceptance^  without  the  consent  of  the  defen-  "«*J°*^  *^ 

dant,  by  chansins  two  into  five  months.  only  plea  was, 

■^  ®     ®  that  the  bill 

had  been  altered 

7flrfrfy,,Serjt.,  for  the  defendant,  claimed  the  right  to  l^^l,^^]^^ 

begin,  as  the  affirmative  of  the  issue  was  upon  him.  <^*^  **»«  defen- 

dant's counsel 
had  the  right 

Bompas,  Serjt ,  for  the  plaintiff,  contended  that  he  was  Jha^^^S^^'n^JJg 
entitled  to  becrin.as  the  bill  must  be  put  in  by  the  plaintiff  calling  for  the 

*^  '^  -f  f^  '   bill  the  plain- 

(ifTs  counsel 

TiNDAL,  C.  J-,  was  of  opinion,  that  the  defendant  was  Suce  u^?t'^ut 
to  be^n.  no^«e. 

Taddff,  Serjt,  then  stated  the  facts  of  the  case,  and 
called  for  the  bilL 


Bompas,  Serjt.,  objected  to  produce  it,  saying  that  no 
notice  to  produce  had  been  given. 

TiNOAL,  C.  J. — It  is  like  a  case  in  trover. 

Am»/mi#,  Serjt. — There  is  this  difference  ;  trover  is^br 
the  bill  itself,  and  this  action  is  only  upon  it. 

TiMDAL,  C.  J. — It  is  only  a  question  who  is  to  have  the 
reply.  Primd  facte  it  stands,  that  the  bill  is  as  described 
in  the  declaration.  It  need  not  be  proiiuced  at  all.  I 
think,  virtually,  you  have  nothing  to  prove.  I  think  the 
bill  is  Tirtually  in  Court,  and  I  think  it  is  right  that  you 
should  produce  it. 

Channell  stated  that  a  similar  decision  had  been  given 
in  a  case  in  the  King's  Bench  at  Westminster. 
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The  bill  was  then  produced  by  Bompg^f  Seijt. 

The  brother  of  George  Diack,  the  drawer  of  the  bill, 
was  called  as  a  witness,  and  stated  that  the  defendant 
was  in  the  habit  of  accepting  bills  for  his  brother's  accom* 
modation.  That  the  bill  in  question  was  accepted  by  the 
defendant  at  two  months  ;  it  was  drawn  on  the  llth  of 
April;  and  that  about  the  6th  of  May,  because  the  drawer 
was  afraid  he  should  not  be  able  to  meet  it,  he,  the 
witness,  altered  it,  by  his  brother's  desire,  and  without  the 
defendant's  authority,  from  two  to  five  months.  The 
witness  said  that  he  did  not  communicate  to  the  defendant 
what  he  had  done,  and  that  he  had  paid  the  bill  to  a 
Mr.  Welsh,  ii^  Regent  Street,  but  would  not  swear  that 
he  did  so  before  the  month  of  June.  He  admitted  that 
the  defendant  had  bailed  his  brother  since,  and  that  bis 
brother  was  then  present  in  Court. 

Bompas,  Serjt.,  for  the  plaintiff. — There  is  no  doubt 
that  the  defendant  authorized  the  alteration.  The  wit- 
ness says  he  did  not  communicate  the  alteration  to  the 
defendant,  but  he  was  only  his  brother's  servant,  and  his 
brother  might  have  done  so,  and  he  is  in  Court,  and  not 
called.  The  bill  being  an  accommodation  bill,  if  it  was 
altered  with  the  assent  of  the  acceptor  any  time  before  it 
got  into  circulation,  it  will  do.  The  witness  will  not  swear 
that  the  bill  was  indorsed  to  Welsh  before  the  month  of 
June.  The  stamp  is  good  for  five  months,  and  is  too 
large  for  two  months. 

TiNDAL,  C.  J.— Supposing  the  bill  was  altered  from 
two  to  five  months,  yet  it  does  not  appear  to  have  been 
negotiated  till  the  end  of  May.  The  important  part  is, 
whether  the  alteration  was  made  without  the  knowledge 
and  consent  of  the  defendant.  It  seems  that  he  was  a 
friend  of  the  drawer,  and  that  his  friendship  continued  to 
a  later  time  than  the  bill.     The  alteration  would  not  only 
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benefit  the  drawer,  but  also  the  defendant  as  acceptort 
Another  circumstance  is,  that  the  stamp  itself  is  a  stamp 
required  for  a  bill  of  Ayc  months,  and  not  a  bQl  of  two. 
It  seems  that  both  the  drawer  and  his  brother  the  witness 
sair  the  defendant  in  May,  and  went  to  dine  with  him; 
and  the  witness  will  not  swear  that  they  did  not  see  the 
defendant  six  times  in  the  course  of  that  month.  The 
drawer,  it  seems,  b  in  Court,  and  is  not  called ;  and  you 
will  ask  yourselves  whether  you  are  satisfied  with  the 
stopping  up  one  aperture  of  communication,  without 
ahewiBg  that  the  information  was  not  transmitted  through 
the  other. 

Verdict  for  the  plaintiff,  with  execution  in  a  fortnight. 

BawipaSf  Serjt.,  and  Melhr,  for  the  plaintiff. 
Taddy,  Serjt.,  and  Channell,  for  the  defendant. 


Fruhling  and  Another  v.  Schroder  and  Another.  p^i,^  ^Zrd, 

Assumpsit  for  money  had  and  received  by  the  de-  xhe  London 

fendant  to  the  use  of  the  plaintiff,  and  on  an  account  con^«pondent8 

*^  of  a  house  at 


Stated.     Plea — Non-assumpsit.  Rio,  having 

The  action  was  brought  to  recover  a  sum  of  300/.,  acceptance"' 


ac- 


bdng  the  balance  of  the  proceeds  of  110  bags  of  coffee,  ^J^'^h^^t  jj.* 
vhichhad  belonged  to  the  firm  of  Joppert  &  Co.,  at  Rio,  rectJon  had  been 
of  which  firm  the  plaintiffs  were  the  correspondents  in   Uambuigh 


cor- 


London,  and  the  defendants  the  correspondents  at  Ham-  [he^loTouM 
barffh.  *o  '<*™'t  ^ 

^  thent  the  pro- 

On  the  28th  of  June,  1832,  Joppert  &  Co.  wrote  to  the  ceeds  of  cer- 
tain cargoes, 
wrote  to  the 
hoate  at  Hamburgh  to  inquire  the  probable  amount.     The  Hamburgh  house  in  reply,  wrote  that 
dktj  had  been  directed  to  remit  the  proceeds  of  110  bags  of  coffee,  which  were  not  then  disposed 
of:— Held,  that  this  letter  was  sufficient  evidence  in  an  action  for  money  had  aiid  received,  of  an 
aCTccaeiU  oa  the  part  of  the  house  at  Hamburgh  to  remit  such  proceeds. 
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1835/  defendants,  directing  them  to  transmit  the  proceeds  of 
the  sale  of  80  bags  of  coffee^  shipped  by  the  Coutance, 
as  Well  as  their  one-third  of  the  sugars  shipped  by  the 
Galatea,  to  the  plaintiffs  in  London.  And  on  the  9th  of 
July,  1S32,  they  gave  similar  directions  with  respect  to 
SO  bags  of  coffee  shipped  by  the  Fortuna.  On  the  9th  of 
August,  183S,  Joppert  &  Co.  wrote  to  the  plaintiffs  in 
London,  informing  them  of  the  remittances  which  they 
had  directed  to  be  made  from  the  defendants  at  Ham- 
burgh, and  afterwards  inclosed  two  bills  of  exchange  for 
acceptance,  one  for  184/.  and  10  francs,  which  was  pre- 
sented for  acceptance  on  the  28rd  of  October,  1832,  and 
another  for  250L  9s.  9(Ly  which  was  presented  on  the  30th 
of  the  same  month. 

The  plaintiffs  did  not  accept  these  bills  at  those  times, 
but,  on  the  6th  November,  1832,  wrote  to  the  defendants 
at  Hamburgh  to  the  following  effect: — ''Our  mutual 
friends,  &c.,  write  us  that  we  may  expect  some  remit- 
tances from  you  on  their  account ;  we  therefore  request 
that  you  will  inform  us  what  the  probable  amount  will 
be,"  &c.  On  the  23nd  of  the  same  month,  the  plaintiffs 
received  an  answer  from  the  defendant^^,  dated  the  16th, 
to  the  following  effect: — ''In  reply  to  your  esteemed 
favour  of  the  6th  instant,  we  have  the  pleasure  to  inform 
you,  that  we  have  been  directed  by  Messrs.  Joppert  & 
Co.,  to  remit  you  the  proceeds  of  their  consignment  of 
1 10  bags  of  fair  and  real  ordinary  coffee,  which  are  not 
yet  disposed  of.**  On  the  24th  of  November,  two  days 
afler  the  receipt  of  the  defendants'  letter,  the  plaintiffs 
accepted  the  two  bills  of  exchange,  and  paid  them  when 
they  became  due.  The  plaintiffs  heard  no  more  of  the 
coffee  till  they  received  a  letter  from  the  defendants, 
dated  the  24th  of  September,  1833,  informing  them  that 
by  order  and  on  account  of  Joppert  &  Co.,  they  had  the 
pleasure  of  inclosing  them  a  bill  for  S6/.  4ts.  Iflf.,  payable 
at  three  days'  sight.  The  plaintiff  accepted  bills  for  Jop- 
pert &  Co ,  both  before  and  after  the  bills  in  question. 


HILARY  TERM,  5  WILL.  IV.— C.  P.  105 

and  up  to  the  month  of  June,  1 838.    Joppert  &  Co.  stop-        1835. 
ped  payment  at  the  latter  end  of  that  year. 

WiUe,  Serjt,  for  the  plaintiflTs,  contended  that  the 
•cceptance  hy  the  defendants  of  the  consignment  to  them, 
and  the  letters  which  passed  between  the  parties,  amounted 
to  a  distinct  contract  and  agreement  between  them  that 
the  proceeds  of  the  110  bags  of  coffee  should  be  the  pro-^ 
perty  of  die  plaintiffs. 

Toddy,  Serjt,  for  the  defendants. — ^Tbe  question  is, 
which  of  two  innocent  parties  shall  suffer  from  the  failure 
of  Joppert  &  Co.,  and  both  parties  stand  upon  their 
rights.  When  the  plaintiffs  wrote  to  the  defendants  on* 
the  6th  of  NoYember,  they  did  not  state  any  thing  about 
the  bills  having  been  sent  for  acceptance,  and  their  re- 
fusal to  accept  them.  They  only  made  inquiry  as  to  the 
amount  of  the  proceeds.  It  is  a  question  of  law  for  his 
Lordship's  decision. 

TiNDAL,  C.J. — ^I  do  not  think  it  is  exclusively  a  ques- 
tion for  me.  I  want  to  know  what  was  the  meaning  of 
the  parties  at  the  time  they  wrote  the  letters  of  the  6th' 
and  16th  of  November. 

Toddy  t  Serjt. — It  is  only  a  question  of  law  on  the  con- 
struction of  written  instruments. 

Tin  DAL,  C.  J. — It  does  not  depend  on  the  two  letters 
only;  it  depends' also  on  what  was  passing  in  the  minds  of 
the  defendants  when  they  wrote  their  answer  to  the 
plaintiffs*  application. 

Toddy,  Serjt. — The  first  question  is,  whether  there  is 
any  undertaking  on  the  part  of  the  defendants  to  do  any 
thing  at  all.  I  submit  that  there  is  not.  The  letter 
written  by  them  only  contains  a  statement  of  fact.     But 


Fruhlinq 

9. 

Schroder. 
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1836.  if  it  does  amount  to  an  undertaking,  it  is  the  ground  o€ 
a  special  action  on  the  case,  for  it  is  an  undertaking  to 
remit;  and  if  any  damage  has  been  sustained  in  conse- 
quence of  their  negfecting  to  remit,  it  must  be  recovered 
in  a  special  action  on  the  case.  There  is  no  instance  in 
which  an  action  for  money  had  and  received  can  be  main- 
tained,  unless  the  money  to  be  realised  would,  at  all 
events,  belong  to  the  party  to  whom  it  b  to  be  remitted* 
In  the  case  of  Williams  v.  Everett  (a),  Lord  EUembaromgh 
asks,  ''If  the  money  had  been  lost,  who  would  be  the 
person  to  sufier?*' 

WiUe,  Serjt. — In  Williams  v.  Everett^  there  was  a 
repudiation  on  the  part  of  the  defendant. 

Taddy,  Serjt. — I  do  not  cite  it  for  the  &cts,  but  only 
for  the  general  principle  laid  down  by  Lord  EUenbarougk* 
He  says,  ''  Suppose  the  defendants  had  been  robbed  of 
the  cash  or  notes  in  which  the  bill  in  question  had  been 
paid,  or  they  had  been  burnt  or  lost  by  accident,  who 
would  have  borne  the  loss  thus  occasioned?  Surely  the 
remitter,  &c."  In  the  case  of  Yates  v.  Bell  (6),  the  Court 
decided,  that,  where  a  bill  of  exchange  payable  at  the 
house  of  A.  had  been  then  presented  for  payment  and 
dishonoured,  and  the  acceptor  afterwards  remitted  to  A. 
a  sum  of  money  for  the  purpose  of  enabling  him  to  pay 
the  dishonoured  bill  and  also  another  of  less  value,  and 
A.  in  answer  stated  the  fact  of  the  bill  having  been  dis- 
honoured, but  added  that  the  money  received  should  be 
carried  to  the  acceptor's  account,  and  did  afterwards 
pay  the  smaller  bill ;  that  the  holder  of  the  original  bill 
could  not  maintain  an  action  against  A.,  there  being  no 
privity  between  them.  I  contend,  first,  that  there  was  no 
undertaking  at  all ;  and,  secondly,  that,  if  there  was,  it  was 
not  to  hold  for  the  plaintiffs  at  all  events. 

Oi)  14  East,  582.  (h)  3  B.  &  Aid.  643. 
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TlNDAi.»  C.  J.^ — Where  would  be  the  differeaee  to  you, 
if  the  action  were  for  not  remitting,  instead  of  for  money 
had  and  received  ?  It  is  a  very  short  question,  whether,  in 
the  answer  of  the  16th  of  Novemberi  the  defeiidants  have 
80  expressed  themselves  as  to  give  the  plaintiffs  reason 
tobefieve  that  they  would  remit  the  money.  I  draw  some 
inference  from  your  last  letter,  in  which  you  remit  36/. 

Taddpf  Seijt. — ^That  was  writteb  in  consequence  of 
other  letters  which  had  passed  between  the  parties.  The 
words  in  the  letter  of  the  I6th  November,  we  have  been 
tSreded  to  remit,  must  mean,  in  the  understanding  of 
merchants,  subject  to  the  account  which  the  party  directed 
has  against  the  party  directing,  and  the  bills  drawn  upoh 
him  by  such  party.  Suppose  your  banker  says,  we  shall 
Teceive  certain  money,  it  means  subject  to  his  demand 
on  you. 

TiMDAL,  C.J.  (to  the  Jury.) — The  question  b,  what 
you,  as  merchants,  believe  to  be  the  meaning  of  the  letters 
between  the  parties.  The  material  letters  are  those  of 
the  6th  and  the  16tb  of  November.  When  Joppert  & 
Co.  sent  the  coffiae  to  the  defendants,  they  might  have 
dissented  from  the  direction  given,  and  said  we  will  not 
accept  the  consignment  on  such  terms.  But  no  such 
notification  was  made.  On  the  contrary,  there  is  a  com- 
manication  from  the  plaintiffs  to  the  defendants,  by  letter 
of  the  6th  November.  On  the  answer  to  that  letter 
mamly  depends  the  verdict  you  are  to  pronounce.  You 
are  to  ask  yourselves  what  any  person  receiving  such  an 
answer  to  such  a  request  would  consider  the  faur  meaning 
of  the  terms;  whether  he  would  be  justified  from  the 
letter  in  drawing  the  conclusion  of  an  assent  by  the  defen- 
dants to  the  arrangement.  According  to  your  under- 
standmg  of  the  meaning  of  the  parties  on  the  16tb  of 
November,  you  will  find  your  verdict  for  the  plaintiffs  or 
the  defendants. 

Verdict  for  the  plaintiffs. 


CASES  AT  NISI  PIUUS* 
Wilde,  Serjt,  and  W.  H.  fVatson,  for  the  plaintiffs. 
Taddy,  Serjt,  and  Mauley  for  the  defendants. 
[Attoniies — Drvce  ^  Sang  and  OUverstmS^Co.] 


Feb.^rd.  Adlard  and  Another  p.  Booth. 

Whcrea  printer  ASSUMPSIT  on  a  bill  of  exchange  by  the  drawer 

ployed  to^print  Ag&inst  the  acoeptor,  and  counta  for  work  and  labour. 

^j;:^"^;^^.^^  The  defendant  pleaded,  ^rsi,  that  he  did  not  accept  the 

prenion  is  to  bill ;  secondly,  that  the  work  and  labour  was  to  be  done 

nnmber  ofco.  in  respect  of  a  quantity  of  books,  and  that  they  were  not 

break  out^iind  all  delivered ;  Mtr<%,  that  the  credit  had  not  expired; 


'  ^«  and  fourildy,  a  set-offl     To  the  second  plea  the  plaintiflT 

the  whole  nam-  replied,  that  part  of  the  books  were  delivered,  and  the 

worked^off  ^  remainder  were  ready,  and  that  notice  was  given  to  the 

the  printer  CM-  defendant  to  fetch  them  away. 

not  recorer  any  *^ 

thing,  although  The  plaintiffs  were  printers,  and  printed  for  the  defen- 
tuaiiybeen  ~  d&nt  in  the  year  18S9,  a  work  called  "The  Analytic 
dettTered.  Dictionary,"   of  which   the  impression  was  to   be   7oO 

copies.  It  was  proved,  on  the  part  of  the  plaintiffs,  that 
on  the  morning  of  the  12th  of  August,  a  fire  broke  out  on 
their  premises,  and  that  previous  to  that  day,  the  defen- 
dant had  received  four  copies  in  boards  of  the  work  com- 
plete, which  he  himself  took  to  his  publisher ;  and  also 
that  he  had  306  copies  delivered  to  his  order  in  sheets, 
on  the  morning  of  the  fire,  which  were  all  right  and  com- 
plete, but  without  any  wrappers.  The  only  evidence  as 
to  whether  the  whole  number  had .  been  printed,  was  the 
evidence  of  a  journeyman,  who  said  that  he  himself 
worked  off  250  copies  previous  to  the  fire,  and  that  there 
were  two  other  men  working  at  them  also. 

Wilde,  Serjt,  for  the  defendant. — As  to  the  work  and 
labour,  the  question  will  be,  whether  the  printing  was  all 
done,  and  notice  given  to  the  defendant  to  fetch  away  the. 
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copies  before  the  fire.     An  order  of  this  sort  is  an  entire         1835. 
order ;  and  till  the  whole  is  completed^  the  party  is  not 
entitled  to  recover  for  any  part  (a),  hecause  the  benefit 
from  the  partial  deUvery  is  not  proportionable. 

Taffimrd^  Seijt,  for  the  plaintiffs. — ^After  the  work  is 
done,  the  subject-matter  remains  at  the  risk  of  the  pro- 
prietor. In  Mawman  ▼.  GilUti  (b),  a  question  arose  as 
to  a  custom  of  the  trade  under  similar  circumstances,  but 
die  parties  setting  it  up  failed  in  establishing  it,  and 
therefore  the  dealing  of  the  parties  in  the  present  case 
will  fall  under  the  general  law. 

TfNDAL,  C.J.  (to  the  Jury.) — As  to  the  work  and 
labour,  the  defendant  sets  up  in  answer  to  the  claim,  that 
there  was  an  agreement  between  him  and  the  plaintiffs, 
by  which  the  plaintiffs  contracted  to  print  a  work,  and 
were  not  to  be  paid  till  the  whole  was  delivered.  In 
answer  to  that  the  plaintiffs  say,  admitting  that  the  agree- 
ment was  so,  as  to  210  copies,  they  did  actually  deliver 
thein  to  the  defendant;  and  as  to  540,  they  say  they 
were  all  printed  and  completed,  and  ready  for  delivery, 
when  a  fire  broke  out  and  consumed  them.  The  ques- 
tion will  be,  whether  upon  the  evidence  you  are  satisfied 
that  aU  were  printed,  or  whether  the  fire  took  place  while 
the  preas  was  set,  and  before  the  whole  was  printed  off. 

Verdict  for  the  plaintiff  for  the  amount  of 
the  bill  of  exchange,  and  for  the  defen- 
dant as  to  the  other  part. of  the  demand. 


(a)    GUleit     V.     Mawman,    1  (6)  1  Taunt.  325.    That  case 

Tiimt  137-     '*  By  the  eastern  of  decides,  that  "  there  is  no  ^neral 

tnde,  a  printer  is  not  entitled  to  custom  of  trade  by  which  printers 

iteofer  for  printing  a  work,  until  are  bound  to  insure  for  the  book* 

the  whole  is  completed  and  deli-  sellers  the  paper  of  the  works 

Tered."  which  they  print/' 
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Tal/ourd,  Seijt.,  and  Peiersdofff,  for  the  plaintiffs. 
WildCf  Seijt,  for  the  defendant 


Feb.  2Btk.  PaSSENOER  P.  BrooKS. 

In  aMninpritoii  J-  HE  declaration  stated  in  substance  that  one  P.  P.  had 
ironfoTronri-  •8'^^  to  grant  to  the  plaintiff^  or  to  such  other  person 
deration  for  the  as  he  should  appoint,  a  lease  of  a  piece  of  ground,  with 

prouise  uiut 

be  specially  such  buildings  as  should  be  erected  thereon,  by  the 
^^  plaintiff  or  his  assigns;    and  upon   which  ground    two 

buildings  were  afterwards  erected  by  one  G.  Sutton,  to 
whose  order  it  had  been  agreed  between  the  plaintiff  and 
the  said  6.  S.,  that  such  lease  should  be  granted  upon  re- 
payment by  him,  the  said  6.  S.,  to  the  plaintiff,  of  divers 
sums,  amounting  to  3502.,  for  money  lent  and  materials 
supplied  by  the  plaintiff  to  him,  in  and  about  the  erection 
of  the  said  buildings.  The  declaration  then  went  on  to 
state,  that  the  said  G.  S.  had  sold  his  interest  in  the  said 
ground  and  buildings  to  the  defendant,  and  the  said  sum 
of  350/.  was  wholly  unpaid  and  satisfied,  of  all  which  the 
defendant  had  notice ;  and,  thereupon,  on  the  8th  of  May, 
1834,  in  consideration  that  the  plaintiff,  at  the  request  of 
the  defendant,  would  grant  or  cause  to  be  granted  to  him 
a  lease  of  the  said  ground  and  buildings,  he,  the  defen- 
dant, undertook  and  promised  the  plaintiff  to  deliver,  with 
the  consent  of  the  said  G.  S.,  to  the  order  of  the  plaintifi^ 
timber  and  deals,  then  being  part  of  certain  stock  thereto- 
fore purchased  by  the  said  G.  S.,  and  then  lying  at 
Belvidere  wharf,  to  the  value  of  350/.,  at  the  prices  men- 
tioned or  referred  to  in  a  certain  agreement  theretofore 
made  between  the  defendant  and  the  said  G.  S.  It  then 
averred  that  the  plaintiff  caused  the  said  P.  P.  to  grant 
the  said  lease  to  the  defendant ;  and  although  the  said 
G.  S.  consented  that  the  defendant  should  deliver  the 
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nid  timber  and  deals  to  the  plaintiff,  and  he  was  requested  1835. 
bjthe  plaintifTto  deliver  to  his  order^  yet  he  refused  so  to 
do,  whereby  the  plaintiff  was  deprived  of  the  profit  which 
would  have  arisen  from  the  delivery,  and  prevented  from 
obtaining  payment  of  the  350/.,  &c.  The  defendant  only 
pleaded  that  he  did  not  promise  in  manner  and  form  as 
ID  the  declaration  mentioned. 

The  agreement  was  proved^  and  put  in  and  read ;  and 
it  was  also  proved,  that  application  had  been  made  to  the 
defendant  for  part  of  the  timber,  and  his  reply  was,  that 
he  could  not  think  of  detivering  it,  for  he  was  indemnified 
by  the  assignees  of  Sutton,  who  had  become  bankrupt, 
and  was  desired  by  them  not  to  deliver  it. 

Talfaurdy  Seijt,  then  addressed  the  jury  for  the  de- 
Cendant,  and  stated,  that  in  reality  he  was  counsel  for  the 
asagnees  of  Sutton,  who  was  a  builder,  and  had  many 
transactions  with  the  plaintiff.  He  further  said,  that  he 
was  in  possession  of,  and  could  produce  in  evidence,  the 
original  agreement  between  the  plaintiff  and  Sutton,  which 
would  appear  to  be  without  any  condition,  and  that  would 
destroy  the  consideration  set  out  in  the  declaration. 

TiNDAL,  C.  J. — The  very  object  of  the  new  rules  was, 
that  such  a  defence  as  this  should  be  pleaded. 

Wilde^  Serjt. — If  it  had  been  pleaded,  we  should  have 
come  prepared  to  meet  it. 

Talfourd,  Serjt.,  then  submitted,  that  the  plaintiff  could 
only  recover  nominal  damages,  as  the  defendant  was  not 
to  pay  money,  but  to  deliver  timber  at  certain  prices  spe- 
cified in  an  agreement,  which  was  not  produced. 

TiNDALy  C.  J. — It  is  no  matter  about  that  agreement. 
You  are  to  deliver  timber  to  the  value  of  8501.  I  think 
you  cannot  get  on.    It  seems  to  me  you  have  no  answer 
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on  this  record.    If  you  have  any  relief  in  equity,  that  is 
another  matter.    I  cannot  deal  with  it  here. 

Verdict  for  the  plaindfi,  damages  SSOL 


Wildef  Seijt.,  and  Payne^  for  the  plaintiff 
T(dfourdg  Serjt,  for  the  defendant. 

[Attomieft— CroncA,  and  M.  Thomfmn:] 


In  the  ensuing  Easter  Term,  Talfourd,  Serjt,  moved 
for  a  new  trial,  and  contended,  that  in  law  the  considera- 
tion was  part  of  the  promise ;  and,  if  there  was  no  consi- 
deration, there  was  no  promise. 

The  Court  refused  a  rule  on  this  ground  (a),  but 
granted  it  on  affidavits.  This  rule  was  eventually  dis- 
charged, and  the  verdict  stood  for  the  whole  sum  reco- 
vered. 

(a)  See  1  Bing.  New  Rep.  537 ;  I  Scott,  560,  S.  C. 


Adjourned  Sittings  at  Wettmimter,  after  Easter  Term^ 

1835. 

BEFORE  LORD  CHIEF  JUSTICE  TINDAL. 


May  \Sth. 


Defries  p.  Davis,  Widow. 


Slander. — ^rhe  declaration,  which  consisted  of  only 
one  count,  stated,  that  the  defendant  spoke  of  the  plaintiff* 


loan  tction 
for  alaodcr, 
the  plaintiff 
may  give 

eTtdenoe  of  any  thing  that  the  defendant  afterwardf  said,  that  goes  to  shew  malice  In  the  de- 
fendant, pnnrided  that  it  cannot  be  the  subject  of  another  action;  therefore  the  plaintiff  may  give 
evidence  that  the  defendant  repeated  the  tame  words  at  a  subsequent  time,  or  spoke  on  the  sub- 
ject of  this  action,  but  cannot  go  into  evidence  of  other  words  subsequently  spoken,  if  those 
words  may  be  the  subject  of  another  action. 

On  the  trial  of  an  action  for  slander,  the  plaintiff  may  go  into  evidence  to  show  that  he  had 
recovered  In  a  previous  action  for  slander  against  th«  defendant's  son,  and  that  after  the  trial  of 
that  action,  he  sent  to  the  defendant's  attorney  to  compromise  the  present  action. 
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certain  words,  imputing  that  the  plaintiff  bad  stolen  a  1836. 

so?ereign.     Plea — Not  guilty. 

Ta^aurd,  Serjt.,  for  the  plaintiff,  proposed  to  call  wit- 
nesses to  prove  that  the  defendant  had  spoken  other 
words  of  the  plaintiff  subsequently  to  the  speaking  of  the 
words  which  were  the  subject  of  the  present  action. 

BampaSf  Serjt.,  for  the  defendant. — I  submit  that  this 
eridence  is  not  receivable.  These  words  may  be  the  sub- 
ject of  another  action,  and  therefore  ought  not  to  be  given 
in  evidence  in  this  cause.  I  believe  that  Lord  Abinger 
and  Mr.  Justice  Patteson  have  both  rejected  evidence  of 
this  kind. 

Ta^omrdf  Serjt. — ^I  apprehend  that  this  evidence  is 
admissible  to  prove  the  malicious  motives  of  the  defen- 
dant, and  to  shew  that  she  was  really  actuated  by  vindic- 
tive feeling  towards  the  plaintiff. 

TiNDAL,  C.  J. — You  may  shew  any  thing  that  is  evi- 
dence of  malice^  but  you  must  not  shew  any  thing  that 
would  be  the  subject  of  another  action.  It  has  been  a 
very  usual  course  of  late  to  restrict  the  evidence  in  that 
way;  and  there  is  good  sense  in  so  doing,  aa  the  jury 
oogfat  not  to  mix  up  the  words  in  question  with  other 
words,  in  considering  the  amount  of  damages.  I  will  re- 
oetTe  any  evidence  of  a  repetition  of  the  same  words;  so, 
if  you  have  any  other  words  which  shew  an  animus,  not 
by  separate  slander,  but  by  a  repetition  of  this  slander, 
or  by  other  words,  which  shew  the  same  train  of  thought, 
I  win  admit  the  evidence.  Any  thing  that  shews  a  conti- 
nuance of  rankling  malice  on  the  part  of  the  defendant 
>nay  be  received  (a). 

U)  The  cases  on  diia  subject  will  be  foand  referred  to  in  Rose,  on 
2Hd^p.316. 
▼OL.  vii.  I  N.  p. 


GASES  AT  NISI  PRIUS, 

Talfourdt  Serjt.— We  will  give  evidence  of  what  the 
defendant  said  about  this  action. 


TiNDAL,  C.  J. — Undoubtedly,  any  thing  that  she  has 
said  respecting  this  action  is  admissible. 

A  witness  was  called  to  prove  what  the  defendant  had 
said  respecting  this  action. 

It  appeared  that  there  had  been  an  action  for  slander 
brought  by  the  present  plaintiff  against  the  defendant's 
son,  and  that,  after  a  verdict  had  been  returned  for  the 
plaintiff,  Mr.  Serjt.  Wilde,  as  counsel  for  the  plaintiff, 
had  made  a  proposal  to  Mr.  Adolphus,  the  counsel  for  the 
then  defendant. 

Greaves,  for  the  plaintiff,  proposed  to  ask  the  clerk  of 
the  plaintiff's  attorney  the  following  question: — "Did 
you  hear  the  conversation  between  Mr.  Serjt.  Wilde  and 
Mr.  Adolphus  after  the  last  trial?** 

Bampas,  Serjt. — ^I  must  object  to  that  question. 

Taffimrd,  Serjt. — We  do  not  propose  to  aak  what  the 
conversation  was,  but  whetiier,  in  consequence  of  it,  the 
witness  went  to  the  attorney  of  the  present  defendant. 

Tin  DAL,  C.  J. — ^I  think  you  may  do  that. 

The  question  was  put,  and  the  witness  stated  that  he 
went  to  the  attorney  of  the  present  defendant,  and  made 
a  proposition. 

Oreaves. — "  What  was  that  proposition  ?** 

Bompat,  Seijt. — ^I  object  to  that.  It  was  a  proposal 
for  a  compromise,  and  is  therefore  not  admbsible. 

TiNDAL,  C.  J. — I  think  that  it  is  evidence  in  this  way-- 
it  tends  to  show  that  die  plaintiff  was  not  vexatiously 
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praeeenting  this  action,  but  was  willing  to  settle  the  mat- 
ter; and  it  therefore  goes  to  prevent  any  observation 
which  you  might  otherwise  make  to  the  jury  on  the  plain- 
tiff's perseveriiig  in  this  action  after  obtaining  a  verdict 
m  the  former  action. 

The  proposal  was  proved. 

Verdict  for  the  plaintiff. 

Tdfomrd^  Serjt.«  and  Greaves^  for  the  plaintiff. 
BampaSf  Serjt.,  for  the  defendant. 

[Attomiei— f.  mhkr,  sad  Birkett.^ 


AJ^omned  Sittings  at  Westminster  qfter  TVinity  Term, 
1835. 

BEFORE  MR.  JUSTICE  GASELBB. 


HooH  and  Another^  Assignees  of  1B*isher,  a  Bankrupt,  v.      Jwie  18M. 
Raphael^  Esq.,  and  Another. 

XROVER  against  the  defendants,  as  sheriff  of  Middle-  in  ta  action  of 
•ex,  for  goods.  Fleas — First,  not  guilty;  second,  that  the  ^rifl;*^tt^ 
plamtifis  were  not  possessed  of  or  entitled  to  the  goods;  ^.^^f^^t 
^Urd,  that  Fidier  was  not  duly  declared  a  bankrupt  » lot^  v^^ 

To  ooonect  the  defendants  as  sheriff  with  the  taking  of  be  given  of  iti 
the  goods,  the  officer  was  called,  who  stated  that  he  had  ^^Tc^^  * 
W a wanant,  wluch  was  lost.    It  also  appeared  that  a  "f^^***?  ^ 

,  '  '^'^  sheriff  with  the 

mk  is  kept  at  the  sheriff^s  office  in  which  an  entiy  is  officer,  although 

it  appear  that  a 
book  if  kept  at 
the  theriff*  a  of- 

^B  «lMh an  cntr^  it  miilc  of  all  warranti  graated  by  the  sherifl^  and  tlUs  book  ia  neither 

P^^eai  Mr  called  for  on  the  part  of  the  plaintift 
Uaa  acdoB  by  the  aarignea  of  a  bankrupt,  the  defendant,  if  he  means  to  dispate  the  peti- 

^^  oediioi's  debtf  act  of  bankruptcy,  &&,  must  give  the  notice  required  by  the  90th  aeetion 

«^  Bttkrapt  Act,  6  Geo.  4«  c  16,  and  a  plea  '<  that  F.  was  not  duly  dedared  a  bankrupt"  does 

*^  «pnii  as  ndi  noHce. 

I2 


Moon 

V. 

Raphael. 


CASES  AT  NISI  PRIUii, 

made  of  the  contents  of  every  warrant  that  is  granted  by 
the  sheriff  to  any  officer. 

R.  Alexander,  for  the  defendants. — Ought  not  the 
plaintiffs  to  prove  the  contents  of  the  lost  warrant  by 
calling  for  the  entry  in  the  book  at  the  sheriff's  office? 

Gaselee,  J. — As  the  original  warrant  is  lost,  parol 
evidence  of  its  contents  is  receivable. 

The  evidence  was  received  (a). 

It  was  proposed,  on  the  part  of  the  defendants,  to  dis- 
pute the  bankruptcy  of  Fisher. 

Talfourdf  Serjt.,  for  the  plaintiff. — There  has  been  no 
notice  given  under  the  90th  section  of  the  Bankrupt  Act, 
6  Geo.  4,  c.  I6,  of  the  defendants'  intention  to  dispute 
the  bankruptcy. 

B.  Alexander. — There  is  an  issue  joined  on  the  record 
whether  or  not  Fisher  became  bankrupt;  and  the  third 
plea  being  special,  it  is  a  notice  to  the  other  party  that 
the  bankruptcy  is  disputed. 

Gasblee,  J. — By  the  stat  6  Geo.  4,  c.  16,  s.  90,  a 
party,  if  he  intends  to  dispute  a  bankruptcy,  must  give 
notice  specifying  that  he  intends  to  dispute  the  petitioning 
creditor's  debt,  the  trading,  and  the  act  of  bankruptcy,  or 
some  and  which  of  them.  I  think  that  the  party  is 
equally  bound  to  do  that  whatever  may  be  the  form  of 

the  issues  joined  on  the  record. 

I 
I 

Verdict  for  the  plaintiffs.       i 


(a)  See  the  cases  of  Rex  v.      ▼.  Woodman,  Id.  p.  206;  and  Doe 
Furiey,  ante,  Vol.  6,  p.  81 ;  Brown      d.  Cojfle  v.  Cole,  Id.  p.  359. 
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Tal/owrd,  Serjt.,  and  E.  V.  WilUams,  for  the  plaintiflFk.         1836. 
JR.  Alexander^  and  Butt^  for  the  defendants.  Moun 

V. 

[Attomia— J.  Moon,  and  SmUh  Sf  R.]  Raphael. 


In  the  ensuing  term^  JR.  Alexander  applied  for  a  new 
trial,  or  a  nonsuit,  which  were  refused ;  but  the  Court 
granted  a  rule  to  reduce  the  damages,  upon  grounds  quite 
distinct  from  the  points  of  law  above  mentioned. 


9EFORB  LORD  CHIEF  JUSTICE  TINDAL. 

Pen  NELL  V.  WooDBURN  and  Another.  June  24fA. 

Assumpsit.— The  declaration  stated  that  the  defen-  a.  »oid  a  pic 
dants  had  sold  the  plaintiff  a  picture,  which  they  war-  J^n-ft '^ 
ranted  to  be  painted  by  Claude,  but  which,  in  fact,  was  cuude.  B.  aoid 

it  to  J.f  and 

not  painted  by  Claude.    The  declaration  then  went  on  to  warranted  it  a 

lUte,  that  the  plaintiff,  relying  upon  the  warranty,  after-  $h  °p?cSre*!Iii 

wards  sold  the  picture  to  Mr.  Jadis,  with  a  warranty  by  ^^  j^i*"^^ 

the  plaintiff  to  Mr.  Jadis  that  the  picture  was  painted  by  anactionagainst 

Qaode;  and  that  Mr.  Jadis  afterwards  brought  an  action  ran^.    B.^der 

against  the  plaintiff,  because  the  picture  was  not  painted  ^on  ^^^n^  j.' w- 

by  Claude,  and  recovered  against  the  plaintiff  a  certain  <»v«red  da- 

inaffGt  and  oosfi 

nun  for  damages  and  costs^  which  sum  the  pUintiff  had  agaimt  him.  b. 

once  paid;  and  aUo  that  the  plaintiff  had  been  put  to  t^J^"^^J^ 

great  expense  in  defending  that  action.  A-  »p<>»  «hefi"t 

Pleas — First,  the  general  issucf;  and,  second,  that  the  Heid,  thBtB. 

picture  was  pamted  by  Claude.  don  mmldZ 

The  defence,  in  mitigation  of  damages,  was,  that  the  ^H^^^l 

I^untiff  ought  not  to  recover  anything  by  reason  of  his  ^  ^^e  damages 

warranty  to  Mr.  Jadis,  as  the  picture  had  not  (as  the  de-  b.  had  paid  to 

J.,  and  also  the 
.    _  .  costs  incurred 

"7  B.  m  defiending  the  ffrat  action.  But,  that,  if  the  jury  thoald  be  of  opinion  that  the  sale  from 
IL  (oi.  was  not  a  real  sale  of  the  picture,  in  the  ordinary  coarse  of  business,  bat  meiely  a  colour* 
«Me  nit,  00  the  oaarious  discount  of  a  Mil,  they  ought  to  disallow  these  sums. 
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fendants  cootended)  been  bond  fide  sold  to  him,  but  bad 
only  formed  a  part  of  the  usurious  discount  of  a  bill. 

TiNDALj  C.  J. — ^With  respect  to  the  damages  and  costs 
which  the  plaintiff  has  paid  to  Mr.  Jadis,  and  also  the 
plaintiff's  own  costs  which  he  incurred  in  defending  the 
former  action.  I  think  that  they  are  damages  sustained  by 
the  plaintiff  sufficiently  consequential  upon  the  breach  of 
the  defendants'  warranty  to  entitle  the  plaintiff  to  recover 
them  in  this  action.  However,  the  main  question  that 
you  have  to  decide  isj  whether  the  sale  to  Mr.  Jadis  was 
or  was  not  a  real  sale  of  the  picture  in  the  ordinary  course 
of  business.  If  you  think  that  it  was,  you  will  give  to  the 
plaintiff  the  damages  and  costs  which  he  has  paid  Mr. 
Jadis,  and  also  his  own  costs  of  the  former  action* 

Verdict  for  the  plaintiff;  the  jury  not  giving 
the  damages  in  the  former  action,  or  any 
of  the  costs. 

SompaSf  Serjt,  and  Chandler,  for  the  plaintiff. 

Spankie  and  Talfourd,  Serjts.,  and  /2.  V.  Richardg,  for 
the  defendants. 

[Attomies— Corfon,  and  WUum  4r  Co.] 

In  the  case  of  Lewis  ▼.  Peake^  no  answer,  and  tbe  plaintiff  de- 

7  Taunt  153;  2  Marsh.  431,  nom.  fended  the  action  and  fuled,  and 

Lewii  V.  Pea/,   the  plaintiff  had  had  to  pay  damages  and88l.co8U 

bought  a  horse  of  the  defendant,  to   the  buyer:— Hi^,  that   the 

with  a  warranty,  and,  relying  on  plaintiff  was  entitled  to  recoTer 

that  warranty,  resold  it,  with  a  the  88/.  costs,  which  he  had  been 

warranty  to  a  buyer;  and,  on  the  obliged  to  pay  to  the  buyer,  as 

pluntiff  being  sued  on  the  latter  well  as  the  damages.     In  that 

warranty  by  the  buyer,  he  gave  case  nothing  is  sud  of  the  ex- 

the  defendant  notice  of  the  action,  penses  incurred  by  the  plamtiff  In 

and  offered  him  the  option  of  de»  defencBng  the  former  action, 
fending  it.    The  defendant  gave 
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Adjourned  Siitings  in  London,  after  Trinity  Tetm,  1835. 

BBFORB  LORD  CHIEF  JUSTICE  TIM  DAL. 

Leuckart  and  Another  v.  Cooper  and  Another.  ^^^  ^^'^* 

Trover  for  wool.   Pleas-^r#/,  not  guilty;  secondly,  whether,  by 

the  ciutom  oi 

as  to  eleven  bales,  that  the  defendants  were  warehouse-  trade  inLondoo, 

keepers  in  London,  and  were  by  custom  entitled  to  a  ge-  t^^tmhe 

neral  lien  for  the  general  balance  due  from  any  person  ^^^^"^ 

who  housed  goods  with  them,  in  respect  of  warehouse-  up-town  wve- 

room,  dudes  advanced,  &c.,  and  that  a  person  named  the^lrarehoiuU 

Heilbron  housed  the  gbods  in  question  with  them,  and  J^^^^^Jj^ 

they  detained  them  for  the  general  balance  due  from  him ;  t^em  for  all 

tUrdljf,  a  plea  that  Heilbron,  by  particular  agreement,  such  person  in 

gave  them  a  Hen  on  the  gobds  for  his  general  balance ;  ch!^  for 

fourikfy,  that  the  plaintiffs  sent  the  goods  to  Heilbron  ^P^^^^ 

with  such  powers  as  to  give  him  the  indicia  of  property,  such  person— 

and  therefore  the  defendants  had  a  right  to  insist  on  the  Cems'tbat  rach 

eastern  in  the  second  plea,  as  against  Heilbron;  ^A/y,  ^^X^^^^f^ 

the  custdm  to  detain  on  a  general  lien  for  a  general  ba-  lonabie. 

lance  was  pleaded  as  applicable  to  a  debt  due  from  the  uw  as  t^rcus- 

plaintiffa  to  the  defendants.    The  plaintiffs  traversed  the  ^  Se^J^*',*^ 

CQstom  in  all  its  different  forms.  existence  at  a 

distant  time) 

The   plaintiffs  were  merchants  in  Saxony,  consigning  and  there  is  no 
wools  to  England  for  sale;  and  Heilbron  was  a  commission  arany^^r^ 
agent,  who  deposited  with  the  defendants  certain  bales  of  **™*»  **  I****  °°^ 
wool  belonging  to  the  plaintiffs,  and  which  the  defendants   may  infer  that 
claimed  to  hold  for  a  general  balance  due  to  them  by  Heil-  &r  as°the  reign 

hrftn    who  WAS  Hpflfl  of  Richard  the 

oron,  wno  was  aeaa.  p.^^^  ^^.^^  .^ 

A  written  demand,  signed  by  a  person  named  Seilikin,   the  time  of  legal 

memory* 

dated  14th  Nov.  1834,  was  put  in.  It  commenced  thus: —  a  written  de- 
mand in  trover, 
made  by  A.  B., 
rtaled  that  he  held  the  plaintiffii*  power  of  attorney ;  and  the  defendants'  attorney  said,  in  the  presence 
«f  the  defendants,  that  he  would  admit  the  service  of  the  demand  and  tender  of  the  charges,  but 
that  the  defendanu  decUned  to  deliver  the  goods,  and  would  leave  A.  B.  to  seek  such  remedy  as 
the  law  would  give  hitn : — Held,  that  it  was  not  necessary  on  the  trial  of  the  cause  to  produce  the 
power  of  attoniey. 
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1835.  "  On  behalf  of  Messrs.  Leuckart  &  Son,  of  Franken- 
bausen,  whose  power  of  attorney  I  hold,  I  hereby  de- 
mand '*  &c. 

No  power  of  attorney  wai^  produced;  but  it  was 
proved,  that,  on  the  demand  being  made,  the  clerk  to 
the  defendants*  attorney,  in  the  presence  of  the  defen- 
dant Cooper,  said  he  would  admit  the  service  of  the  de- 
mand, and  the  tender  of  the  charges  incurred  in  respect 
of  the  particular  bales,  but  that  Mr.  Cooper  declined  to 
deliver  the  goods,  and  would  leave  Mr.  Seilikin  to  seek 
such  remedy  as  the  law  would  give  him :  and  Mr.  Coo})er 
himself  added — "  I  mean  it  in  courtesy,  but  that  is  my 
intention." 

A  letter,  written  by  one  of  the  plaintiffs,  dated  4th 
August,  1834*,  found  among  Heilbron's  papers,  was  put 
in.  It  was  addressed  to  Heilbron,  in  London,  and  men- 
tioned certain  bales  of  wool,  in  these  words,  **  which  Mr. 
■  will  hand  over  to  you,  and  the  consignment  notes  of 
which  we  annex;  and,  on  arrival,  you  will  please  to  give 
them  to  a  house  of  your  city  for  sale  on  our  account.** 

C.  Cresswellf  for  the  defendants. — AU  that  has  been 
proved  is  a  demand  by  Seilikin,  who  professes  to  make  it 
by  virtue  of  a  power  of  attorney,  and  that  is  not  pro- 
duced. He  refers  to  a  special  authority,  and  not  to  any 
general  authority,  as  agent ;  and,  I  apprehend,  he  is  bound 
to  produce  it. 

TfNDAL,  C.  J. — The  answer  in  the  conversation  seems 
to  admit  Seilikin's  authority. 

C.  CressweU. — But  the  conversation  must  have  refer- 
ence to  the  authority;  they  must  produce  the  power  of 
attorney. 

TiNDAL,  C.  J. — I  do  not  think  it  is  necessary,  where 
there  is  no  question  made  as  to  the  authority. 
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C  Cresswelt  addressed  the  jury  for  the  defendants. 
—So  early  as  the  time  of  Lord  Mansfield  it  was  held 
that  wharfingers  of  the  city  of  London  had  a  lien  on 
goods;  and  the  question  was  litigated  till  one  of  the 
Judges  sitting  at  Guildhall  said,  that  he  would  not  allow 
it  to  be  litigated  any  longer.  The  situation  of  a  ware- 
house-keeper is  almost  precisely  the  same  as  that  of  a 
wharfinger.  The  only  difierence  is,  thatj  instead  of  being 
landed  at  a  wharf  first,  the  goods  are  taken  direct  in  carta 
to  the  warehouse.  What  difference  does  it  make^  and 
how  is  it  unreasonable  or  unjust  that  a  warehouse-keeper 
should  hold  a  portion  of  the  goods  coming  at  a  different 
time  for  his  charges^  when  there  would  be  a  lien  upon 
each  bale  if  aD  had  come  at  one  time.  Then  Heilbroni 
being  selected  by  the  merchant  as  his  agent,  has  as  much 
right  to  deal  with  the  goods  as  the  merchant  himself;  and 
the  merchant,  by  selecting  his  agent,  makes  himself  liable 
for  his  acts.  We  extend  the  lien  to  all  the  goods  we  have 
received  from  Heilbron,  he  having  the  indicia  of  property. 
I  cannot  produce,  in  support  of  the  custom,  many  ware* 
house-keepers  who  have  exercised  the  right  adversely, 
because  there  are  only  a  few  who  are  not  wharfingers 
also.  But,  if  you  think  there  is  no  substantial  difference 
between  the  two,  then  I  shall  be  entitled  to  your  verdict 
on  the  second  plea.  I  will  also  prove  the  agreement  with 
Heilbron. 

A  clerk  of  the  defendants*  was  then  called,,  and  stated 
that  they  were  warehouse-keepers;  that  they  received 
goods,  and  paid  freight,  duty,  and  landing  charges,  and 
housed  them  in  the  name  of  the  party  by  whom  they  were 
mstructed  to  receive  them.  He  added,  that  he  had 
known  instances,  and  he  mentioned  several,  in  which  the 
defendants  had  refused  to  deliver  out  goods  until  all  the 
charges  due  from  the  person  who  sent  them  in  were  paid ; 
that,  in  every  instance,  the  claim  was  of  a  general  balance, 
and  was  submitted  to.      He  further  stated,  that  Heilbron 


IS2  CASES  AT  NISI  PRIUS, 

1835.  had  been  in  the  habit  of  housing  many  goods  with  them 
in  his  own  namci  and  dealing  with  them  as  his  own ;  that, 
at  his  death,  which  happened  in  September,  1834,  there 
were  eleven  bales,  which  he  had  intrusted  to  them,  in 
their  warehouses;  that  there  wlis  due  to  them  from  him, 
on  a  general  balancei  about  1030/. ;  and  that,  in  the  month 
of  December,  183S«  he  signed  the  following  paper: — ^^I 
hereby  give  you  a  lien  on  all  or  any  wools  which  now  are, 
or  hereafter  may  come  into  your  possession,  for  any  sum 
or  sums  of  money  which  you  have  lent  or  advanced,  or 
may  at  any  time  hereafter  lend  or  advance  to  me." 

On  the  cross-examination  of  this  witness,  he  said,  that 
the  name  of  Leuckart  was  on  some  of  the  bales ;  that 
the  duties  and  charges  were  usually  paid  a  short  time 
after  the  housing;  that,  as  to  some  of  the  instances  he 
had  spoken  of,  he  had  no  reason  to  believe  that  the  goods 
were  those  of  any  other  than  the  person  who  housed 
them. 

Another  witness,  who  had  been  for  twelve  years  clerk 
to  an  up-town  warehouseman,  said,  *'  We  trust  to  what 
remains  to  secure  the  whole  balance;  whatever  goods 
are  deposited  by  the  particular  individual  are  considered 
liable  for  the  whole*  In  1830  there  was  a  case  of  goods 
housed  by  Isidore  Heilbron,  who  failed,  and  the  goods 
were  claimed  by  another  person,  and  that  person  paid  the 
general  balance  before  we  would  deliver  them.  The  wools 
were  Isidore's  at  the  time  he  housed  them,  as  I  understood. 
I  know  of  no  instance  of  a  foreign  consignor  claiming*  but 
I  should  resist  the  delivery  for  the  general  balance  of  the 
agent  or  middle  man." 

A  witness  was  also  called,  named  Hall,  who,  in  addition 
to  the  business  of  a  wharfinger,  had  for  fifteen  years  kepi 
up-town  warehouses.  He  said,  "  We  look  to  the  name  of 
the  person  who  warehouses  the  goods,  and  we  cannot  lell 
who  is  the  owner.  Our  invariable  practice  is  to  deliver 
from  time  to  time,  and  look  to  the  residue  for  the  general 
balance;  it  is  a  very  common  thing  indeed  to  claim  the 
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genenl  balance,  and  I  believe  it  is  the  understood  prin- 
ciple on  which  business  is  done  in  the  port  of  London.  I 
can  form  no  distinction  between  the  housing  of  goods  in 
a  warehouse  on  the  wharf  and  in  on^  across  the  street* 
I  have  exercised  the  right  in  the  up-town  warehouses  as 
well  as  on  the  wharf.  About  three  months  ago  I  was 
summoDed  before  Commissioner  Fonblanquei  when  a  fo<- 
reign  consignor  had  become  bankrupt,  and  his  assignees 
daimed  the  goods,  and  I  detained  them  for  the  agent's 
general  balance,  and  succeeded.'*  On  his  cross-examination 
he  said,  "  The  up-town  goods  came  through  the  wharf. 
We  also  receive  goods  from  the  docks  to  warehouse.  I 
have  known  many  instances  of  contests  between  the  fo- 
reign consignor  and  the  wharfinger,  but  not  as  warehouse- 
keeper  alone.  In  the  instance  three  months  ago  I  do  not 
know  what  was  the  state  of  the  balance  between  the  con- 
signor and  his  agent.  I  am  not  aware  of  any  instances  in 
the  port  of  London  where  a  wharfinger  has  not  ware- 
houses. In  the  port  of  London  goods  are  not  carried  off 
immediately,  but  warehoused  after  landing  on  the  wharfs. 
An  below  London  Bridge  are  bonded  warehouses  under 
the  regulation  of  the  Customs.  This  warehousing  system 
has  been  recognised  in  various  Courts  as  early  as  the  reign 
of  King  Charles  2.  Formerly,  all  the  warehousing  of  the 
foreign  goods  of  the  pert  of  London  was  on  the  legal 
quays  and  the  up-town  warehouses.  Freight,  duty,  and 
charges  are  all  in  one  account,  and  are  generally  paid 
half-yearly.**  On  his  re-examination,  he  said,  *' Ware- 
houses have  existed  as  long  as  I  can  recollect.  There  are 
cases  where,  by  express  direction,  we  charge  the  principal ; 
bat,  without  snch  instructions,  we  look  only  to  the  person 
depositing.  We  include  advances  of  money  generally, 
loans  as  well  as  charges,  and  acceptances  also." 

The  next  witness,  who  was  clerk  to  a  wharfinger  and 
warehouse-keeper,  said,  **  I  have  known  instances  of  claims 
on  behalf  of  foreign  consignors.  One  case  was  of  goods 
deposited  by  a  person  named  Albrecht ;  and  two  other 
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183^*  persons,  Suwerkrop  and  Hunt,  claimed  them,  and  paid  our 
demand.  We  have  had  cases  of  two  claimants,  and  have 
always  maintained  our  lien  against  all  for  the  debt  of  the 
party  who  was  in  the  bill  of  lading.  I  know  nothing  of 
the  ownership,  except  the  name  is  in  the  bill  of  lading,  or 
the  party  depositing  with  us.  In  the  cases  I  have  men- 
tioned, 1  did  not  know  of  my  own  knowledge  of  any  other 
person  being  the  owner  than  the  person  depositing.  As 
to  Albrecht,  he  was  a  general  merchant ;  but  I  never  asked 
whether  he  was  acting  for  himself  or  another.  The  goods 
came  to  the  wharf.  There  was  another  case  of  a  person 
named  Smith,  who  became  bankrupt;  Suwerkrop  again 
claimed  on  behalf  of  a  foreigner ;  and,  in  that  case,  Mr. 
Barber  remitted  half  the  money  on  account  of  poverty, 
stating  that  he  did  not  admit  the  principle." 

The  fourth  witness  had  been  a  warehouse -keeper  and 
wharfinger  for  about  twenty-three  years.  He  said,  ^^  We 
know  nobody  but  the  person  in  whose  name  the  goods  are 
warehoused.  We  have  retained  for  the  general  balance. 
There  was  Prest's  case,  sixteen  or  seventeen  years  ago— 
they  became  bankrupt,  and  divers  persons,  English  claim- 
ants, said  the  goods  were  theirs.  I  cannot  recollect 
whether  there  was  any  claim  on  behalf  of  the  foreign  con- 
signor. I  know  of  no  instance  of  our  failing  to  maintain 
our  lien  where  we  have  not  had  notice,  before  making  ad- 
vances, ithat  there  was  any  other  owner  than  the  party 
depositing.  Whosever  the  goods  may  be,  I  say  we  have 
the  right  to  hold  the  goods,  not  only  for  charges,  but 
for  money  lent." 

The  fifth  witness,  who  had  been  in  business  thirty  years, 
said,  he  did  not  know  of  his  own  knowledge  of  any  in- 
stance of  a  foreign  consignor  churning,  but  had  heard  of 
such  cases. 

The  sixth  witness  was  a  warehouse-keeper  only,  and 
not  a  wharfingen  He  said,  "  I  bad  notice  from  a  foreign 
house,  but  I  heard  no  more  of  it,  and  my  claim  was  paid. 
An  English  consignor  claimed,  and  I  maintained  my  right." 
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On  cross-examination^  he  said,  **  I  do  not  know  any  case         ig^. 
where  the  lien  has  been  maintained  for  cash  advances.*' 

The  seventh,  and  last,  witness  was  in  the  employ  of 
wharfingers  and  warehouse-keepers  for  twenty-five  years. 
He  said,  *'  I  know  an  instance  where  a  foreign  consignor 
claimed  goods ;  we  resisted,  and  our  charges  were  paid. 
If  there  were  twenty  ships,  and  nineteen  had  been  deli- 
vered, we  should  hold  the  twentieth,  though  they  belonged 
to  twenty  different  owners.  We  never  make  cash  ad- 
vances, so  that  I  cannot  speak  to  the  custom  as  to  that*' 

Aicierlejf f^Serjtt  for* the  plaintiffs. — The  question  is, 
whether  there  is  a  valid  immemorial  custom  to  the  extent 
contended  for  to-day.  It  must  be  from  the  time  of  Richard 
the  first.  The  witnesses  called  are  all  in  the  business, 
and  have  a  direct  interest  in  the  question.  In  the  first 
phce,  I  apprehend  a  custom  of  this  sort  must  be  esta- 
blished by  clear  and  distinct  evidence  of  persons  who 
have  known  it  to  be  a  well  understood  and  immemorial 
costom.  No  merchants  have  been  called,  nor  any  agents, 
but  only  wharfingers.  The  question  is  not  what  some 
particular  houses  have  done.  If  this  custom  were  sus- 
tainable, it  would  go  to  give  the  factor  the  right  to  pledge 
the  goods  of  his  principal  for  his  own  debts.  Now,  by 
law,  this  cannot  be ;  for,  by  the  6  Geo.  4,  c.  24,  s.  S,  the 
mischief  which  these  gentlemen  seek,  by  their  evidence, 
to  introduce,  is  prevented ;  and  the  act  of  Parliament  was 
passed  for  the  very  purpose  of  preventing  that  which  is 
sought  to  be  established.  The  middle  man,  or  factor, 
cannot  transfer  to  another  greater  rights  than  he  himself 
has  agunst  his  principal.  If  the  foreign  owner  owes  him 
1002.9  ^^  i^iuiy  put  the  wharfinger  or  warehouse-keeper  in 
his  place;  but  it  b  said  to-day,  the  lien  extends  to  loans, 
which  is  absurd.  My  friend  cannot  say  that  the  lien  is 
so  and  so,  in  a  limited  form,  and  then  prove  the  more  ex- 
tensive one,  which  is  absurd.  The  special  paper,  written 
by  Heilbron  in  December,  18S8,  shews  that  the  defen- 
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1836.  dants  had  no  confidence  in  the  eustence  of  any  such 
custom.  And  it  b  also  distinctly  in  the  teeth  of  the  act 
of  Parliament,  which  says^ ''  any  custom  to  the  contrary 
notwithstanding,**  A  custom  ought  to  be  immemorial, 
certain,  uniform,  and  notorious.  Is  this  custom  imme- 
morial? According  to  Hall's  evidence  it  seems  that  it  is 
not*  Is  it  uniform?  The  witnesses  differ  in  their  ac- 
count of  it ;  and,  though  I  am  arguing  against  a  custom 
larger  than  that  stated  in  the  plea,  yet  I  use  it  to  shew,  that, 
according  to  the  proof,  the  custom  is  not  uniform  and  cer- 
tain.  Tradesmen  are  trying  to  creep  on  and  advance  their 
particular  interests  against  the  public  benefit. 

TiKDALi  C.  J.  (in  summing  up). — The  defendants  are 
warehouse-keepers,  and  they  set  up  a  certain  ancient  and 
laudable  custom,  which  is  thus  stated  on  the  record.  His 
Lordship  read  the  second  plea,  and  observed,  the  ques- 
tion is,  whether  it  is  proved  to  your  satisfaction  that  such 
a  custom  exists  as  is  stated  in  the  second  plea,  viz.  whe- 
ther a  warehouse-keeper  has  a  lien  upon  goods  intrusted 
to  him  for  all  that  is  due  to  him  from  the  person  who  so 
intrusted  them,  whoever  he  may  be.  It  must  be  an  usage 
generally  observed  and  submitted  to.  The  general  law 
as  to  a  custom  is,  that,  if  you  shew  its  existence  at  a  dis- 
tant time,  and  there  is  no  evidence  given  that,  at  a  certain 
time,  it  did  not  exist ;  you  may  infer  that  it  went  back  as 
far  as  the  reign  of  Richard  the  First,  which  is  the  time 
of  legal  memory.  With  respect  to  the  reasonableness  of 
the  custom,  I  confess  it  does  not  seem  to  me  unreasonable 
to  detain  the  goods  deposited  by  a  particular  merchant 
for  the  charges  paid  for  such  merchant,  whatever  may  be 
thought  of  the  more  extensive  form  of  the  custom.  As 
to  the  hardship  upon  the  foreign  consignor,  he  may  guard 
against  it  by  requiring  the  goods  to  be  entered  in  his 
name,  or  by  having  some  distinctive  mark  to  denote  that 
the  property  b  his.  It  will  be  for  you,  as  a  question  of 
fact,  to  say  whether  the  custom  is  made  out,  viz.  that,; 


A  nde  iiMt  for  a  new  trial  has  been  obtainedi  on  the 
ground  that  the  verdict  was  against  the  evidence,  and 
also  for  leave  to  enter  up  judgment  for  the  plaintiffs  non 
obtUmU  veredicto  (a). 

(a)  The  reralt  of  the  niJe  (which  has  not  yet  been  argued)  will  be 
giienypost. 
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whoever  the  person  may  be  who  intrusts  the  goods  to  the  X8d6. 
warehouse-keeper,  the  latter  has  a  right  to  detain  them  for 
aD  that  is  due  firom  such  person  in  respect  of  charges  for 
goods  previously  deposited  by  such  person.  If  you  think 
it  is  made  out>  then  you  will  find  your  verdict  for  the  de- 
fimdants  on  the  second  plea ;  if  you  do  not  think  it  is 
made  out,  then  you  will  find  your  verdict  for  the  plaintiffs. 

Verdict  for  the  defendants  on  the  second 
plea,  affirming  the  existence  of  the 
custom. 

Aiekerleyt  Seijty  and  ^.  H,  Watson^  for  the  plaintifis. 

C  Qresswell,  and  R.  F.  Eichards,  for  the  defendants. 
[Attomies— 2>rtice  4r  Sons,  and  Van  Soimjoii.] 


BoYBs  and  Another  v.  Hbwbtson.  July  14M« 

Covenant  on  a  lease,  dated  14th  Nov.  1820,  by  the  Although  m 
assignee  of  the  lessee  against  the  lessor.    The  property 


action  of  co- 
venant on  a 


was  m  the  county  of  Surrey :  and  it  was  sugsested  by       ^^^*  ^^  ^^ 

^  •'  oo  ^  awignee  of  the 

lessee  against 

Pha^  for  the  defendant,  that  the  action  could  not  be  i^^,Td  ^,0- 

perly  triable  in 
the  county 
yhen  the  property  is  situate;  yet  the  Judge  at  Nisi  Prius  in  another  county  will  not  be  warranted 
ia  refusiQg  to  reeeive  eridenccv  and  nonsuiting  the  plaintiff^  or,  if  he  persist  in  appearing,  in  di- 
KKdog  a  verdict  for  the  defendant,  where  the  fiict  of  the  premises  being  situate  in  a  county  dif- 
fcveni  from  that  in  which  the  venue  is  laid,  does  not  appear  on  the  flioe  of  the  ncord. 
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tried  in  London,  as  it  was  locali  being  in  respect  of  the 

privity  oF  estate  (a). 
Botes 

Hbwbtsok         Atcherleyt  Serjt.,  was  remarking  on  one  point,  when 

TiNDAL,  C.  J.y  said,  there  is  more  difficulty  on  the  other 
point  than  you  are  aware  of.  It  is  an  action  by  the 
assignee  of  the  lessee  against  the  lessor. 

Atcherley,  Serjt. — The  point  is  on  the  record. 

Tin  DAL,  C.  J. — No;  it  is  put  to  me  that  I  ought  to 
nonsuit — that  I  ought  not  to  receive  the  evidence.  If  the 
cause  goes  on,  it  will  be  cured  by  the  statute  (6).  I  shall 
say  that,  in  point  of  law,  I  am  bound  to  nonsuit.  It 
is  not  like  an  action  by  the  assignee  of  the  reversion ;  it 
'is  in  respect  of  the  privity  of  estate. 

Atcherley^  Seijt.,  declined  to  be  nonsuited. 

TiNDAL,  C.  J. — You  have  a  right  to  go  on,  certainly. 

PUUi. — I  submit  that  your  Lordship,  sitting  here  in 

London,  cannot  receive  the  evidence  applying  to  the  county 

of  Surrey. 

The  cause  was  referred. 

Atcherley^  Serjt,  F.  Ketty,  and   Channett,    for    the 
plaintiffs. 

Piatt,  and  Ogle,  for  the  defendant. 

[Attomies — Lqfy  S^  Co.,  and  Waugh,'] 


The  arbitrator  having  awarded  substantially  for  the 
plaintiffs,  a  rule  nisi  was  obtained  for  setting  it  aside,  on  the 
ground,  amongst  others,  that,  by  the  order,  the  defendant 
was  entitled  to  avail  himself  of  the  above  objection,  and 
thereupon  to  have  a  nonsuit  entered.  This  rule  was  ul- 
timately discharged;  the  Court  holding,  that,  the  objection 
not  appearing  upon  the  face  of  the  record  (by  demurrer 
or  otherwise),  the  plaintiff  could  not  be  nonsuited. 

(a)  See  I  Chit.  Plead.  246.  (b)  16  &  17  Car.  2,  c.  8. 
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SUiings  ai  Wesimimter  after  Hilary  Term,  1834  (a). 

BEFORE  LORD  CHIEF  JUSTICE  TINDAL. 

GuTTERiDOB  and  Others  r.  Munyard  and  Another.  Fth.  7th. 

Issue  directed  by  the  Lord  Chancellor.— The  deda-  Whew  a  very 
ration  stated,  that,  on  the  16th  day  of  October,  1808,  a  mised,  with  the 
certam  indenture  was  made  between  John  Staley  of  the  to^rep^Tanr** 
one  part,  and  James  Daniell  of  the  other  part,  by  which  v^^  ^P  ^»  ^^ 
the  said  John  Staley  did  demise  to  the  said  James  Daniell  meant  that  the 
a  certain  copyhold  or  customary  messuage  or  tenement  be  Kstored^ln 
situate  at. Hampstead,  called  the  Chicken-house,  then  di*  '"  '"^^Al^th 
▼ided  into  two  dwellings,  and  then  or  late  in  the  tenure  consequences 
or  occupation  of  Benjamin  Mackie  and Cooper,  their  ihouid  be  avert- 
under  tenants  or  assigns,  with  aU  the  out-buildings,  yards,  ntnt'hM  Ae^" 
gardens,  and  appurtenances  thereunto  adjoining  and  be-  dutyofkeephig 

the  house  iii 

knging,  for  the  term  of  twenty-one  years,  at  a  yearly  the  sute  in 
rent  of  SO/,  payable  quarterly;  and  that  the  said  James  J|2f  ^Inc  rfthe' 
Daniell  «  did  thereby  for  himself,  his  executors,  adminis-  Remise,  by  the 

^  '      ^  '  dmely  ezpendi- 

trators,  and  assigns,  covenant,  promise,  and  agree  to  and  tare  of  money 
with  the  said  John  Staley,  his  heirs  and  assigns,  amongst  '"in^'stniing 
other  thmgs  in  manner  following,  (that  is  to  say),  that  he  ^^^^y^on^y 
the  said  James  Daniell,  his  executors,  administrators,  or  offensive  trade 

or  business  on 

assigns,  should  and  would  from  time  to  time,  and  at  all  piemises  de- 
times  during  the  continuance  of  this  demise,  at  his  and  J^^J^ndTn^th^e" 
their  own  proper  costs  and  charges,  well  and  sufficiently  ntuationof  t^ 
repair,  uphold,  support,  maintain,  glaze,  tile,  pave,  scour,  in  construing 
amend,  and  keep  the  said  messuage  or  tenement  and  it  L  parUcuiariy 
other  the   buildings  and  the  windows,  sashes,   tilings,  JJJ^iuc^^whe. 
pavements,  sinks,  gutters  thereof,  and  all  other  the  pre-  ther  such  trade 

,--  i«i«i««  -n    ^  thtX  com- 

mises  with  the  appurtenances  thereby  demised,  m,  by,  and  plained  of  was 

carried  on  there 
at  the  time  of 

the  demise  f  and,  temble,  that  a  trade  carried  on  there  at  the  time  of  the  demise  would  not  be 

within  the  oovenant. 

(a)  This  case  was  omitted  in  its  proper  place, 
vou  VIK  K  .    N.  P«  r 


MUNYARD. 
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1834.         with  all  and  all  manner  of  needful  and  necessary  repara- 
"    '  tions    and    amendments    whatsoever;    and   should  and 

OUTTERIDOE  ' 

9.  would  at  the  end  or  other  sooner  determination  of  the 

said  demise  leave,  surrender,  and  yield  up  unto  the  said 
John  Staley,  his  heirs  and  assigns,  the  said  messuage  or 
tenement,  and  all  and  singular  other  the  premises  with 
the  appurtenances  thereby  demised,  so  well  and  suflSci- 
ently  repaired,  upheld,  supported,  maintained,  glazed, 
tiled,  paved,  scoured,  amended,  and  kept  as  aforesaid, 
and  all  new  erections,  buildings,  and  improvements  that 
should  or  might  be  made  in  or  upon  the  said  premises  in 
the  mean  time  (reasonable  use  and  wear  thereof  in  the 
mean  time  only  excepted);  and,  furthermore,  that  he  the 
said  James  Daniell,  his  executors,  administrators,  or  as- 
signs, should  not  nor  would  at  any  time  during  the  con* 
tinuance  of  the  said  demise  carry  on,  or  permit  to  be 
used,  exercised,  or  carried  on,  any  noisome  or  offenave 
trades  or  business  in  or  upon  the  said  demited  premises 
or  any  part  thereof,  as  by  the  said  indenture,  reference 
being  thereunto  had,  will  mpre  fully  appear.**  The  de- 
claration then  stated  an  assignment  of  the  term  to  Francis 
Jonathan  Robotham,  and  then  went  on  to  aver,  that,  before 
and  at  the  time  of  the  expiration  of  the  said  lease,  default  had 
been  and  was  made  in  the  due  observance  and  performance 
of  the  said  covenants  on  the  part  of  the  lessee  contained  in 
the  said  lease,  in  this,  ^*  to  wit,  that  the  said  James  Daniell, 
his  executors,  administrators,  and  assigns,  and  the  said 
Francis  Jonathan  Robotham,  did  not  nor  would  from  time 
to  time  and  at  all  times  during  the  continuance  of  the 
said  demise,  at  his  and  their  own  proper  costs  and 
charges,  well  and  sufficiently  repair,  uphold,  support, 
maintain,  glaze,  tile,  pave,  scour,  amend,  and  keep  the 
said  messuage  or  tenement  and  other  the  buildings  and 
the  windows,  sashes,  tilings,  pavements,  sinks,  gutters 
thereof,  and  all  other  the  premises  with  the  appurtenances 
by  the  said  indenture  demised,  in,  by,  and  with  all  and  all 
manner  of  needful  and  necessary  reparations  and  amend- 
ments; nor  did  nor  would  at  the  end  of  the  said  demise 
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appurtenances  by  the  said  indenture  demised,  so  well  and  ». 

sufficiently  repaired,  upheld,  supported,  maintained,  ^m'abd. 
glased,  tiled,  paved,  scoured,  amended,  and  kept  as 
aforesaid,  and  ail  new  erections,  buildings,  and  improve- 
ments made  in  or  upon  the  said  premises  in  the  mean 
time  (reasonable  use  and  wear  thereof  in  the  mean  time 
only  excepted)  according  to  the  true  intent  and  meaning 
of  the  said  indenture,  but  wholly  neglected  and  refiised 
so  to  do;  and  wrongfully  suffered  and  permitted  the  said 
demised  premises  to  be  and  continue,  and  the  same  were 
from  a  certain  time,  to  wit,  from  the  SOth  day  of  De* 
oemher,  1808,  until  the  expiration  of  the  said  term,  out 
of  repair  and  in  a  bad  and  dilapidated  state,  order,  and 
condition,  and  wholly  neglected  and  refused  to  leave,  sur- 
render, and  yield  up  the  same  according  to  the  said  cove- 
nant in  that  behalf.  And  also  in  this,  to  wit,  that  the 
said  Javies  Daniell,  his  executors,  administrators,  and  as- 
signs, did  during  the  continuance  of  the  said  demise,  that 
is  to  say,  in  the  first  year  and  in  all  the  respective  subse- 
quent years  of  the  said  term,  carry  on  and  permit  to  be 
used,  exercised,  and  carried  on  certain  noisome  and  pfr 
fensiTe  trades  and  businesses,  that  is  to  say,  the  busi- 
nesses or  trades  of  a  fishmonger,  dyer,  butcher,  asp- 
keeper,  cow-keeper,  and  pig-killer,  in  and  upon  the  sud 
demised  premises,  contrary  to  the  true  intent  and  meaning 
of  the  said  indenture.** 

Pleaa — Firrt,  that  the  lessee  and  his  assigns  did  repair 
[exactly  following  the  words  of  the  first  breach] ;  second, 

that  they  did  not  nor  did  either  of  them  carry  on  any  of- 

fiensive  trades  or  businesses. 
There  were  other  issues;  but  as  they  were  rendered 

immaterial  by  the  finding  of  the  jury  upon  these  two,  and 

no  verdict  waa  given  on  them,  it  is  unnecessary  to  state 

them. 
The  lease,  which  was  dated  Nov.  16,  1808,  was  put  in 
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MUMTAED. 


It  appeared  that  the  principal  subject  of  the  demise, 
which  was  a  house  called  the  ('hicken-house,  was  a  very 
old  house,  which  all  the  witnesses  stated  to  have  been 
built  a  great  number  of  years  ago ;  and  they  described  it 
as  being  in  a  very  dilapidated  state,  and  that  some  of  tbe 
window  frames  were  100  years  old.  It  also  appeared 
that  the  repair  of  the  premises  had  been  much  neglected. 
It  was  also  proved  that  at  the  back  of  this  house  there 
had  been  at  one  time  a  number  of  huts,  which  were  inha- 
bited by  brickmakers,  and  were  worth  about  5L  a  year 
each 9  but  that  afterwards  they  were  taken  down  and 
some  cottages  built  instead. 

To  shew  the  carrying  on  of  offensive  trades  and  busi- 
nesses, it  was  proved  that  a  person  named  Tibbald  kept 
cows  and  pigs  on  part  of  the  premises,  and  that  he  killed 
pigs  there  every  week;  and  it  was  proved  that  on  another 
part  of  the  premises  a  butcher  killed  sheep;  and  the  wit- 
nesses spoke  of  the  smell  of  the  pig-sties  as  a  great  nuisance. 
It  was  further  proved,  that  on  another  part  of  the  premises 
a  person  named  Marryatt  kept  five  asses,  which  he  let  out 
to  hire;  and  one  of  the  witnesses  spoke  of  the  smell  of 
the  ass-stalls  as  being  offensive,  and  that  he  had  been  an- 
noyed by  bugs  and  other  vermin  which  he  believed  to 
have  come  from  the  asses.  It  also  appeared,  that  at  the 
time  of  the  granting  of  the  lease  Mr.  Cooper  kept  cows 
and  pigs  on  the  premises,  and  that  he  was  at  that  time  in 
the  habit  of  killing  pigs  in  the  yard. 

TiNDAL,  C.  J.,  (in  summing  up). — The  first  question 
in  this  case  is,  whether  these  premises  have  been  properly 
repaired ;  and  the  second  question  is,  whether  any  noisome 
or  offensive  trade  or  business  has  been  carried  on  upon 
the  premises;  and  you  will  have  to  say  whether  or  not 
the  tenant  has  substantially  kept  these  covenants  or  has 
broken  them.     You  had,  perhaps,  better,  consider  the 
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ooTenant  respecting  the  trades  first.    The  Construcition 
of  thb  covenant  must  depend  much  on  the  situation  of 
the  premises,  and  I  think  you  ought  to  make  all  fair  al- 
lowances without  straining  the  construction  of  the  cove-      Munyard. 
nant.     It  is,  with  respect  to  the  construing  of  this  cove- 
nant, particularly  worthy  of  consideration,  whether  any 
such  trades  were  carried  on  upon  the  premises  at  the 
time  of  the  granting  of  the  lease.     It  is  in  evidence  that 
Mr.  Cooper  carried  on  the  pig-killing  business  there  a* 
the  time  when  the  lease  was  granted,  and  it  can  therefore 
scarcely  be  thought  that  this  trade  could  come  within  the 
covenant;    and,  as  to  the  asses,  you  will  say  whether 
tbeur  being  kept  amounts  to  the  carrying  on  of  a  trade  or 
busmess  on  the  premises.     The  great  question,  however, 
is,  I  think,  as  to  the  repairs;  and  you  will  say  whether 
you  think  that  this  covenant  has  been  substantially  kept. 
If  it  has  not,  you  will  find  for  the  plaintiff;  but  if  you 
find  that  it  has  been  substantially  kept,  you  will  find  for 
the  defendant.     The  main  subject  of  the  demise  is  an  old 
house.    Now,  when  a  very  old  building  is  demised,  it  is 
not  meant  that  it  should  be  restored  in  an  improved  state, 
nor  that  the  conseqiiences  of  the  elements  should  be 
averted:  but  the  tenant  has  the  duty  of  keeping  it  as 
nearly  as  may  be  in  the  state  in  which  it  was  at  the  time 
of  the  demise  by  the  timely  expenditure  of  money  and 
care.    You  will  therefore  consider  whether,  making  every 
&ir  allowance^  the  Chicken-house  was  or  was  not  kept 
in  repair. 

The  jury  found  that  the  tenants  had  sub- 
stantially kept  the  covenant  to  repair, 
and  that  the  lessee  had  not  permitted 
any  noisome  or  offensive  trades  or  busi- 
nesess  to  be  carried  on. 

Tal/aurd,  Serjt.,  Buii,  and  CanireU,  for  the  pkintiff. 
Wilde,  Serjt.,  Thesiger,  and  Hoggins,  for  the  defendant. 

[AttornicB— fFeWw,  and  Bati^e,  F.^S.'] 
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1834.  ^^  application  was  afterwards  made  to  the  Lord  Chan- 

cellor for  a  new  trial,  on  grounds  not  at  all  affecting  the 
points  of  law  laid    down  by  the  learned  Lord   Chief 
MuNTAEi>.    jostice. 

As  to  offensive  trsde  or  bnsi-      WethereU  v.  JSard,  ante,  Vol.  6»  p. 
nsM,   lee  the   case   of  Doe  d.     201 ;  end  S.  C.  2  Nev.  &  M.  285. 
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BBrOHE  THB  HON.  C.  B.  LAW,  RBCORDBR. 


Nop.  24M.  Rex  v.  John  Carter  (a). 

Where  a  forged   Jl  HE  prisoner  was  indicted  for  uttering  a  forged  request 
dXTii^^rf***    for  the  delivery  of  goods,  with  intent  to  defraud  one 


goodi  wM  ad-     Thomas  Barrow. 

dressed  in  ber  _,,  ,  ^  ., 

The  order  was  as  follows : — 


to  a  female, 

Se°(2bte  of  iL  "  ^"®  Inwood— Please  to  let  my  carpenter  have  281b* 

had  tnarried,  it  of  white  lead  and  a  mop,  for  the  ship  Hunter. 
tti"i^V«tte'-       "  "*  Nov.  1834.  "  Wiffiam  Pescod,  Master." 

log  It  might 

raiD^<^d!^nan      ^^®  prisoner  presented  the  order  on  the  day  of  the 
faidictment         date,  at  a  shop  which  had  been  kept  by  Miss  Inwood  for 
intent  to  be  to     several  years,  and  at  which  Capt.  Pescod  had  been  in  the 
hnsbanV***        habit  of  purchasing  goods  for  his  ship.    But  it  appeared, 
that,  in  the  month  of  January  previous.  Miss  Inwood  had 
married  Mr.  Thomas  Barrow,  and  the  goods  were  deli- 
vered to  the  prisoner  by  Mr.  Barrow. 

(a)  Omitted  ante,  Vol.  6,  p.  629. 
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The  Recorder,  who  tried  the  caaei  doubted  if  the 
iodictBient  was  sustainedi  there  not  being  any  aver- 
ment of  an  intent  to  defraud  Miss  Inwood.  But  he  di- 
rected the  jury  to  find  the  prisoner  guilty^  and  reserved 
the  point. 

He  afterwards  consulted  with  the  Judges  who  attended 
m  the  course  of  the  Session,  viz. : — Lord  Denmaut  C.  J., 
Mr.  Justice  Park,  Mr.  Baron  BoUand^  and  Sir  John 
Crois;  and  they  being  of  opinion  that  the  conviction  was 
right,  the  prisoner  was  sentenced  to  transportation  for 
seven  years. 

Rowlings,  for  the  prosecution. 


BEFORE  LORD  DBNMAN,  C.  J.,  MR.  JUSTICE  PARK,  MR.  SARON 
BOLLAND,  AND  SIR  JOHN  CROSS. 

Rex  v.  Paine  and  Cooper.  ^<w.  26M. 

1  HE  prisoners  were  indicted  for  burglary  in  the  dwell-  A  shutter-box 

ing-house  of  John  William  Prior,  at  the  parish  of  Saint  ft^Va  housed 

Mary.Newington.  ^:^:tt^. 

From  th^  evidence,  it  appeared  that  the  breaking  was  •hop  window, 

ofa  box,  used  as  a  shutter-box,  which  partly  projected  protected  by 

from  the  wall  of  the  house,  and  adjoined  one  side  of  the  neUngruned 

window  of  the  shop,  which  side  of  the  window  was  pro-  ^*?3^""*"T 

'^        ,  .  .  Beld,  that  the 

tected  by  wooden  paneling,  lined  with  plates  of  iron.  breaking  and 

eDteriog  the 
shutter-box  did 

Lord  Dbnman,  C.  J.,  (after  consulting  with  the  other  bujgul?yf'"^ 
Judges),  said,  my  learned  Brothers  and  myself  are  of  opin-  .  a  party  who 

ti  bound  over 

Km,  that  the  prisoners  are  entitled  to  their  acquittal.  toproMcuteat 
They  are  charged  with  breaking  and  entering  the  dwell-  coul^by  a 
ing-house,  with  intent  to  steal;  but  as  they  did  not  steal  Court  of  auar- 

ter  Seutoiii  is 

any  thing,  they  cannot,  under  the  circumstances,  be  con-  cndtied  to  his 

eipenset  under 
the  statute. 
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▼icted.  For  it  seems  impossihle,  either  in  law  or  aceord- 
ing  to  the  proper  construction  of  language,  to  say  that  the 
shutter-box  was  any  part  of  the  dwelling-house. 

Verdict — Not  guilty. 


The  prosecutor  then  applied  for  his  expenses;  and 
being  asked  whether  he  was  bound  over  by  the  magis- 
trate, replied  that  he  was  bound  over  to  prosecute  for  the 
burghtry  by  the  Court  at  the  Surrey  Sessions. 

Lord  Denman,  C.  J. — ^That  is  the  magistrate. 

Mr.  Justice  Park. — It  is  more  than  the  magistrate. 

Expenses  allowed. 

Chambers,  for  the  prisoner. 


FOURTH  SESSION. 


1835. 
Feb.  Alh. 


It  is  not  I 
Mry  to  call 
rither  the  ma* 
giatimte  or  hit 
clerk  to  pro^e 
the  due  taking 
in  writing  of 
apriaoner's 
confeinon. 


before  mr.  justice  vauohan,  amd  mr.  justice 
fatteson. 

Rex  o.  Isabella  Hopes. 

XHE  prisoner  was  indicted  for  administering  white 
arsenic  to  one  Elizabeth  Cambridge,  with  intent  to  kill  her. 

In  the  course  of  the  case,  CJarkson,  for  the  prosecu- 
tion, proposed  to  put  in  evidaice  the  stateihent  which 
the  prisoner  made  before  the  magistrate.  Dr.  Robinson,  of 
Tottenham,  on  her  kst  examination.  Neither  the  magis- 
trate nor  his  derk  were  in  Court,  but  the  ccmstable  swore 
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that  he  heard  the  prisoner  make  her  statementy  and  saw 
the  magistrate  take  down  in  writing  what  she  said;  and 
that  it  was  Aen  read  over  to  her  by  the  magistratei  and 
she  pat  her  mark  to  it,  after  which  he  (the  witness)  put  his 
name  as  attesting  the  mark,  and  the  magistrate  signed  the 
examination  as  taken  before  him. 

Doane^  for  the  prisoner. — I  submit  that  the  examination 
18  not  proved  in  the  manner  required  by  law.     It  has 
beoi  laid  down  by  Lord  Hale,  in  more  than  one  plaoe(a), 
that  in  order  to  make  the  examination  of  a  prisoner  evi« 
dcnoe  against  him,  it  must  be  proved  either  by  the  magis- 
trate before  whom  it  was  taken,  or  by  the  clerk  by  whom 
it  was  written  down.    It  is  not  said  by  Lord  Hale  that  it 
bsnflBcient  to  prove  that  the  examination  was  duly  taken; 
bat  it  must  be  proved  in  a  particular  way.    The  magis- 
trate might  have  been  in  Court  to  prove  it    They  only 
prodnce  a   person  who  heard    the    prisoner  making  a 
statement,  and  saw  the  magistrate   writing  something 
down.     It  is  true  the  magistrate  read  over  a  paper  to  the 
prisoner,  and  the  witness  attested  that  paper ;  but  it  does 
not  appear  that  he  saw  what  the  magistrate  wrotCi  either 
at  the  time  it  was  written,  or  when  it  was  read  over.    In 
short,  the  best  evidence  of  the  contents  and  their  correct- 
ness has  not  been  produced  which  might  have  been,  and 
which  all  the  text-writers  following  Lord  Hale  say  ought 
to  be.    The  practice  in  many  instances  has  been,  I  admit, 
at  variance  with  this  doctrine ;  but  still  there  is  no  autho- 
rity or  decision  to  uphold  such  practice.    And  on  the 
other  hand,  there  have  been  cases  in  which  some  Judges 
have  decided  in  accordance  with  the  doctrine  I  contend 
for.*   I  allow  that  the  document  in  question  is  satisfac- 
torily proved,  so  far  as  documents  ia  general  are  proved. 
Bat  the  question  here  is,  whether  the  law  does  not  re- 
quire this  particular  document  to  be  proved  in  a  more 
particular  way. 

(a)  2  Hale,  P.  G.  52,  and  284. 
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Vauguan  and  Pait£son»  Js,^  were  of  opinion,  that  tlie 
proof  given  was  sufficient  to  allow  die  examination  to  be 
given  in  evidence.     It  was  tberelbre  read,  and  the  pri- 
^**'"'       soner  was  found 

Guilty. 

Clarkson,  for  the  prosecution. 
Doane,  for  the  prisoner. 

In  the  case  of  Bex  v.  Oeorge  soner,  similarly  proved,  was  read 

Tuylor,  tried  at  the  same  Session  without  objection.    See  the  case 

as  the  above,  before  Mr.  Justice  of  Rex  v.  Maty  Fonter,  poet. 
Paiteson,  a  statement  by  the  pri- 


BEFORE  MR.  JUSTICE  PATTESON. 
Feb.  5th.  Rex  V.  DaNIEL  O'DonNELL. 

A  constable  who  X  HE  prisoner  was  indicted  for  stealing  fifty-four  silver 

*ri»oncr°hL*no  ^P^^'^^*  ^^^  various  Other  articles^  the  goods  of  M.  A. 

right  to  take  Moorc,  his  mistrcss,  in  her  dwelling-house, 

any  money  The  prisoner  was  not  defended  by  counsel,  and   he 

aim^hiro^un-  Complained  that  he  was  prevented  from  employing  any  by 

less  it  is  in  some  the  act  of  the  officer  who  searched  him,  in  taking  away 

way  connected 

with  the  offence  all  the  money  that  be  had  about  him. 

with  which  he 
is  charged,  as 

''rives'hUn^'  Patteson,  J.,  in  the  coursc  of  his  summing  up,  said — 
the  means  of  The  prisoner  complains  that  his  money  was  taken  from 
defence.  him,  and  that  he  was  thereby  deprived  of  the  means  of 

making  his  defence.  Generally  speaking,  it  is  not  right 
that  a  man's  money  should  be  taken  away  from  him,  un* 
less  it  is  connected  in  some  way  with  the  property  stolen. 
If  it  is  connected  with  the  robberyi  it  is  quite  proper  that 
it  should  be  taken.  But  unless  it  is,  it  is  not  a  fair  thing 
to  take  away  his  money,  which  he  might  use  for  his  de- 
fence.   I  believe  constables  are  too  much  in  the  habit  of 
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tnJtiag  away  every  thing  they  find  upon  a  prisoner^  which 
is  certainly  not  right.  And  this  is  a  rule  which  ought  to 
be  obsenred  by  all  policemen  and  other  peace  officers. 

Verdict — Guilty. 

R,  N.  CressweU,  for  the  prosecution. 

See  the  cases  of  Rex  v.  BameU,  ante,  Vol.  d»  p.  600 ;   and  Bex  v. 
Jones,  ante.  Vol.  6.  p.  343. 


BEFORE  MR.  JUSTICE  TAUGHAN,    AND  MR.  JUSTICE 
PATTESON. 

Rex  v.  John  Compton.  J^ch.  6ih. 

X  HE  prisoner  was  indicted  for  that  he^  about  the  hour  An  iodictment 
of  six  in  the  night  of  the  27th  January,  at  the  parish  of  Sit^^'^e 
Saint  George,  Bloomsbury,  being  in  the  dwelling-house  of  **?°^*^,'.'J? 
James  Henry  Henderson,  did  steal  therein  a  cloak  and  break  to  get 
seTeral  other  articles  enumerated ;  and  having  committed  another,  that  he 
the   said  felony  about    the  said  hour,   feloniously  and  "^^t^'J^*^^ 
burglariously  did  **  break  to  get  out  of  the  said  dwelling-  not  sufficient 

,  „  °     since  the  statnte 

house."  7  &  8  Geo.  4, 

There  was  a  second  count,  which  charged  that  the  which  u^'the 
prisoner  being  in,  and  having  stolen,  "did  break  and  ''o'ds" break 
get  out." 

Clarhson^  for  the  prisoner,  objected  that  so  far  as  the 
burglary  was  concerned,  the  indictment  was  bicd,  as  it  did 
not  follow  the  words  of  the  statute  7  &  8  Geo.  4,  c.  ^, 
s.tl,  which  were,  "if  any  person  shall  enter  the  dwell- 
ing-house of  another  with  intent  to  commit  felony,  or 
being  in  such  dwelling-house  shall  commit  any  felony, 
and  shall  in  either  case  breai  oui  of  the  said  dwelling- 
house,  such  person  shall  be  deemed  guilty  of  burglary.*' 

Yavghan  and  Paxtbson,  Js.,  were  of  that  opinion; 
and  the  jury  were  charged  that  they  must  confine  them- 
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1835.        selves  to  the  question  of  whether  the  prisoner  was  guilty 

'  of  the  simple  larceny. 

*"  Verdict— Guilty  of  larceny. 

COMFTOK. 

Clark$on^  for  the  prisoner. 


BBFORB  MR.  JUNTICE  VAUGHAN,  AND  MR.  JUSTICE 
PATTESON. 


Feb.  7M. 

If  a  party  ob- 
tain money  by 
a  fiUae  pretence, 
knowing  it  to 
be  &lse  at  the 
time,  it  it  no 
answer  to  shew 
that  the  party 
firom  whom  he 
obtained  the 
money  laid  a 
plan  to  entrap 
him  into  the 
commission  of 
the  offence. 


Rex  v.  Joseph  Ady. 

X  HE  defendant  was  indicted  for  a  misdemeanour,  under 
the  statute  7  &  8  Geo.  4,  c.  29,  s.  53,  for  obtaining  a  sove- 
reign from  the  Rev.  Francis  Tebbutt,  by  various  false 
pretences  set  out  in  the  indictment. 

The  prosecutor,  a  clergyman,  accompanied  by  Mr. 
Hamond,  a  magistrate,  went  and  saw  the  defendant,  in 
consequence  of  the  following  letter  which  had  been  pre- 
viously received: — "April 25th,  1834. — The  undersigned 
is  able  to  inform  you  of  something  to  your  advantage,  value 
350/.,  on  payment  of  S0«.  by  post  or  otherwise,  for  his 
trouble.    Yours  respectfully,  &c., 

''James  Laurie,  Accountant,  11,  Circus,  Minories. 

"  No  letters  received  unless  post-paid." 

The  defendant  said  that  James  Laurie  was  his  partner, 
and  was  the  brother  of  Sir  Peter  Laurie,  the  late  Lord 
Mayor,  neither  of  which  was  the  fact.  Mr.  Hamond  paid 
the  defendant  a  sovereign,  upon  which  he  gave  him  a 
pap^  containing  some  information,  which  turned  out  to 
be  useless,  and  the  following  receipt: — 

•'  Received,  iOth  July,  1834,  of  Mr.  F.  Tebbutt,  1/. 
for  information  annexed,  which  fee  I  promise  to  return 
in  case  no  benefit  result. 

"£l:0:0. 

^'Joseph  Ady,  No.  11,  Circus,  Minories,  London,  34* 
years  resident  in  the  same  parish. 

**  Censure  is  the  tax  a  man  pays  to  the  public  for  being 
eminent." 
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The  defendant  refused  to  return  the  money. 

For  the  defence,  an  endeavour  was  made  to  shew,        ^^ 
bj  the  cross-examination  of  the  witnesses  for  the  pro-  ^^^ 

secttdon,  that  the  prosecutor  and  his  friend  went 
together  to  the  defendant,  well  knowing  who  he  was, 
for  the  purpose  of  making  evidence  to  support  a  case 
against  him. 

Patteson,  J.,  in  summing  up,  said — The  indictment 
charges  the  defendant  with  the  offence  of  obtaining  money 
under  false  pretences.  It  is  framed  upon  the  statute 
7  &  8  Geo.  4f,  c.  29,  s.  53.  It  is  necessary  that  you  should 
be  satisfied  that  the  defendant  obtained  the  money  under 
the  fidse  pretences  mentioned  in  the  indictment.  It  is 
not  necessary  that  aU  the  pretences  should  be  false.  If 
you  believe  that  any  one  of  them  was  false,  and  that  the 
mind  of  the  prosecutor  was  operated  upon  by  it,  then  you 
win  find  the  defendant  guilty.  If  I  understand  the  de- 
fence set  up^  it  is  nothing  more  nor  less  than  this,  that  a 
conspiracy  existed  between  the  prosecutor  Mr.  Tebbutt, 
the  clergyman,  and  Mr.Hamond,  the  magistrate  and  fore- 
man of  the  grand  jury,  to  entrap  the  defendant  into  the 
commission  of  the  offence.  You  will  judge  for  yourselves 
upon  this,  whether  it  be  so  or  not.  But  still,  if  the  de- 
fendant did  obtain  the  money  by  false  pretences,  and 
knew  them  to  be  false  at  the  time,  it  does  not  signify 
whether  they  intended  to  entrap  him  or  not.  [His 
Lordship  stated  the  pretences  as  laid  in  the  indict- 
ment, and  then  proceeded.]  The  gravamen  is,  that 
the  defendant  pretended  that  he  was  in  partnership 
with  a  Mr.  Laurie,  who  was  a  brother  of  Sir  Peter 
Laurie,  and  that  he  had  authority  to  receive  the 
money  in  Mr.  Laurie's  absence.  With  respect  to 
the  obtaining  money  for  information  as  to  stock,  I 
do  not  see  any  kind  of  reason  why  a  man  should  not 
examine  the  unclaimed  dividend  book,  and,  if  he  really 
believe  the  information  to  be  true,  should  not  take  money 
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1836.        for  communicating  information  contained  in  it.     The  pro- 
secutor said,  '^  I  was  induced  to  pay  the  sovereign^  in  the 
V.  belief  that  I  should  have  received  the  money  stated  in  the 

letter,  and  that  Mr.  James  Laurie  was  the  person  he  was 
represented  by  Mr.  Ady  to  be."  He  said  also,  •'  I  think 
I  should  not  have  advanced  the  sovereign,  unless  I  had 
expected  to  receive  the  money,  and  unless  I  had  believed 
the  statement  he  made."  His  Lordship,  left  the  case  to 
the  jury,  who  found  the  defendant 

Guilty. 

The  defendant  was  sentenced  to  seven  years'  trans- 
portation, which  was  afterwards  commuted  by  his  Majesty 
to  one  year's  imprisonment  in  the  House  of  Correction. 

Clarksofif  Bodkin,  and  RawUnga^  for  the  prosecution. 

Adolphus,  and  C.  C  Jones,  for  the  defendant. 

rAttoniies^7*t^»  4*  ^-9  And •] 


SEVENTH  SESSION. 

BEFORE  MR.  JUSTICE  PARK,    AND  MR.  JUSTICE   LITTLEDALE. 
May  Uth.  ReX  V.  BeeSON. 

In  an  indict-  X  HE  prisoner  was  indicted  for  that  he,  on  the  I7th  of 
Lwd  lin*!  April,  in  and  upon  one  Wm.  Emerson,  unlawfully,  mali- 
/«!?*'*^^*^'      ciously,  and  feloniously  did  make  an  assault,  and  unlaw- 

(9  Geo*  4}  c« 

31,  M.  11  &  12)  fully  &c.,  did  wound  him,  in  and  upon  the  right  side  of 
whether  in'cue  his  facc,  with  intent  feloniously,  wilfully,  and  of  his  malice 
ii^dViItJuid"  aforethought,  to  kill  and  murder  him.  The  second  count 
haveamoonied    stated  the  intent  to  be  to  disable  Wm.  Emerson  ;  and  the 

to  murder,  18  8      ...  i     i.  .  «     <fi     i 

question  of  law  third  coiuit  to  do  him  some  grievous  bodily  harm. 

to  be  decided  by 
the  Judge,  and 
is  not  for  the  jury  to  pronounce  their  opinion  upon,  aided  by  the  Judge's  observations. 
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According  to  the  evidence  of  the  prosecutor  and  seye-  1835. 
ral  witnesses  called  on  his  behalf,  it  appeared  that  the 
priaooer,  on  the  morning  of  Good  Friday,  saw  the  prose- 
cutor in  the  shop  of  a  butcher  named  Souton,  in  Newgate 
Market ;  and  while  the  prosecutor  was  dealing  with  Sou- 
ton  for  some  beef,  said  to  Souton,  ^  Mind  what  you  are 
about  with  thai  man^  he  is  the  bloodiest  rogue  in  all 
England,  and  be  will  rob  you,  for  he  has  robbed  me*** 
Upon  this  the  prosecutor  said  to  the  prisoner,  *'  If  I  hare 
robbed  you,  why  not  bring  me  to  justice  ?**  The  prisoner 
said,  **  Stand  off,  you  bloody  thief,  or  1*11  knock  your 
head  off,'*  and  immediately  struck  him  with  a  hook,  which 
he  took  from  a  rail  in  the  shop  close  to  him,  where  it 
hong  with  several  others.  The  prosecutor  was  knocked 
lenselesB  against  the  window,  and  the  blow  laid  open  hb 
cheek  to  the  bone,  and  caused  the  blood  to  stream  down 
his  face.  The  prosecutor  denied  that  he  had  struck  the 
prisoner  before  he  received  the  blow,  or  that  he  had 
touched  him  on  the  shoulder  or  the  collar;  but  admitted 
that  he  put  his  hand  out,  and  might  have  touched  him 
Dpon  the  breast. 

Ciarkson,  for  the  prisoner,  at  the  close  of  the  case  for 
the  prosecution,  asked  Liiiledale,  J.,  who  tried  the  case, 
to  say  whether,  in  his  opinion,  if  death  had  ensued,  it 
would  have  amounted  to  murder. 

LiTTLEDALE,  J.,  at  first  intimated,  that  he  considered 
it  was  not  a  question  for  the  Judge  to  decide  as  a  matter 
of  law,  but  for  the  jury  to  pronounce  their  opinion  upon, 
on  the  Judge^s  making  to  them  such  observations  as  he 
should  think  proper.  But,  after  consulting  with  Mr. 
Justice  Pari,  and  reading  the  words  of  the  statute,  his 
Lordship  observed,  that  being  called  on  to  give  his  opin- 
ion on  the  case  as  it  stood  upon  the  evidence  for  the 
prosecution  uncontradicted,  he  should  say,  as  a  matter  of 
law,  that  it  would  have  amounted  to  murder,  and  that 
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1835*        there  was  not  sufficient  provocation  to  reduce  the  offence 
^^^"^      of  the  prisoner  to  that  of  manslaughter. 

V.  Witnesses  were  called  on  the  part  of  the  prisoner^  who 

*       contradicted    the    witnesses  called  on   the  part  of  the 
prosecutor. 

One  of  the  prisoner*s  witnesses,  named  Stone,  swore 
that  in  the  course  of  the  dispute  between  them,  the  pro- 
secutor pushed  the  prisoner  towards  the  hooks,  and  that 
upon  the  prisoner  saying  in  a  passion,  **  Keep  your  hands 
off^,  you  villain,  do,  or  else  I'll  hit  your  head  off,"  the 
prosecutor  turned  his  hand  backhanded,  and  took  the 
prisoner  by  the  collar  of  his  coat,  and  said,  ''It  don't 
lay  in  your  shoes  to  do  it,"  and  then  pushed  him  about 
two  yards  towards  the  rail  where  the  hooks  hung,  and 
shook  him  a  little,  and  pushed  him  with  his  left  shoulder 
against  die  hooks.  The  witness  added,  that  the  prose- 
cutor did  all  this  before  the  prisoner  either  struck  him, 
or  attempted  to  strike  him. 

LiTTLBDALE,  J«,  in  summing  up,  said — It  does  not  seem 
that  there  was  any  intent  to  murder  or  to  disable  the 
prosecutor.  The  question  for  you  will  be  upon  the  last 
count,  to  say  whether  the  prisoner  intended  to  do  him 
some  grievous  bodily  harm.  That  will  be  the  question 
for  you,  with  this  previous  proviso,  which  is  for  me  to 
determine,  and  upon  which  I  tell  you,  that  if  the  case 
had  stood  unanswered,  I  think  it  would  have  amounted  to 
murder.  If,  iiowever,  you  believe  the  evidence  of  the 
witness  Stone,  who  was  called  on  the  part  of  the  prisoner, 
then  I  should  think  it  would  not  have  amounted  to  mur- 
der; for  he  says,  that  the  prosecutor  shook  the  prisoner, 
and  pushed  him  against  the  hooks.  But  if  you  believe 
the  evidence  for  the  prosecution,  and  not  that  on  the 
part  of  the  prisoner,  you  will  find  the  prisoner  guilty  upon 

the  third  count. 

Verdict — Not  guilty. 

C.  Phillips f  and  Clarkson^  for  the  prisoner. 
[Attomies ,  and  Hughes,'\ 
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Rex  9.  Patrick  Carroll.  May. 

XhE  prisoner  was  indicted  for  the  wilful  murder  of  The  case  of  ^m- 
Eliabeth  Browningy  by  striking,  stabbing,  and  penetrat-  \\^^  u  ^iT^ 
ing  ber  in  and  upon  the  left  side  of  the  body,  and  also  in  jftJii^'tl^^^'^f 
and  upon  the  ri^tht  side  of  the  body,  with  a  certain  a  p^ty  charged 

*^  ^  ^  with  murder 

bayonet.  waa  a  proper 

The  witnesses  for  the  prosecution  proved  that  the  de-  ^^^*r^*^ 
ceased  kept  the  Britannia  public-house  at  Woolwich,  and  fonsideradon, 

*^  ^      ^  in  order  to  shew 

die  prisoner  was  a  soldier  in  the  Royal  Marines  there;  whether  the  act 
and  about  ten  in  the  morning  of  the  ^th  of  April,  the  tatLToTdone 
prisoner  asked  the  deceased  to  serve  him  with  a  pint  of  ^^^^^ 
beer.    She  refused;  upon  which  he  asked  her  to  speak  impulse,  is  not 
to  him.     She  said  she  would  not.     He  asked  her  several 


B,  and  she  said  she  would  not,  nor  to  any  such  brute 
as  he  was,  on  account  of  what  he  had  called  her  the  night 
before.  Upon  this  he  pushed  her  into  the  inner  bar,  and 
drat  the  door.  She  ordered  him  out,  and  he  immediately 
ftmck  her  three  times  on  the  side  of  the  head  with  his  fist, 
and  she  fell  down  senseless  across  a  (shair.  The  prisoner 
Uien  retreated  irom  her  and  drew  his  bayonet,  and  gave 
her  two  wounds,  and  she  died  in  less  than  five  minutes. 

The  witnesses  denied  on  their  cross-examination  that 
the  deceased,  just  before  the  prisoner  struck  her,  threat- 
tened  to  report  him  to  his  commanding  ofiBicer;  but  they 
admitted  that  she  had  said  so  on  the  pi;evious  night,  when 
the  prisoner  and  she  had  quarrelled,  and  the  prisoner  got 
very  drunk,  and  was  removed  from  the  house  at  three  in 
the  morning  by  a  watchman:  at  which  time  being  in 
a  very  great  fury,  he  said  he  would  do  for  the  de- 
ceased. It  appeared  that  there  was  some  feeling  of 
jealousy  existing  in  the  breast  of  the  prisoner;  and  it  did 
not  appear  how  he  had  passed  his  time,  or  whether  he 
iiad  bad  any  sleep  between  the  time  of  his  being  removed 
from  the  house  and  his  return  there  in  the  morning. 

VOL.  VJI-  I*  N.P. 
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1835.  Payncy  for  the  prisoner,  among  other  matters  of  de- 

fence, submitted  to  the  Judges  {Park  and  Liiiledale, 
JJ.)  that  it  did  not  appear,  under  all  the  circumstances, 
that  the  prisoner  had  any  malice  against  the  deceased, 
but  that  he  had  acted  under  die  influence  of  ungovern- 
able passion  excited  by  her  conduct  to  him  in  refusing  to 
speak  to  him  or  serve  him,  and  threatening  to  report  him 
to  his  commanding  officer.  On  this  point  he  cited  the 
case  of  Rex  v.  Haytoard,  which  was  a  case  of  stabbing 
tried  on  the  Oxford  Circuit  by  Ttnda/,  C«  J.,  in  which 
that  learned  Judge  told  the  jury  (a),  that  "  the  principid 
question  for  their  consideration  was,  whether  the  wound 
was  given  by  the  prisoner  while  smarting  under  a  provo- 
cation so  recent  and  so  strong,  that  he  might  not  be  con* 
sidered  at  the  moment  as  master  of  his  understanding:  in 
which  case  the  law,  in  compassion  to  human  infirmity, 
would  hold  the  ofience  to  amount  to  manslaughter  ixily." 
He  also  referred  to  the  case  of  Rex  v.  GrimUey  (6),  tried 
by  Holroydj  J.,  in  which  it  was  held,  that  though  vcdun- 
tary  drunkenness  cannot  excuse  from  the  commission  of 
crime ;  yet  where,  a^upon  a  charge  of  murder,  the  mate- 
rial question  is,  whether  an  act  was  premeditated  or  done 
only  with  sudden  heat  and  impulse,  the  fact  of  the  party 
being  intoxicated  is  a  proper  circumstance  to  be  taken 
into  consideration. 

Park,  J.,  in  summing  up  {inier  al%€^  said^ — ^It  was  sug- 
gested, on  cross-examination,  that  the  deceased  had  said 
to  the  prisoner,  '*  I  will  report  you  to  yodf  commanding 
officer."  But  if  she  had,  I  lay  it  down,  with  the  assent  of 
my  Brother  Littledale  and  the  learned  Recorder,  whose 
assistance  I  have,  that  it  would  not  in  point  of  law  be  any 
excuse.  There  is  no  doubt  that  the  prisoner  was  in  a 
great  fury;  but  the  question  of  law  is,  was  there  sufficient 
provocation  to  excite  it?    We  are  of  opinion  that  there 

(a)  Vol.  6  of' these  Reports,  (b)  Cited  in  Russell  on  Crimes, 
p.  159.  2nd  Edit.  Vol.  1,  p.  8,  from  MS. 
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was  noL  [His  Liordship  then  read  the  case  decided  by  1836. 
Mr.  Jusdce  Holroyd,  and  observed] — ^Highly  as  I  respect 
dial  late  excellent  Judge,  I  diflfer  from  him,  and  my  Bro- 
ker LiiUedale  agrees  with  me.  He  once  acted  upon  that 
case,  bat  afterwards  retracted  his  opinion,  and  there  is  no 
doabt  that  that  case  is  not  law.  I  think  that  there  would 
be  no  safety  for  human  life  if  it  were  to  be  considered  as 
hw. 

The  jury,  under  his  Lordship's  direction, 

found  the  prisoner  guilty  of  murder;  and 

he  was  executed. 

Bodkimy  R.  N.  Cresswett^  and  Doane,  for  the  prosecu- 

tiOD. 

Payne^  for  the  prisoner. 

[Attomies — Nokei,  and .] 


SEVENTH  SESSION. 


BKPORB  MR.  BARON  HOLLAND  AND  MR.  JUSTICE  COLERIDGB. 

Rex  v.  Gboroe  Smith  and  Ann  Smith.  j^^^  ^^th 

XHE  prisotiers  were  indicted  for  stealing  a  sum  of  SOO/.  in  an  indict- 
uid  rarioufl  articles,  the  property  of  Robert  Roberts.  T^l^l^^' 

It  appeared  that  a  person  named  Roberts  had  made  a  ^^'^^  ^^^  ^^' 

,    *  longed  to  a  de- 

wiD  and  appointed  executors,  who  would  not  prove  it;  ceased  person 
upon^hich  his  brother  Robert  Roberts  took  out  letters  ll^^^^^^'^Xt 
of  admiiiiatratioD  with  the  will  annexed;  but  they  were  not  !r®"K,?°f  P"^* 

'  ^  the  will,  It  was 

date^  tin  after  the  time  when  the  felony  in  question  was  f^id  that  the 

.^   J  property  must 

COlIkimttea.  be  laid  in  the 

ordinary,  and 
not  in  a  person 
who,  after  the  commission  of  the  offence,  but  before  the  indictment,  had  taken  out  letters  of  ad- 
BiiiiiitFitfon  with  the  will  annexed;  because,  the  rights  of  an  administrator  only  commence  from 
(he  dale  of  the  letters  as  ^stioguished  ftom  those  of  an  executor,  which  commence,  not  from 
Uiegnating  of  the  probate,  but  from  the  death  of  the  testator. 

l2 
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BoLLAND^  B.,  and  CoLSRiDOEy  J.,  held  that  the  pro- 
perty ought  to  have  heen  laid  in  the  Ordinary,  as  lettiera 
of  administration  only  had  their  operation  from  the  time 
when  they  were  granted,  though  the  rights  of  an  executor 
commenced  from  the  time  of  the  death  of  the  testator. 
Their  Lordships  directed  the  prisoners  to  be 

Acquitted* 

Adolphusy  and  R.  N.  CressweU^  for  the  prosecution. 
C  PhilUps,  and  Clarkson,  for  the  prisoners. 
[Attomies — W,  C.  Bwnpkreyt,  and J] 


The  prisoners  were  again  indicted,  and  one  of  them 
was  convicted. 


TENTH  SESSION. 


BEFORE  MR.  JUSTICE  BOSANQUET  AND  MR.  BARON  ALDERSON. 


Aug.  20th.  Rex  9.  Mary  Foster. 

whereamagis-    XHE  prisoner  was  indicted  for  breaking  and  entering 
the  examination  the  dwelling-house  of  Thomas  Foster,  and  stealing  therein 
:!.;e?'J~o:j.  4.  money  and  clothe., 
c.  64,  in  order        jj  ^^s  proposcd  to  read  in  evidence  asidnst  the  pri- 

to  allow  It  to  be  r     r  o  r 

read  on  the  soner  a  Statement  made  before  the  magistrate,  and  re- 
ent  to  prove  the  tumed  by  him  in  writing.  The  only  evidence  in  Court, 
ofiihrmari^.  *°  addition  to  proof  that  it  was  the  examination  of  the 
trate,  and  to       particular  prisoner,  was  that  of  a  person  who  kne^  the 

ahew  (hat  the       ^       .  ,     ,        ,       .  .         .  i  .  ,       i  .        - 

examination  ia  magistrate  s  handwriting,  by  which  the  examination  was 
ucr/Srj::^.  authenticated. 

Payne f  for  the  prisoner,  referred  to  the  doctrine  laid 
down  by  Lord  Hale  on  the  subject  (a). 

(a)  See  the  case  of  Hex  v.  Itabella  Hopes,  ante*  p.  136,  and  post,  n.  (r>. 


Tenterden    (then  Abbott,  G.  J.)  his  authority  it  is  so  laid  down  in 

nid,  **  The  Courts  always  ^ve  the  subsequent  Treatises  on  the 

credence  to  the  sij^nature  of  the  subject,    that    an     examination 

magistrate  or  commissioner ;  and  taken  before  a  magistrate,  in  order 

if  Us  signature  to.  the  jurat  is  to  be  read  in  evidence  against  a 

proved,  that  is  sufficient  evidence  prisoner,  must  be  proved  on  oath 

that  the  party  was  duly  sworn."  by  the  magistrate  that  look  it,  or 

(e)  2  Treatise  on  Crimes  and  the  clerk  that  wrote  it,  to  have 

Mitdemeanours,  2nd  edit,  p.  659,  been  truly  taken." 
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The  Judges  intimated  an  opinion  that  the  statement  lSd51 
might  be  read  on  proof  of  the  magistrate's  handwriting, 
on  the  ground  that  the  law  required  the  magistrate  to 
certify  that  it  had  beto  duly  taken;  and  proving  that  he 
had  signed  it,  was  sufficient  to  shew  that;  and  Mr.  Baron 
AUerson  likened  it  to  the  case  of  an  affidavit,  where 
proof  of  the  magistrate's  handwriting  was  evidence  of  the 
party's  having  been  sworn  (6). 

Their  Lordships,  in  reference  to  Lord  Hale's  doctrine, 
said,  it  could  not  be  intended  that  the  magistrate  or  his 
ckrk  must  be  called,  on  account  of  their  office ;  but  that  any 
one  who  could  shew  that  the  examination  was  duly  taken 
would  be  sufficient. 

Alberson,  B. — Russell  says,  ''  In  practice,  however, 
it  is  not  unusual  to  admit  the  examination  to  be  read 
ttpon  proof  of  the  identity  of  the  instrument,  and  of  the 
handwriting  of  the  magistrate,  if  he  has  signed  the  exami- 
nation, which  now  by  stat.  7  Geo.  4,  c.  64,  he  is  in  all 
cases  required  to  do  (e)." 

The  confession,  however,  was  not  read;  but  on  the 
other  evidence  the  prisoner  was 

Convicted. 

Payne t  for  the  prisoner. 

(6)  See  Bex  v.  Spencer,  Vol.  1  note  (A).    The  passage  in  the  text 

of  these  Reports,  p.  261,  which  to  which  the  note  is  appended  is 

was  an  indictment  for  perjury  in  as  follows: — "  It  is  said  by  Lord 

■  in  Chancery,  and  Lord  Hale,  2  P.  C.  52,  284,  and  upon 
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Oct.  2Sth.  I^Bx  9.  Rawlins  and  Clark. 

A  prisoner  wii  X  HE  prisoners  were  indicted  for  burglary  in  the  dwell- 

burgiary  in  the  ing-hoose  of  John  Bird. 

J^j"*^5"*"j°'^  It  appeared  that  the  prosecutor  Bird  worked  for  one 

worked  for  one  Woodcock^  who  did  husiness  as  carpenter  for  the  New 

W^»i  who  OuCl 

carpenter's  River  Company,  and  put  him  in  to  take  care  of  the  house 

Uc!companyr  ^^^  ^^^  '^^  adjoiningi  which  belonged  to  the  com- 

into  the  bouse  P*°y*    ^^  received  no  more  wages  than  he  did  before  he 

in  question,  lived  there,  nor  had  he  any  agreement  for  any. 

which  belonged  ^     ^  ^ 

to  the  company, 

it^md^some**^       Gaselee,  J.,  and  Vaughan,  J.,  doubted  whether  it 
mills  adjoining.    ^^A  rightly  laid. 

it  B»  received 
no  more  wages 

fol^'ht^entto       Poy^»  AS  omicus  curi€B,  mentioned  a  case  of  Rex  v. 
live  in  the         gmth  and  others,  tried  before  Mr.  Baron  Gumey  at  the 

house: — Held,  ^  '  ^ 

not  righUy  laid,  last  session,  where  a  policeman  was  allowed  to  live  in  a 
house  in;  order  to  take  care  of  it  and  a  wharf  adjoining, 
and  the  learned  Judge  held  that  it  was  properly  described 
as  the  dwellmg-house  of  the  policeman,  on  the  ground 
that  he  must  live  somewhere,  and  he  was  not  otherwise 
the  servant  of  the  owner  than  in  the  particular  matter. 

GaseleEi  J.,  thought  there  might  be  some  difference 
between  the  two  cases,  as  here  the  man  was  put  in  by  a 
person,  who,  though  not  himself  the  proprietor  of  the 
house,  was  the  person  who  did  the  work  for  the  company 
there;  and  his  Lordship  afterwards,  in  summing  up,  said, 
the  house  is  laid  in  the  indictment  as  the  dwelling-house 
of  Bird.  Now,  it  was  not  Bird^s  actual  dwelling-house; 
and  the  question  will  be,  whether  he  was  not  the  servant 
of  the  company  or  of  Woodcock,  who  was  their  builder, 
and  did  work  for  them  there.  A  learned  gentleman  has 
favoured  us  with  a  case  (for  which  I  am  much  obHged  to 
him)  tried  at  the  last  session  before  my  Brother  Gumey, 
which  seems  very  like  this  case.    But  it  strikes  me  there 
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maybe  some  differeDce;  and  I  think,  and  my  Brother 
VoKgham  agrees  with  me,  that  the  safest  course  will  be  to 
ooDsider  the  indictment  as  not  properly  laying  it  to  be  the 
dwelling-house  of  Bird,  and  for  you  to  confine  yourselves 
to  the  charge  of  larceny  only. 

The  prisoners  were  convicted  of  the  simple  larceny. 


BEFORB  MR.  COMMON  SERJlANT  MCREHOUSE. 


Rex  r.  Mary  Ann  Jones.  Oet.  zuu 

JLHE  prisoner  was  indicted  for  stealing  two  half  sove-  if  a.  ask  B., 
reigns,  the  property  of  Ann  Grace  Jones.  Il^^t^o  put 

It  appeared  that  the  prosecutrix  asked  the  prisoner,  ^'^'^^j['^^i 
who  was  not  her  servant,  but  only  a  casual  acquaintance,  tbatitcoouiu 
to  put  a  letter  in  die  post  for  her,  telling  her  at  the  same  break^the'semi 
time  diat  it  contained  two  half  sovereigns  for  the  purpose  JSlf  ^owy^be- 
of  paying  a  bill.  The  prisoner  abstracted  the  money  by  fore  he  puu  the 
breaking  the  seal  of  the  letter  before  she  put  it  in  the  post,  he  ii  guilty 
post  "^'*^"^- 

Magmire,  for  the  prisoner,  objected  that  she  was  only  a 
bailee,  and  there  was  no  animus  furandi  in  the  first  in- 
itaiioe. 

The  Common  Serjeant,  after  consulting  Mr.  Justice 
Goielee,  said,  that,  in  his  opinion,  and  that  of  the 
kamed  Judge,  it  was  a  larceny ;  but  added,  that  if  any 
seiiooa  doubt  were  entertained  on  the  point,  he  would 
Rserveit. 

Verdict — Guilty.    Imprisoned  for  one  month. 

^  the  cases  respecting  twilees'  breaking  balk,  in  Roscoe's  Crim.  Ev. 
p.  478,  et  seq. 


isa. 


1835. 
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FIRST  SESSION,  1835^. 


BEFORE   LORD  DBNMAN,  C.  J.,   MR.  JUSTICE  PARK,    AMD  MR. 
BARON  ALDERSON. 


Nov.26ih. 

A  Jury  may,  if 
they  pleaw,  act 
upon  the  e¥i- 
dence  of  an  ac- 
complice, with- 
out any  con- 
firmation of  hii 
itatement. 


Rex  v.  Hastings  and  Graves. 

X  HE  prisoners  were  indicted  for  stealing  a  quantity  of 
lead  and  copper,  the  property  of  the  conmussioners  of 
Greenwich  Hospital. 

Ctarkson,  in, stating  the  case  for  the  prosecution,  ob- 
served, that  he  should  be  under  the  necessity  of  calling  an 
accompUce  of  the  prisoners  as  a  witness  against  them;  and 
admitted  that  he  should  not,  according  to  the  depositions, 
be  able  to  confirm  his  testimony  as  to  the  particular  pri- 
soners charged ;  yet  he  could  confirm  him  as  to  the  ge- 
neral circumstances  of  the  case,  and  as  to  the  mode  in 
which  the  robbery  had  been  committed. 

Lord  Denman,  C.  J.,  said — I  consider,  and  I  believe 
my  learned  Brothers  agree  with  me,  that  it  is  altogether 
for  the  jury,  and  they  may,  if  they  please,  act  upon  the 
evidence  of  the  accomplice  without  any  confirmation  of 
his  statement.  But  one  would  not,  of  course,  be  indined 
to  give  any  great  degree  of  credit  to  a  person  so  situated. 

The  accompUce  was  examined  and  several  other  wit- 
nesses ;  but  tiie  other  witnesses  rather  contradicted  than 
confirmed  him  in  any  thing,  and  the  prisoners  were  both  . 


Acquitted. 


Clarkson,  and  Doane,  for  the  prosecution. 


CENTRAL  CRIMINAL  COURT,  6  WILL.  IV. 
C  PhUUps^  and  Chambers ^  for  the  prisoner  Hastings. 
Payme,  for  the  prisoner  Ghrayes. 

[Attoraies— Bidbie/2,  and  Carttar.^ 

In  the  Text  Books  it  does  not  tent.    See  also  the  case  of  Ees 

detrly  appear  that  it  is  not  ne-  y.  Webb  and  another,  ante,  Vol.  6, 

ceaary  to  hare  oiiy  confirmation  p.  695;  Rex  y.  Addu,  Id.  388; 

of  an    accomplice;    this   case,  Bex  y.  Rudd^  Cowp.  d36{   and 

therefore,  seems  to  ns  important  Jorda^  y.  Laehbrook,  7  T.  K 

H  a  distinct  decision  to  that  ex-  609. 


BEFORE  MR.  JUSTICE  PARK  AND  MR.  BARON  ALDBRSON. 


Rex  9.  AuEN  and  ClaRke.  2^ov.  27fA. 

XhE  prisoners  were  indicted  for  the  manslaughter  of  Thecaptidnand 
Thomas  Clarkson;  and  the  indictment  stated  in  substance  ^at  wen^S* 
thatthey,  on  the  29th  of  October,  on  the  river  Thames,  indicted  for  the 

^'  '    manslaughter  of 

at  the  parish  of  Plumstead,  feloniously  assaulted  Clark-  apenonwho 

ton,  then  being  on  board  a  vessel  caQed  the  Fawn,  and  so  TniMk,  hy 

navigated  a  certain  steam  vessel  called  the  Royal  Ade-  j[^^^^ 

hide,  that  Clarkson  was  thrown  into  the  river  and  suffo-  Ti>«  nmoiiig 

_        _    _  _  down  wat  attit« 

cated  and  drowned.  boted,  on  the 

part  of  the 


proiecattooi  to 
imprope 


Rylamdt  for  the  prosecution,  after  stating  the  facts,  ^^^^/ 

said  the  question  will  be,  whether  there  was  a  sufficiently  iteam-boat, 

cautious  and  careful  lopk-out  kept  by  the  people  on  board  S^nnot  being 

•J-*  Adelaide.  l^J^^ 

look-ODt  at  the 
time  of  the 

Aldbrson,  B. — You  put  it  as  a  case  of  a  negligent  act  accident. 
of  omission.     I  have  great  doubt  whether  that  amounts  that^oewM 
to  manslaughter.    Not  keeping  a  good  look-out  is  a  neg-  J^^*t"iSen 

ligent  act  of  omission.  the  yenel 

started,  aboat 
an  hoar  pre- 
vioea.    According  to  one  witneat,  the  captain  and  pilot  were  both  on  the  bridge  between  the 
^addle-boxcfl ;  according  to  another,  the  pilot  was  alone  on  one  paddle-box: — Held^  that,  under 
<lieic  drpomslanoes,  there  was  not  sncb  personal  miscondact  on  the  part  of  either  as  to  mike  then 
S«ltT  of  felony. 


Rex 
Allkiu 
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RffUmd. — The  steering  in  a  parficular  and  improper 
directioui  in  consequence  of  not  keeping  a  good  look-out, 
is  an  act  of  commission. 

AlbbrsoNi  B. — It  may  be;  but  it  is  very  difficult  to 
make  felony  out  of  a  negligent  act  of  omission,  unless  the 
party  is  bound  by  law  to  do  the  act  omitted,  as  proTiding 
food  for  a  person  of  tender  years. 

The  case  proceeded,  and  witnesses  were  called ;  from 
whose  evidence  it  appeared  that  Allen  was  the  captun 
and  Clarke  acted  as  pilot;  that  the  Adelaide  started  firom 
London  about  three,  at  which  time  there  was  a  man  for- 
ward in  the  forecastle  to  keep  a  look-out ;  and  that  at  the 
time  when  the  accident  happened,  which  was  about  an 
hour  after,  the  captain  and  pilot  were  both  on  the  bridge 
which  communicates  between  the  paddle-boxes;  the 
night  was  dark,  and  it  was  raining  hard;  the  steamer 
had  a  light  at  each  end  of  the  topsail-yard;  that  the 
Fawn,  on  board  which  the  deceased  was,  was  an  oyster 
smack  conung  up  the  river,  but  without  any  light  on 
board ;  the  deceased  was  below.  A  boy,  who  was  on  board 
the  Fawn,  stated  that  the  steamer  struck  the  Fawn  just 
by  the  tackle-plate  on  the  larboard  side;  that  he  jumped^ 
and  got  hold  of  a  cross  piece  of  the  steamer's  figure-head, 
and  got  on  board;  that  when  he  got  in,  he  found  nobody 
forward;  that  he  went  to  the  foremast  and  found  some 
men  sitting  in  a.place  on  the  deck  on  the  starboard  bow, 
a  distance  of  more  than  forty  feet  from  the  figure-head, 
and  that  he  saw  nobody  nearer  to  the  figure-head  than 
these  men ;  but  he  admitted  that  the  pilot  was  on  the  lar- 
board paddle-box.  There  was  some  contradiction  in  the 
evidence  as  to  whether  the  people  in  the  Fawn  hailed  the 
steamer  or  not. 

Park,  J. — Here  is  a  dark  night  And  run,  a  small  boat 
and  a  large  vessel.    We  are  not  trying  the  question  of 
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wiio  b  liable  dviUy.    It  is  a  question  of  felony.    It  is  a 
question  of  gross  negligence. 

Rybmdf  for  the  prosecution. — I  am  in  a  situation  to 
ahew  by  several  witnesses  that  no  person  was  forward  on 
the  kok-out  at  the  time. 

Park,  J. — ^Then  the  captain  is  not  responsible  in  fe* 
lony.  It  is  the  &ult  of  the  person  who  ought  to  be  there, 
and  who  may  have  disobeyed  orders.  K  the  captain 
letTes  the  pilot  on  the  paddle-box,  as  he  did  here,  be  b 
not  criminally  responsible.  In  a  crinunal  case  every  man 
is  answerable  for  his  own  acts. 

RyUnuL — ^At  such  a  tune  it  was  the  duty  of  the  person 
haviog  command  to  have  a  man  in  the  bows  to  look-out. 

Aldbbsoh^  B. — It  is  equally  the  duty  of  the  owners. 

R^amL — ^Personally,  both  these  prisoners  were  bound 
to  have  a  man  in  the  bows  on  the  look*out. 

Park,  J. — I  am  of  opinion  with  my  Brother  AUerson, 
that  thb  will  not  do.  There  must  be  some  personal  act. 
These  persons  may  be  civilly  responsible. 

Aldbrson,  B. — If  you  could  shew  that  there  was  a  man 
at  the  bow,  and  that  the  captain  had  said,  "  Come  away, 
it*8  no  matter  about  looking  out,"  that  would  be  an  act  of 
nusconduct  on  his  part  Even  on  the  merits  I  think  it  is 
a  very  slight  case.  If  you  can  shew  that  the  death  of  the 
deceased  was  the  result  of  any  act  of  personal  misconduct 
on  the  part  of  the  captain,  you  may  convict  him. 

Park,  J. — Supposing  he  had  put  a  man  there  and  gone 
to  lie  down,  and  the  man  had  walked  away,  do  you  mean 
to  say  he  would  be  criminally  responsible?    And  yoU: 
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must  carry  it  to  that  length  if  you  mean  to  make  any 
thing  of  it. 

Alderson^.B.,  to  the  jury. — Gentlemen  of  the  jury,  I 
think  this  case  has  arrived  at  its  termination.  There  is 
no  act  of  personal  misconduct  or  .personal  negligence  on 
the  part  of  these  persons  at  the  bar. 

Park,  J. — I  entirely  agree  with  my  learned  Brother. 
I  have  been  attending  to  the  case,  and  I  am  entirely  sar 
tisfied  that  they  may  be  responsible  in  a  civil  action,  but 
not  for  a  felony.    We  must  consider  what  we  are  trying. 

One  of  the  Jury. — Is  the  captain  bound  to  have  a  per- 
son on  the  look-out? 

Aldbrson,  B. — Civilly  he  is,  but  not  criminally. 

Park,  J. — ^A  captain  cannot  be  personaQy  active  himself 
for  the  whole  twenty-four  hours. 

Verdict — ^Not  guilty. 

Rylandf  BuUocif  and  R*  Gumey,  for  the  prosecution. 
•  Adolphut,  Clarkson,  and  Laurie,  for  the  prisoners. 
[Attomies — R,  F,  Newman,  and .} 

See  the  next  case  of  Rex  v.  Green. 


Nfiv.  27tk.  B,EX  r.  Green. 

To  make  the  ThE  prisoner  was  indicted  for  the  manslaughter  of 
captain  of  a  William  Williams,  by  the  running  down  of  a  boat  by  the 
gaUty  of  man-    Monarch  steameri  whereby  the  deceased  was  drowned. 

slaiighter,  in 

caofhig  a  person 

to  be  drowned,  by  ranoing  down  a  boat,  the  prosecutor  must  shew  some  act  done  by  the  captain; 

and  a  mero  onusstoo,  on' his  part,  in  not  doing  the  whole  of  hiaduty,  is  not  sufficient.     But,  if 

there  be  suffident  light,  and  the  captun  of  a  steamer  is  either  at  the  helm,  or  in  a  situation  lo 

be  gtring  the  eomnand,  and  does  that  whieh  causes  the  injury,  he  is  guilty  of  manslaughter. 


CENTRAL  CRIMINAL  COURT,  6  WILL.  IV. 

Chambers,  for  the  prosecution. — ^If  a  party  engaged  in- 
a  Uvfiil  occupation  is  guilty  of  wilful  misconduct  or  of 
gross  negligence,  it  is  manslaughter.  . 

Park,  J. — You  must  shew  some  act  done.  You  rather 
itate  it  as  if  a  mere  omission  on  the  part  of  the  prisoner  in 
not  doing  the  whole  of  his  duty  would  be  enough;  and  we 
are  of  opinion  that  is  not  sufficient. 

Chambers,  in  stating  the  case,  was  observing  that  he 
shodd  not  be  able  to  make  out  exactly  where  the  captain 
was  at  the  time — wheii 

Park,  J.,   said,  you  had  better  call  your  witnesses. 
Where  human  life  is  lost,  every  Inquiry  ought  to  be  made. 
1  have  no  hesitation  in  saying,  that  if  there  was  sufficient 
Bgfat,  and  the  captain  himself  was  at  the  helm,  or  in  a* 
situation  to  be  giving  the  command,  and  did  that  which  * 
caused  the  accident,  he  would  be  guilty  of  manslaughter. 

Alderson,  B. — ^There  must  be  some  personal  act.    In' 
die  case  of  a  coach,  the  coachman  is  driving  animals; 
sod,  in  the  case  of  the  captain,  he  is  governing  reasonable 


On  the  part  of  the  prosecution  a  witness,  who  was  the 
master  of  a  collier,  stated,  that  about  six  in,  the  evening' 
of  the  9th  of  November,  the  deceased  and  another  per- 
son were  rowing  him  in  a  small  boat  down  the  river,  when, 
at  a  place  near  Blackwall  Reach,  the  Monarch,  a  small 
steamer  used  for  towing,  of  which  the  prisoner  was  master, 
net  diem,  and,  notwithstanding  their  shouting,  struck  the 
boat  and  nearly  cut  it  in  two;  in  consequence  of  which  the' 
deceased  was  drowned,  but  the  witness  and  the  other 
penon  escaped.  He  adnutted,  on  his  cross-examination, 
that  the '  tide  was  running  strong  against  the  steamer,- 
vhich  had  not  come  round  a  point  of  land ;  and  that  her 
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though  he  had  the  tide  with  hun,  kept  dose  m  shore,  and 
thought  it  was  safer  for  a  boat  like  his  at  that  time  of 
night  to  do  so. 

Park,  J4 — That  u  his  judgment  It  is  a  question  of 
judgment  which  would  be  very  properly  inquired  into  in 
a  civil  action* 

Alderson,  B. — It  is  a  whimsical  issue  to  put  trans* 
portation  for  life  upon* 

Another  witness  sfdd,  tiie  first  man  I  saw  on  getting 
on  board  was  near  the  paddle-box  on  the  deck.  I  sup- 
pose he  Was  the  engines.  It  was  near  about  his  proper 
place,  as  the  engine  is  on  deck,  I  wettt  aft,  and  found  a 
gentieman,  wh(«i  I  took  to  be  the  captain,  and  a  waterman, 
who  was  close  by  the  tiller,  but  had  not  hold  of  it.  [It 
was  admittied  tiiat  tiiis.  gentieman  was  die  prisoner.] 

Park,  J. — Is  the  en^eer  here?  As  it  appears  at 
present,  it  is  a  case  of  pure  accident  if  it  is  any  tiung. 
But  for  the  sake  of  the  prisoner,  and  where  human  life  is 
concerned,  I  should  like  to  have  some  witness  who  saw 
whether  tiiere  was  a  look-out  or  not. 

Aldbrsok,  B.*— There  is  evidence  at  present  firom 
which  the  jury  taiay  infer  that  the  captain  was  steering. 

Chrkson,  for  the  prisoner,  then  called  the  waterman, 
who  stated  that  he  and  the  captain  were  on  the  starboard 
side  of  the  windlass,  and  two  other  men  were  on  the  lar* 
board  side;  that  the  captain  did  not  leave  his  place  onoe, 
and  the  mate  was  at  die  helm  and  remained  there  till 
after  the  accident;  that  the  engine  was  all  open  and 
worked  on  tiie  deck  and  made  a  great  noise;  that  he  did 
not  hear  the  shouting  in  time  to  do  any  thing  to  avert  the 
accident;  that  the  engine  was  stopped  immediately,  and 
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the  people  on  board  all  ran  aft  to  look  for  boat-hooksi  and 
to  tee  what  they  eould  do  to  belptliose  in  the  water. 

Park,  J.,  and  Aldersok,  B.|  then  put  it  to  Chambers 
whether  he  would  puraue  the  caae  further. 

Ckambers  yielded  to  this  intimation  of  their  Lordships* 
opioions,  and  gave  up  the  case. 

Park,  J. — ^This  case  has  come  to  its  end.  At  the  out- 
nde  it  can  only  be  considered  as  one  of  those  accidents 
vhich  Witt,  happen  in  a  river  navigation*  It  appears  that 
thej  kept  a  proper  look-out.  There  were  several  per- 
sona on  deck  at  the  time. 

Verdiot — ^Not  guilty. 

Chambers^  for  the  prosecution. 
Garison,  for  the  prisoner. 

Sm  Uieesse  of  Eex  v.  Liojfdf  killed,  was  not  sappoited  by  eri* 

iafee,Vol.  l,p.  ^1»  in  wliich  it  was  deuce  that  the  prisoner  was  woik- 

hdd  that  an  indictment  for  man-  ing  the  windlass  with  A.  B.  and 

daughter,  charging,  that  the  pri-  C.  D.,aDd  tbat»  by  his  going  away 

Mmer  did  compel  and  force  A.  B.  they  were  not  strong  enough  to 

and  C.  D.,  who  were  working  at  a  woik  it,  and  so  they  let  it  go;  be* 

cmain  wiDdlasSy  to  leave  the  sud  cause  the  words,  compel  and  force, 

wiodlais,  and  by  such  compulsion  must  be  taken  to   mean  active 

lod  force,  &c.,  the  deceased  was  force. 


Ri:^  P.  WaipHT,  FjelDi  and  Saujiders^  ^^-  28'*- 

JlHE  prisoners  Wright  and  Field- were  indicted  tot  The  luggage  of 
stealing  a  portmanteau,  two  coats,  and  various  other  arti«^  higbra«^nm* 
cles,  the  goods  of  Philip  Akerman,  in  a  vessel  upon  the  JjJf'Jj^'*^, 

or  merchandiie 
in  the  17th 

«ccikm  of  the  stat.  7  ft  S  Geo.  4,  c.S9,  which  reUtei  to  pioperty  stotea  from  any  vettel  In  any 

nivigiUe  river. 
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navigable  river  Thames,  and  the  prisoner  Saunders  was 
indicted  for  receiving  a  part  of  the  said  goods,  knowing 
them  to  have  been  stolen. 

The  property  in  question  was  the  luggage  of  a  pas- 
senger going  on  board  the  Columbine  steamer  from  Lon- 
don to  Hamburgh. 

PaynCf  for  the  prisoners  Wright  and  Fieldi  submitted, 
that  the  offence  was  only  simple  larceny,  and  was  not 
within  the  statute  7  &  8  Geo;  4,  c.  S9,  s.  17,  upon  which 
the  indictment  was  framed.  In  the  repealed  statute  24 
Geo.  S,  c.  S5,  the  words  used  were  goods,  wares,  and 
merchandize;  upon  the  construction  of  which  it  was  laid 
down  in  John  Howards  casot  Foster's  Crown  Law,  p.  77, 
that  the  word  goods  being  connected  with  the  words 
wares  and  merchandizes,  the  safer  construction  of  so 
penal  a  statute  was  to  confine  it  to  goods  ejusdem  generis , 
viz.  goods  exposed  to  sale.  In  the.  present  statute  the 
words  used  are  goods  or  merchandize;  and  that  must 
mean  goods  sent  by  one  tradesman  to  another,  and  mer- 
chandize sent  by  one  merchant  to  another.  And  there 
is  no  reason  why  luggage  should  be  protected  in  ships 
more  than  any  where  else.  And  in  the  section  imme? 
diately  following,  the  words  used  are,  **  goods,  merchan- 
dizej  or  article  of  any  kind  belonging  to  the  vessel;**  while 
in  the  12th  section  as  to  stealing  in  houses,  and  the  15th 
as  to  shops,  &c.,  the  words  used  are,  **  chattel,  money, 
or  valuable  security." 

Park,  J.,  and  Alderson,  B.,  were  of  opinion  that  the 
object  of  the  statute  was  to  protect  things  on  board  a 
ship;  and  that  as  the  words  were  goods  or  merchandize, 
the  luggage  of  a  passenger  would  come  within  the  general 
description  of  goods;  and, 

AldbrsoNi  B.,  observed,  that  the  words,  '*  or  article  of 
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any  kindy"*  was  fimited  to  articles  of  any  kind  belonging  to 
the  ship. 

Verdict  —  Wright    guilty   of    the    whole 

ofience;  Field  not  guilty;   Saunders  not 

guilty. 

Payne,  for  the  prisoners  Wright  and  Field. 
Clarksan,  for  the  prisoner  Saunders. 
See  the  cue  of  Bex  ▼.  /oAn  Leigh,  I  Leach's  Cr.  L.,  p.  62,  case  28. 


OXFORD  SPRING  CIRCUIT,  1835. 


BCPORE  MR.  JUSTICE  PARK  AND  MR.  JUSTICE  COLERIDGE. 

BERKSHIRE  ASSIZES. 

BEFORE  MR.  JUSTICE  PARK. 

Do£  on  the  Demise  of  Wheeler  v.  Gibbons.  March  2nd. 

JDJECTMENT  for  a  copyhold  cottage  and  premises  at  a.,  being  the 

W  -u  1 J  owner  of  a 

W  ameld.  copyhold,  made 

It  appeared  that  the  premises  had  originally  belonged  » conditional 
to  Stephen  Beal,  who  had,  in  the  year  1826,  mortgaged  in  the  year 
them,  with  other  premises,  to  the  lessor  of  the  plaintiff  lecure  money 
for  400/.;  and  that  Beal  had,  in  the  year  1826,  made  a  ^."^0^5,1"* 
conditioiial  surrender  of  them  to  the  lessor  of  the  plaintiff  copyhold  to  o., 

and  made  a 
iO  secure  that  sum.  surrender  of  it 

It  farther  appeared,  that,   in   November,  1832,  the  futS/"  jS^^s 
premises  were    bought   at  auction    by   the  defendant;  G- was  admitted 

^  J  ^    tenant;  and,  in 

1834,  W.  was 
also  admitted 
tenant  :^-HeU,  that,  on  ejectment  brought  by  W.,  he  was  entitled  to  recover. 

VOL.  VII.  M  N.  P. 


CASES  ON  THE 

after  which  they  were  surrendered  by  Beal  to  the  defen-^ 
danty  who  was  admitted  tenant  of  them  on  the  17th  of 
May,  183S.  The  lessor  of  the  plaintiff  was  admitted  te- 
nant on  the  14th  of  July,  1834,  upon  the  conditional  sur- 
render made  in  the  year  1826. 

Tal/ourd,  Serjt.,  for  the  lessor  of  the  plaintiBl— The 
surrender  of  the  year  1826  gaye  the  lessor  of  the  plaintiff 
a  complete  title  to  recover,  and  the  admission  was  quite 
unnecessary.  A  tenant  of  a  copyhold  has  a  complete 
title  before  admission  as  against  every  one  but  the  lord. 
That  was  decided  in  the  case  of  Holdfast  v.  Clapham  (a). 
I  submit,  also,  that  Mr.  Beal  having  surrendered  to  the 
use  of  the  lessor  of  the  plaintiff,  a  surrender  by  him  to 
the  use  of  the  defendant  was  wholly  inoperative ;  and, 
as  the  admittance  by  the  lord  of  the  lessor  of  the  plaintiff 
in  1834  had  relation  back  to  the  time  of  the  surrender, 
the  lessor  of  the  plaintiff  has  a  perfect  title,  even  against 
the  lord. 

Park,  J.,  directed  the  jury  to  find  for  the  plaintiff. 

Verdict  for  the  plaintiff. 

Talfourdf  Serjt.,  and  ,  for  the  lessor  of  the 

plaintiff. 

Curwoodt  for  the  defendant 

lAttoaaeiH-Wheeler,  and  Sir  R.  Sidney.'] 

(a)  1  T.  R.  600.  In  that  case  it  and  tbit  the  suRBderee  may  re- 
was  held,  that  the  title  to  copyhold  cover  in  ejectment  against  the 
lands  relates  back  from  the  time  of  surrenderor,  on  a  demise  laid  be- 
the  admittance  to  the  surrender,  as  tween  the  times  of  surrender  and 
against  all  persons  but  the  lord;  admittance. 


OXFORD  CIRCUIT,  6  WILL.  IV. 


ViMSSj  Gent  v.  Serell.  ^^^  3^^ 

lilBEL. — There  was  no  plea  of  the  general  issue,  hut  a  if,  in  an  acUon 
plea  of  justification.    Replication — de  injurid.  ^Ife^muhy 

The  alleged  libel  was  a  pamphlet,  published  by  the  de-  iJI„?|"'J[°*'„b. 
fendant ;  but  the  declaration  also  stated  a  placard  which  lication,  the 
had  been  likewise  published  by  the  defendant.  at  liberty  to 

To  prove  the  posting  of  the  placard,  a  bill-sticker,  ^^f^^e"^^ 
named  Keip.  was  called.  iication,  with  a 

'^  view  to  the 

amouBt  of  da- 

Ididlaw,  Seijt.,  for  the  defendant. — ^As  there  is  no  plea 
of  the  general  issue,  this  evidence  is  not  receivable.  By 
the  plea  these  publications  are  all  admitted. 

Paek,  J. — The  publication,  Do  doubt,  is  admitted;  but 
I  thmk  that  the  plaintiff  may  shew  the  manner  of  the 
publication,  with  a  view  to  the  amount  of  the  damages. 

The  evidence.was  received. 

Verdict  for  the  plaintiff— -Damages  40L 

Talfowrd,  Seijt.,  and  TMoi,  for  the  plaintiff 
Ludlow,  Serjt.,  and  Godson,  for  the  defendant. 
[Attornies*— iS.  Vines,  and  Rohiiwm,^ 
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BEFORE  MR.  JUSTICE  COLERIDGE. 


March  2rd.  ^^^  ^    q^^^  ^j  y^^^^ 

A  count,  charg.  RaPE.— The  Jrst  count  of  the  indictment  charired. 

ing  A.  with  •  -  o        ' 

npe,uapriii.  that,  on  the  2^nd  day  of  February,  1835,  the  prisoner 
degree"  and  B*  Gray  feloniously  assaulted  Eleanor  Harding,  and  violently, 
fhJ^Mcoifd  dl"  *"^  against  her  will,  feloniously  ravished  and  carnally 
gree,  may  be       knew  her ;  and  that  the  prisoner  Wise  was  feloniously 

joined  with  ^  -     »        ^  >        i  .  ^. 

another  count,  present,  aiding  and   assisting  Gray  in  the  commission  of 

prTncipai  in  the  *hat  felony.   The  second  count  charged  the  prisoner  Wise 

^"*  A^^*^***  •  ^^^^   having  ravished   Eleanor   Harding,   and   that  the 

cipai  in  the  se-  prisoner  Gray  was  feloniously  present^  aiding  and  abetting 

cond  degree.        ,  . 

him. 

Before  the  prisoners  had  pleaded, 

Ferard,  for  the  prisoners,  moved  to  quash  the  indict- 
ment, on  the  ground  that  there  was  a  misjoinder— each 
prisoner  being  charged  as  a  principal  in  the  first  degree, 
and  also  as  a  principal  in  the  second  degree. 

Coleridge,  J. — What  distinction  do  you  make  in  this 
case  between  a  principal  in  the  first  degree  and  a  principal 
in  the  second  degree? 

Ferard. — The  stat.  9  Geo.  4,  c.  31,  s.  16,  does  not 
award  any  specific  punishment  for  a  principal  in  the  se* 
cond  degree  in  a  case  of  rape;  and  the  judgment  against 
a  principal  in  the  first  degree,  and  that  against  a  principal 
in  the  second  degree,  might  be  different.  In  the  stat. 
7  &  8  Geo.  4,  c.  29  (the  Larceny  Consolidation  Act),  there 
is  a  specific  enactment,  by  s.  61,  as  to  principals  in  the 
second  degree ;  and  so  there  is  in  the  Malicious  Injuries 
Act,  7  &  8  Geo.  4,  c.  SO,  s.  26.     This  very  objection  was 
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taken  in  the  case  of  Rex  v.  Folkes  and  Ludds  (a),  but  it 
did  not  ultimately  become  material,  as  one  prisoner  alone 
was  conyicted. 

Coleridge,  J. — The  stat.  9  Geo.  4,  c.  31,  s.  16,  awards 
the  punishment  of  death  to  ''  every  person  convicted  of 
the  crime  of  rape."  Now  I  take  it  that  a  principal  in  the 
second  degree  falls  clearly  within  that  provision;  aiid  that, 
therefore^  the  objection,  that  the  judgment  might  be  dif- 
ferent, entirely  faUs. 

The  prisoners  pleaded  not  guilty,  and  were  acquitted 
on  .the  merits. 

Cunoood^  for  the  prosecution. 

Ferard,  for  the  prisoners. 

[Attomies— TTor^  4r  'S^on,  and  Soames.'] 

(a)  AI.  C.  C.  354.    In  that  case  the  prosecutrix  should  elect.  The 

the  mdictment  in  the  first  count  learned  Serjeant  overruled  both 

dai^ged  that  Folkes  cpinmitted  a  objections,  and  evidence  was  giyen 

npeon  Elizabeth  Heythorp,  and  that  Folkes  and  the  three  others, 

that  Ludds  and  two  others  uded  at  the  same  time  and  place,  suc- 

Inm  in  so  doing;  and,  in  the  se-  cesstvely  committed  rapes  on  the 

condeount,that  Ludds  committed  prosecutrix,  the  others  aidinij^  in 

the  offence  of    rape,  and    that  turn.    The  defence  of  Ludds  was 

Folkes  and  the  two  others  uded  an  alibi.    The  jury  found  Folkes 

bim.     At  the  trial  before  Mr.  guilty  generally,  and  ,  acquitted 

Serjt.  Storks,  at  the  £ly  Assizes,  Ludds;  and  the  Judges  held  that 

it  was  objected  that  the  indict-  the   conviction   of  Folkes   was 

Qent  should  be  quashed,  or  that  good  on  the  first  count. 
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1836. 


March  3rd. 

Rewards,  under 
the  Stat  7  Geo. 
4,  c.  64,  8.  28, 
for  the  appre- 
hension of  of- 
fenders, are  not 
confined  to  caaea 
where  the  per- 
son apprehend- 
ing has  had  a 
loss  of  time,  or 
has  been  at  an 
ezpense. 


Rex  v.  Barnes. 

Burglary. — ^The  prisoner  was  indicted  for  breaking 
into  the  house  of  Francis  Jessett,  in  the  night-time,  on  the 
ISth  day  of  September,  1834. 

If  appeared,  that  the  house  had  been  broken  into  by  a 
hole  being  made  in  the  wall  large  enough  for  a  person  to 
enter ;  and  that  the  son  of  the  prosecutor,  hearing  the 
noise  of  the  breaking  into  the  house,  had  come  down 
stairsi  and  secured  the  prisoner  in  the  actual  commission 
of  the  offence. 

Verdiot^-Ouilty. 


Tyrwhitt,  for  the  prosecution,  applied  to  the  learned 
Judge  to  grant  a  reward  to  the  son  of  the  proaecutor,  un- 
der the  Stat.  7  Geo.  4,  c.  64,  s.  S8  (a). 

Coleridge,  J. — I  see  that  the  words  of  the  statute  are 
"  expenses,  exertions,  and  loss  of  time,"  which  seem  to 
contemplate  an  outlay  of  money  by  a  person  going  in 
pursmt,  or  the  loss  of  his  time  in  going  to  some  distance 
to  apprehend  the  offender. 

Carringtont  amicus  curia,  mentioned  the  case  of  Rex 
V.  Blake  (6),  in  which  Mr.  Justice  Williams  ordered 
a  reward  to  be  paid  to  a  witness  who  had  come  down 
stairs  in  a  similar  way  when  a  burglary  was  committed; 
but  that  there  that  witness^  did  not  apprehend  the  pri- 
sonerSf  who  were  three  in  number,  but  was  merely  enabled 
to  give  such  a  description  of  them  as  caused  their  appre* 
hension. 

Coleridge,  J. — I  remember  that  the  Judges  on  the 


(a)  Set  forth  Gar.  Supp.  p.  115. 

(b)  Tried  at  the  BerkBbire  Summer  Assizes,  1834. 
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tpectal  commission  at  Bristol  (a),  ordered  rewards  under 
dus  act,  in  several  instanees,  to  be  paid  to  persons  who 
displayed  great  courage,  but  who,  like  the  witness  in  the 
present  case,  had  not  been  put  to  any  expense.  I  think, 
therefore,  that  I  ought  to  grant  a  reward.  Let  a  reward 
of  5^  be  paid  to  the  witness  Jessett. 

Order  accordingly. 
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Tyrwkiit^  lor  the  prosecution. 

[Attorney— Hfl//.] 


(a)  Itt  the  year  1832,  before 
liOid  CIdef  Justice  Tindal,  Mr. 
Jutioe  TamUon^  and  Mr.  Justice 


Boionquet,  On  that  special  com- 
mission Mr.  Justice  Coleridge  was 
one  of  the  counsel  for  the  crown. 


BEFORE  MR.  JUSTICE  PARK. 


Rbx  V.  Thoicab  Jones. 

iloRSE-STEALING.— The  prisoner  was  chaiged  with  stealing  a 
bone,  the  property  of  Geoige  Bathe  Cimdell.  It  was  lost  from  a  field 
3t  Hungeifixrd,  and  found  in  the  possession  of  the  prisoner  in  Uamp- 
ihire. 

Verdict— Guilty. 


Canrngteny  for  the  prosecution,  applied  to  the  learned  Judge  to  order 
i  reward  to  be  paid  to  the  prosecutor,  Mr.  Cundell,  on  the  ground  that 
b«  bad  shewn  great  activity  in  going  in  pursuit  of  tiie  prisoner;  and  that 
be  alio^  at  a  considerable  expense,  had  sent  persons  to  Bath,  to  Oxford, 
sod  to  London,  in  search  of  the  person  who  had  stolen  his  horse ;  and 
«l>o  that  be  had  discovered  another  horse,  which  had  been  stolen  by  the 
prisoner,  which,  by  his  means,  had  been  restored  to  its  owner. 

Park,  J.— As  these  facts  did  not  appear  on  the  trial,  they  ought  to 
be  laid  before  me  on  affidavit. 

Ao  affidavit  of  tbeae  facts  was  made  by  the  prosecutor,  and  laid  before 


March  3rd. 

Where  a  reward 

is  applied  for 
under  the  cut. 
7  Geo.  4,  c.  64, 
s.  28,  for  the 
apprehension  of 
an  offScnder, 
and  the  facts  on 
which  the  ap- 
plication is 
grounded  have 
not  appeared  In 
evidence,  the 
learned  Judge 
will  require 
them  to  be  laid 
before  him  on 
affidavit. 
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the  learned  Judge  at  his  lodgings;  upon  which  his  Lordahip  ordered  i 
reward  of  8/.  to  be  paid  to  Mr.  Cundell. 

Carrmgton,  for  the  prosecution. 

[Attorney-— /To^] 


OXFORD  ASSIZES. 

BEFORE   MR.   JUSTICE  PARK. 


March  7th. 

In  a  case  of  fe- 
lony the  testi- 
nony  of  the 
wife  of  an  ac- 
complice is  not 
such  evidence 
■8  a  jury  ought 
to  rely  upon  as 
confiimation  of 
the  statement  of 
the  accomplice. 


Rex  r,  Neal  and  Taylor. 

X  HE  prisoners  were  indicted  for  stealing  a  sheets  the 
property  of  AlbanBull. 

It  appeared  that  the  stolen  sheet  was  found  in  the  house 
of  William  Brain^  who  was  admitted  king's  evidence;  and 
William  Brain  gave  evidence  to  shew  that  the  prisoners 
stole  the  sheet. 

Park^  J. — ^What  evidence  have  you,  Mr.  Walesby,  to 
confirm  the  accomplice's  statement? 

Walesbfft  for  the  prosecution. — ^The  wife  of  the  ac- 
complice. 

Park,  J. — Have  you  any  other  confirmation? 

Wcdesby. — No,  my  Lord. 

Park,  J.-— Confirmation  by  the  wife  is,  in  a  case  like 
this,  really  no  confirmation  at  all.  The  wife  and  the  ac- 
complice must  be  taken  as  one  for  this  purpose.  The  pri- 
soners must  be  acquitted. 

Verdict— Not  guilty. 
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Walesby,  for  the  prosecution. 
Cooper,  for  the  prisoners. 

[Attonues — Edgingtonf  and  Looker  J] 

8ee  tbe  case  of  Bex  ¥.  Noakes,  ante,  Vol.  5,  p. 
— ♦— 
BEFORE  MR.  JUSTICE  COLERIDGE. 


Ellis,  Clerk,  0.  Chinnock.  March  6M. 

Assumpsit  on  a  warranty  that  a  horse  sold  by  the  ifapenonhas 
defendant  to  the  plaintiff  was  "  sound,  free  from  vice,  and  Jj^JfJ,tJJj^, 
quiet  in  harness.**    Breach,  that  the  horse  was  "  not  quiet  which  has  been 

.     ,  ^     __  _  ^  -..T  -  >      1         broken,  and  he 

m  harness.      Pleas— ^r«/,  Non-assumpsit;  second,  that  teodenthe 
the  horse  "was  quiet  in  harness;"   concluding  to  the  ^^J^J^J^^o 
country.  '*?^."*f''^ 

''  ceive  It,  the 

The  horse  was  sold  by  the  defendant's  son  to  the  plain-  buyer  Uentided 
tiff  on  the  7th  of  May,  1834.  hoJlTfor'^a 

Evidence  was  given  of  the  warranty,  and  that  the  horse  ^°^*^,y' 
was  not  quiet  in  harness ;  and  it  appeared,  that,  on  the  30th  >«u  it,  and  may 

/  *^*^  '  '  recover  against 

of  May,  1834,  the  plaintiff  tendered  back  tbe  horse  to  the  seller  for 
the  defendant,  as  not  being  quiet  in  harness,  and  that  the  horn  during 
defendant  refused  to  receive  it     It  was  proved  that  the  ^<^i°^* 
horse  was,  on  the  SOth  of  May,  1834,  placed  at  livery  at 
the  Horse  and  Jockey  Inn,  at  Reading,  and  remained 
there  till  Reading  Fair,  which  was  on  the  25th  of  July, 
when  it  was  sold. 

The  plaintiff  sought  to  recover  the  difference  in  price 
between  the  sum  of  31/.  10^.,  paid  by  him  to  the  defen- 
dant as  the  price  of  the  horse,  and  the  sum  of  17/.,  at 
which  it  was  sold  at  Reading  Fair ;  and  also  a  sum  of 
6L  I5s.  UeL  paid  for  the  keep  of  the  horse  at  the  Horse 
and  Jockey  Inn  during  the  time  it  stood  there. 

Coleridge,  J.  (in  summing  up). — With  respect  to  the 


170 


1«8& 


GASES  ON  THE 

keep  of  the  horse,  I  am  of  opimoD,  that,  if  a  penon  has 
bought  a  horse  with  a  warranty,  which  has  been  broken, 
and  he  tenders  the  horse  to  the  seller,  and  the  seDer  re- 
fuses to  receive  it  back,  the  buyer  is  entitled  to  keep  it  a 
reasonable  time  till  he  can  sell  it,  and  for  that  time  he 
may  against  the  seller  recover  the  expense  of  keeping  it ; 
but  he  must  not  keep  it  as  long  as  he  chooses.  All  that  he 
is  allowed  to  do  is  to  keep  it  for  a  reasonable  time  till  he 
can  fairly  sell  it,  and  for  that  time  he  ought  to  be  allowed 
for  keeping  it.  If  you  think  that  keeping  the  horse  from 
the  80th  of  May  till  the  25th  of  July  was  keeping  it  for 
a  reasonable  time,  you  ought  to  allow  the  sum  of  6/.  15«.  1 1  d, 
which  is  claimed.  If  it  was  a  good  thing  for  the  sale  of 
the  horse  to  keep  it  till  Reading  Fair,  you  wiU  find  your 
verdict  for  the  amount  claimed;  but,  if  you  thmk  the 
hocse  ought  to  have  been  sold  within  a  week  or  a  fiort- 
mgfat,  or  some  odier  short  time,  you  will  deduct  so  much 
of  the  claim  as  goes  beyond  that  time. 


Verdict  for  the  plaintiff  lor  the  whole  amount 
claimed. 

Ludlow,  Serjt»  and  Yates,  for  the  plaintiff. 
Jervis,  and  Carrington,  for  the  defendant. 
[AUormet-^^ierwood,  and  SmghtJ] 

See  the  case  of  Watton  v.  Dentanf  ante,  p.  85. 


Mardk  9tlu     Rbx  c  Wheeler,  Robert  Cowley^  and  John  Cowley. 

An  indictment  M^HE  indictment  charged,  in  the  Jirsi  count,  that  the 
SrtSunMhUt    pri»^»»en,  Wheeler  and  Robert  Cowley,  did  feloniously 

A.andB.kUled 

a  sheep,  with  intent  to  sUal  one  of  its  hind  legs;  and,  in  tlie  second  count,  that  C.  received  nine 
pounds'  weight  of  mutton  so  ttokn  at  qforetaid;  and,  in  the  third  count,  that  C.  received  the  mutton 
"of  a  certain  evil-disposed  person,"  jctsnier,  Stc,i—Held,  that,  on  this  form  of  indictment,  all  the 
three  prisoners  might  be  piopcriy  eonvicled. 
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kOl  one  aheep,  of  the  goods  and  chattels  of  Henry  Deait» 
"with  intent  to  steal  one  of  the  hind  legs  of  the  said  sheep." 
The  second  count  charged  the  prisoner,  John  Cowley, 
with  receiving  nine  pounds'  weight  of  mutton,  part  of  the 
goods  and  chattels  ''so  stolen  as  aforesaid,"  he  well 
knowing  it  to  he  stolen.  The  third  count  charged,  that 
the  prisoner,  John  Cowley,  received  the  nine  pounds* 
weight  of  mutton  from  *'  a  certain  evil-disposed  person," 
he  then  knowing  that  the  mutton  had  heen  stolen  by  the 
said  '^  evil-disposed  person." 

CoLBRiDOB,  J. — I  think  that  the  second  count  cannot 
be  supported,  as  it  states  the  mutton  to  have  been  ''  so 
stolen  as  aforesaid;"  and  there  is  no  stealing  mentioned, 
as  the  first  count  only  imputes  to  the  other  prisoner  an 
mtention  to  steal. 

JITZeofi,  for  the  prosecution,  referred  to  the  third 
count,  where  it  was  stated  that  the  mutton  was  stolen  by 
some  evil-disposed  person. 

Coleridge,  J. — Upon  that  count  two  difficulties  pre- 
sent themselves:  the  first  is,  whether,  if  the  principal 
felon  be  known^  his  name  should  not  be  stated ;  and,  if 
not  known,  whether  it  should  not  be  charged,  that  he  is 
imknown. 

Mr.  Tomes,  the  clerk  of  the  indictments,  stated,  that 
nnce  the  stat.  7  &  8  Geo.  4,  6. 29,  s.  54,  it  had  been  usual 
to  frame  a  count  against  a  receiver  in  this  form  (a). 

Coleridge,  J. — The  other  difficulty  is  this:  this 
count  is  for  receiving  stolen  goods ;  and  it  is  joined  not 
with  another  count  against  other  persons  for  stealing  any- 
thing, but  with  a  count  for  killing  with  intent  to  steal; 

(a)  See  the  case  of  Rtx  ?.  JervU,  antCi  Vol.  6,  p.  166. 
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which  appears  to  me  to  be  an  offence  quite  distinct  in  its 
nature  from  that  imputed  to  the  prisoner,  John  Cowley. 
I  shaU  not  stop  the  case,  but  I  will  take  care  that  the  pri- 
soner, John  Cowley,  has  any  advantage  that  can  arise 
from  the  objection^  if,  upon  considei^ation,  I  should  think 
it  well  founded. 

The  jury  found  all  the  prisoners  guilty. 

ArLean,  for  the  prosecution. 

[Attorney— PieW.] 


The  two  prisoners,  Wheeler  and  Robert  Cowley,  were 
afterwards  sentenced  to  be  transported  for  life,  and  the 
prisoner,  John  Cowley,  to  be  imprisoned  and  kept  to  hard 
labour  for  six  calendar  months — the  last  week  in  solitary 
confinement. 


iM««A  B**.  Gordon,  Esq.  r.  Cox,  Widow. 

In  trespafli  for  X  RESPASS. — The  Jirsi  count  of  the  declaration  was 

hona^ch^  ^^  ^^^  imprisonment;  second  count,   that  the  plaintiff 

Wred'of"ttf  d*^  had  hired  certain  horses  to  draw  his  carriage  part  of  the 

iendant  to  take  way  from  Oxford  to  London,  and  that  the  defendant  took 

tiie  defendant's  away  the  horses.     Pleas— ^r«/,  to  the  whole  declaration, 

Smt  pieadeT"  ^^*  g^^ty »  second,  to  the  second  count,  that  the  horses 

that  the  plaintiff  were  the  horses  of  the  defendant,  and  that  the  plaintiff 

reniMd  to  pay 

hit  biu  for  en-  had  uot  hired  them  (concluding  to  the  country) ;  ihird^ 
and  th^The       ^^  ^^^  sccoud  count,  that  the  defendant  was  an  innkeeper, 

defendant  did 
io  to  present 

the  removal  of  the  plaiotifrs  carriage.  To  this  plea  the  pUintiff  replied,  that  he  had  "  tendered" 
the  defendant  45^;  and  the  defendant  rejoined,  denying'  the  tender.  It  was  proved  that  the 
plaintiff  put  down  the  money,  and  offered  it,  if  the  defendant  "  would  take  it  in  full  of  the  bill :" — 
Held,  that  this  was  not  a  valid  tender,  and^  that  this  evidence  did  not  support  the  replicatioo: — 
Heldf  also,  that  on  these  pleadings  the  Jury  are  not  to  consider  the  reasonableness  of  the  defen« 
danf  s  bill. 
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and  duit  the  plaintiff  owed  her  a  large  sum  of  money  for  183& 
the  lodging  and  entertainment  of  the  plaintiff  and  his 
fiunily,  and  for  the  standing  of  his  carriage  at  the  defen-> 
dant's  inn;  and  that  the  plaintiff  refused  to  pay  the  said 
Sam;  and  that,  to  prevent  the  removal  of  the  plaintiff's 
carriage,  the  defendant  removed  the  horses.  Replication  to 
the  third  plea,  that  after  the  deht  was  incurred,  and  before 
the  removal  of  the  horses,  the  plaintiff  "  tendered"  to 
the  plaintiff  the  sum  of  46A  I2s.  7cL  Rejoinder,  denying 
the  tender. 

It  appeared  that  the  plaintiff,  who  was  a  gentleman  of 
fortune  residing  in  the  county  of  Somerset,  had  come 
with  his  wife  and  another  lady  to  attend  the  installadon 
of  the  Duke  of  Wellington  as  Chancellor  of  the  Univer- 
sity of  Oxford,  and  that  they  had  taken  up  their  abode 
at  the  King's  Arms  Hotel  at  Oxford,  which  was  kept  by 
the  defendant.  The  plaintiff  and  his  party  came  to  the 
hotel  on  the  9th  of  June,  1834,  and  left  on  the  Hth  of 
that  month.  It  further  appeared,  that,  on  the  Hth  of 
June,  the  plaintiff  ordered  his  bill,  and  desired  that  horses 
should  be  put  to  his  carriage.  The  bill  brought  to  him 
by  the  defendant's  daughter  amounted  to  49/.  I9s.  Id,, 
(including  a  charge  of  2L  8s.  7d.  for  servants) ;  and  the 
horses,  which  were  post  horses  the  property  of  the  defen- 
dant, were  brought  out,  and  one  of  them  placed  by  the 
side  of  the  pole  of  the  plaintiffs  carriage.  It  further 
appeared,  that  the  plaintiff  complained  that  he  was  over- 
charged, and  said  he  should  make  deductions  from  the 
bill,  so  as  to  reduce  it  to  462.  I2s.  Id.  The  defendant's 
daughter  reftised  to  abate  any  thing,  and  ordered  the 
horses  to  be  taken  from  the  carriage,  and  replaced  in  the 
stable,  which  was  accordingly  done.  It  was  proved  by 
Mr.  WooDey,  the  brother-in-law  of  the  plaintiff,  that  the 
plaintiff  put  down  on  the  table  the  sum  of  46/.  12s.  7c/., 
and  the  defendant's  daughter  refused  to  take  it ;  but  in 
his  cross-examination  he  said,  '^  Mr.  Gordon  offered  the 
money,  if  Miss  Cox  would  take  it  in  full  of  the  bill,  and 
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give  a  receipt.*'  It  further  appeared,  diaft  the  plaintiff^ 
for  want  of  post  horses,  did  not  leave  the  defendant's  hotel 
for  five  hours  after  this  time,  when  Mr.  Walsh,  a  solicitor, 
who  was  called  in  by  the  plaintiff,  persuaded  the  defen- 
dant to  deduct  3/.  from  her  bill,  and  to  let  the  pkuntiff 
have  horses,  which  she  accordingly  did.  It  was  further 
proved,  that  the  plaintiff  had  ordered  a  relay  of  horses  at 
Tetsworth,  which  was  used  by  another  person,  because 
the  plaintiff  did  not  arrive  at  .Tetsworth  at  the  time  he 
had  named,  and  that  the  plaintiff  was  delayed  in  cense- 
quence. 

Ludlow f  Serjt.,  for  the  defendant — ^The  tender  relied 
on  by  the  plaintiff  u  not  good  in  point  of  law,  as  he  re- 
quired that  the  money  should  be  taken  in  complete  dis- 
charge of  the  bDl,  which  is  a  condition  which  no  debtor 
has  a  right  to  make  at  the  time  of  a  tender  of  a  smn  of 
money.  With  respect  to  the  taking  away  of  the  post 
horses  by  the  order  of  Miss  Cox,  I  submit  that  no  inn- 
keeper is  bound  to  provide  post  horses  for  a  guest,  unless 
there  has  been  a  previous  agreement  to  that  eflfect,  of 
which  there  is  no  evidence  in  the  present  case. 

Coleridge,  J.,  (in  summing  up.) — The  first  ques- 
tion you  will  consider  is,  whether  the  plaintiff  was 
either  assaulted  or  imprisoned.  The  next  question  is, 
whether  the  plaintiff  hsd  hired  the  horses.  And  the  de- 
fendant has  also  alleged,  that  the  plaintiff  was  indebted 
to  her,  and  had  refused  to  pay  her ;  to  which  the  plain- 
tiff has  replied,  that  he  tendered  her  a  sum  of  money ; 
and  whether  that  sum  of  money  has  been  tendered 
or  not,  will  form  the  third  question  in  this  cause.  It  is 
clear  that  there  was  no  assault,  and  there  seems  to  have 
been  no  restraint  on  the  j>erson  of  the  plaintiff,  or  of  any 
of  his  party,  so  as  to  prevent  them  from  going  wherever 
they  pleased.  With  respect  to  the  hiring  of  the  horses, 
you  will  say  whether  the  horses  being  brought  out  in  the 
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miniier  described,  convinces  you  that  there  had  been  a  18S6. 
prerioos  luring  of  them  in  the  same  way  as  at  the  other 
inns  at  which  the  plaintiff  had  bespoken  horses.  With 
respect  to  the  question  of  tender,  I  should  tell  you  that 
t  party  may  do  one  of  two  things — ^he  may  either  resist  a 
daim  altogether,  or  tender  a  less  sum ;  but  if  he  take  the 
latter  course,  he  must  not  encumber  his  tender  with  the 
conation  tliat  the  other  party  shall  accept  the  money  in 
M  discharge  of  the  debt,  because  that  is  putting  the 
person  who  claims  the  money  under  the  disadvantage  of 
never  being  able  to  claim  more,  even  if  he  is  entitled  to  a 
larger  sum.  Now  the  effect  of  the  evidence  here  is,  that 
the  sum  ofiered  by  the  pluntiff  was  offered  in  entire  dis- 
duuge  of  the  bill;  and  that  being  so,  it  is  not  a  vaHd 
tender  (a). 

The  foreman  of  the  jury. — ^My  Lord,  we  wish  to  know 
if  we  are  to  consider  the  reasonableness  of  the  defendant's 

mt 

GoLERiDOE,  J.— ->That  point  does  not  arise.    The  form 
of  the  pleadings  is  such  as  not  to  raise  the  question. 

Verdict  for  the  defendant. 

Mttule,  and  Tyrwhitt,  for  the  plaintiff. 
Ludlow^  Seijt.,  and  Walesby,  for  the  defendant 
[Attomiea— TFiUwmiofi,  and  Eobtion.'] 

(a)  See  tlie  cases  of  Cheminani  v.  Thornton,  ante,  Vol.  2,  p.  50;  and 
Peacock  v,  Dixon,  Id.  p*  51. 
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BEFORE  MR.  JUSTICE  PABK. 


March  12/A.  Rex  r.  Sarau  Simmonds. 

A.  wai  to  be       J.  HE  prisoner  was  charged  with  receiying  seven  gold 
at^e^is^e"^    rings,  knowing  them  to  be  stolen. 

finr  the  county 

of  W.,  and  B.,  a  ,       -.      „ 

material  wit^  Wolgafit  for  the  prisoner,  moved  for  an  order  for  Mr. 

orainiitted'to  Frjzer,  the  prisoner's  attorney,  to  see  a  person  who  was 

^Y'toJfor-  committed  to  the  prison  of  the  city   of  Worcester  for 

dicr  ezamina-  further  examination,  on  a  charge  of  felony,  she  being  a 

of  felony:—  material  witness  for  the  prisoner  Sarah  Simmonds.    He 

foraUietri^f  ™o^cd  ^^18  o°  ^^  affidavit,  which  stated  these  facts,  and 

A.»  the  gora-  that  Mr.  Fryaser  had  applied  to  the  governor  of  the  city 

nor  of  the  W.  ,  «%i  •  n«« 

city  priion         pnson,  and  also  to  one  of  the  magistrates  of  the  city. 

ought  to  albw 
A.'8  attorney 

to  see  B.  in  Park,  J. — The  governor  of  the  city  prison  ought  to 

allow  the  prisoner's  attorney  to  see  the  witness  in  bis 
presence. 

Mr.  Griffiths,  the  governor  of  the  city  prison,  stated, 
that  he  had  offered  that,  but  that  the  prisoner's  attorney 
wished  to  see  the  witness  apart,  which  he  would  not 
allow. 

Park,  J. — ^You  acted  most  correctly. 

Motion  refused* 

JVhittnore,  for  the  prosecution. 
Watson^  for  the  prisoner. 

[Attoroies — Gwinnell  if  Hvgheiy  and  Fryxer.} 


OXFORD  CIRCUIT.  6  WILL.  IV. 


R£x  9.  Rivers.  March  izth. 

Night  poaching. — The  prisoners  were  charged  on  the  if  •  prisoner's 
Stat  9Greo.  4,  c.  69,  s.  9,  with  poaching  in  the  night-time,  fore'ama^s- 
(being  armed),  on  the  land  of  John  Taylor,  Esq.  '^^keT«td** 

It  was  proposed  on  the  part  of  the  prosecution,  to  give  ««wm  before 

.,  ^      ,        ,  .  1    !.  ,       me,"  and  under 

m  evidence  a  statement  made  by  the  prisoner  before  the  that  be  the  ma- 
Rev.  Greorge  Turberville,  the  committing  magistrate,  which  f5Jl^™{*'i  jjj^ 
had  been  reduced   into   writing.    At  the  conclusion  of  receivable  in 

evidence;  and 

the  statement  were  written  the  words  "  taken  and  sworn  the  Jodge  wiu 
before  me ;"  and  under  those  words  was  the  signature  of  ^^e  magii^te's 
Mr.  Turberville,  the  magistrate.  A^J^'in'^'fiS'u 

waB  not  sworn, 
T>  TV  ^  •        4.i_«        -^  ^     i_  nor  will  he  re- 

Pakk,  J. — I  cannot  receive  this;  it  appears  to  have  ceive parol evi- 
been  taken  on  oath.  -^^^^T 

taid 

F.  F.  Lee,  for  the  prosecution,  proposed  to  call  Mr. 
Skey^  the  magistrate's  clerk,  to  prove  that  the  prisoner 
bad  in  &et  not  been  sworn. 

Park^  J. — ^I  cannot  allow  Mr.  Skey  to  contradict  the 
writing  of  the  magistrate. 

F.  F.  Lee  proposed  to  ^ve  parol  evidence  of  what  the 
prisoner  said  before  the  magistrate ;  and  cited  the  case  of 
Rex  V.  Reed  (a) f  which  was  a  case  of  murder,  in  which 
tbe  examination  of  the  prisoner  by  the  coroner  was 
Jnadmisaible  on  account  of  an  irregularity,  and  Lord 
Chief  Justice  Tindal  allowed  the  coroner  to  give  parol 
evidence  of  what  the  prisoner  said. 


(fl)  1.  M.  &  M.  403.    The  re-  to  us  that  it  was,  that  the  exami- 

port  does  not  state  what  the  irre-  nation  was  not  signed  by  the  pri- 

gnlarity  in  the  written  examina-  soner.    See  the  case  of  Rtx  v. 

tioo  was.    It  has  been  suggested  Preufy,  ante,  Vol.  6,  p.  183. 

VOL.  Ul.  N  N.  p. 
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ParKj  J. — I  cannot  receive  parol  evidence.  I  remem- 
ber a  case  in  which  a  heading  of  a  depoaition  was  used, 
and  it  stated  that  the  prisoner  was  sworn.  The  written 
evidence  was  rejected ;  and  parol  evidence  was  offered, 
and  that  was  rejected  also.  As  I  see  that  there  is  a 
writing,  I  cannot  receive  parol  evidence. 

Verdict— Not  guilty  (o). 

jF.  V.  Lee,  for  the  prosecution. 

[Attornies  for  the  prosecution — Clark  ^  Shty,'] 

(a)  See  the  case  of  Bex  v.  BentUtf^  ante.  Vol.  6,  p.  14S. 


March\2th. 

A  person  who  it 
employed  by  a 
lord  of  a  manor 
as  a  watcher  of 
his  game  pre- 
senresy  is  a  per- 
son having  au- 
thority to  ap- 
prehend night 
poachers,  and 
he  need  not 
have  any  writ- 
ten authority 
from  the  lord 
of  the  manor. 

Where  a  per- 
son is  found 
night  poach- 
ing on  the 
manor  of  A.,  by 
one  of  his 
watchers,  and  is 
pursued  off  the 
manor,  and 
then  on  to  it 
again,  and  there 
snaps  his  gun 
at  the  watcher, 
he  is  guilty  of  a 
capital  offence, 
under  (he  stat. 
9  Geo.  4,  c.  31, 
M.  11  &  12. 


Rex  v.  Charles  Price. 

J.  HE  prisoner  was  indicted  under  the  stat.  9  Geo.  4^ 
c.  Slj  ss.  11  and  13,  for  attempting  to  discharge  loaded 
arms  at  Thomas  Greaves,  with  intent  to  murder  him.  The 
indictment  also  contained  the  usual  counts,  laying  an  in- 
tent to  disable^  to  do  grievous  bodily  harm^  &c* 

It  appeared  that  the  prosecutor,  who  was  not  a  rejpi- 
larly  appointed  gamekeeper,  was  employed  as  a  watcher 
to  watch  for  poachers  in  the  game  preserves  of  the  £arl 
of  Coventry;  and  that,  on  the  night  of  the  22nd  of  No- 
vember, 1834,  the  prosecutor  and  another  watcher  found 
the  prisoner  and  two  other  persons  in  a  wood  of  Lord 
Coventry,  called  Cattacroft,  situate  in  a  manor  belonging 
to  his  lordship ;  that  they  pursued  the  prisoners  out  of 
that  wood  into  a  field  not  within  his  lordship's  manor, 
and  of  which  his  lordship  was  neither  owner  nor  occupier ; 
and  that,  being  hard  pursued,  the  prisoner  returned  back 
into  Lord  Coventry's  manor ;  and,  being  still  pursued,  he 
levelled  his  gun  and  snapped  it  at  the  prosecutor,  so  as  to 
burst  the  copper  cap  of  the  gun  and  make  a  small  flash. 
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Tbe  prisoDer  was  immediately  secured}  ^nd  his  gun  was         1836. 
ttoertained  to  be  loaded  with  powder  and  shot. 

Godgon,  for  the  prisoner,  submitted  that  the  prisoner 
ought  to  be  acquitted  on  two  grounds ;  first,  that  there 
was  no  sufficient  proof  that  the  prosecutor  was  such  a 
serrant  of  Lord  Coventry  as  was  authorized  to  apprehend 
penoDS  who  were  out  night  poaching;  and,  second,  that, 
if  the  prosecutor  bad  such  authority,  his  authority  ceased 
from  the  moment  that  the  prisoner  was  out  of  Lord  Co- 
Tentry's  manor;  and  that  the  fact  that  he  was  driyen  upon 
the  manor  again  by  the  prosecutor  and  his  party  could 
make  no  difference,  and  would  not  give  the  prosecutor  an 
authority  to  apprehend,  if  he  had  it  not  in  the  field  into 
which  the  prisoner  had  run.  He  cited  the  case  of  Hex  v. 
Addii{a). 

C.  PhUlipSf  for  the  prosecution,  cited  the  case  of  Capt. 
Moir,  who  was  tried  before  Lord  Tenierden,  on  the  Home 
Circuit.  In  that  case  the  person  who  was  killed  by  Capt 
Moir  persisted  in  crossing  his  land  where  there  was  no 
I»th,  and  Capt.  Moir  went  home  to  fetch  his  pistols,  and, 
meeting  the  deceased,  some  angry  words  passed,  and 
Capt.  Moir  shot  the  deceased,  and  killed  him.  Upon 
this  evidence  Lord  Tenterden  left  it  to  the  jury  to  say 
whether,  at  the  time  when  Capt.  Moir  shot  the  deceased, 
he  was  in  fear  of  the  loss  of  bis  own  life ;  and  the  jury, 
finding  that  he  was  not,  Capt.  Moir  was  convicted  and 
executed. 

P.  V.  Lee,  on  tbe  same  side. — The  witnesses  have 
stated  that  this  wood  is  in  Lord  Coventry's  manor,  and 
that  they  were  Lord  Coventry's  servants. 

Godson, — In  the  case  of  Capt.  Moir  it  appeared  that 

(a)  Ante,  Vol.  6,  p.  338. 
N  2 
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the  prisoner  went  home  to  fetch  his  pistols,  which  is  wholly 
different  from  the  present  case.  I  should  submit  that  the 
prosecutor*  when  the  prisoner  got  off  the  manor,  ought 
to  have  stopped,  whereas  he  followed  the  prisoner  off 
Lord  Coventry's  manor.  There  is  also  no  proof  of  any 
delegation  of  authority  by  Lord  Coventry  which  autho* 
rized  the' prosecutor  to  apprehend  the  prisoner.  The 
prosecutor  had  no  public  authority,  and  he  is  not  a  known 
officer.  There  is  no  writing  produced;  and,  upon  this 
evidence,  it  must  be  taken  that  the  authority  of  the  pro- 
secutor was  to  watch  the  game,  and  not  to  apprehend 
poachers. 


Park,  J. — The  inclination  of  my  opinion  is,  that  this 
case  is  not  governed  by  that  of  Rex  v.  Moir;  and  I  think 
that  the  case  of  Rex  v.  Addis  does  not  apply.  If  the 
firing  had  taken  place  off  the  manor,  I  should  not  decide 
whether,  if  death  had  ensued,  it  would  have  been  murder 
or  manslaughter;  but,  as  it  occurred  on  the  manor,  I  think 
it  is  the  same  as  if  the  parties  had  never  been  off  the 
manor.  With  respect  to  the  authority  to  apprehend  being 
in  writing,  I  do  not  find  any  case  that  requires  that  it 
should  be  so.  I  shall,  therefore,  decide  at  present  that 
the  prosecutor  had  sufficient  authority  to  apprehend  tres- 
passers who  were  there  in  the  night  to  destroy  the  game. 
I  wiD,  however,  confer  with  my  learned  Brother  Cote- 
ridge f  and  reserve  the  case  for  the  opinions  of  the  Judges, 
if  necessary. 

Verdict — Guilty. 


March  13M.  Park,  J. — In  this  case  two  objections  were  taken  by 
Mr.  Godson,  which  I  then  overruled,  and  I  am  confirmed 
in  my  opinion  by  that  of  my  learned  Brother.  It  was 
first  contended  that  it  was  not  shewn  that  the  prosecutor 
had  sufficient  authority  to  apprehend  the  prisoner ;  anti, 
second,  that,  as  the  prisoner  had  escaped  out  of  the  manor. 
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and  was  pursued  back  again,  the  prosecutor  had  no  right 
to  apprehend.  In  support  of  the  latter  objection,  the 
case  oiRex  v.  Addis  was  cited.  In  that  case  it  appeared 
that  the  prosecutor's  servant,  who  was  trying  to  appre- 
hend the  prisoner,  had  no  authority  whatever  to  appre- 
hend, which  was  not  so  here;  that  is,  therefore,  unlike 
the  present  case.  The  case  of  Rex  v.  BaU  (a)  is  much 
nearer  in  point.  In  that  case  there  was  no  written  au- 
thority to  apprehend,  and  the  shooting  was  on  a  turnpike 
road.  Under  these  circumstances  I  think  that  I  rightly 
oTemiled  the  objections. 

C.  PhiUips^  and  F.  V.  Lee,  for  the  prosecution. 
Godson,  for  the  prisoner. 

[Attomies — Woodward,  an^  Wikon,'] 

(a)  IM.C.  C.330. 
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BEFORE  MB.  /USTICE  COLERIDGE. 


DaiNKWATER  r.  Porter. 

Trespass  for  taking  plaintiOrs  weights  and  scales. 
Pleas— yfr«#,  not  guilty;  second,  that  they  were  incumber- 
ing the  defendant's  close,  and  therefore  he  removed  them. 
Replication — that  there  was  a  public  landing-place  from 
the  river  Avon  over  the  place  in  question  for  all  the  king's 
subjects,  and  that  the  plaintiff  had  placed  the  goods  there 
for  the  purposes  of  landing.     Rejoinder— traversing  the 

It  appeared  that  the  place  in  question  was  a  small  piece 
of  ground  between  the  turnpike  road  leading  from  Eve- 
iham  to  Pershore  and  the  river  Avon,  and  was  a  landing- 
place  for  the  boats  and  barges  navigating  the  river. 


March  lUh. 

On  an  issue 
Joined,  whether 
a  certain  place 
situate  on  the 
bank  of  a  river 
is  a  public  land- 
ing-place for  all 
the  King's  sub- 
jects, evidence 
may  be  given  of 
reputation  that 
it  is  not  a  public 
landing-place. 


Drinkwater 
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1835.  ^^^  defendant  alleged  that  it  was  a  private  landing- 

place  belonging  to  bim^  and  had  belonged  to  his  ances- 
tors. Among  other  testimony,  he  called  a  witness,  who 
Porter.  ^^^3  asked  whether  he  had  not  heard  from  old  deceased 
persons  that  it  was  the  private  landing-place  of  the  defen- 
dant and  his  uncle,  who  had  it  before  him. 

Talfourd,  Serjt.,  for  the  plaintiff,  objected  that  the 
question  could  not  be  put.  Reputation  is  evidence  of 
public  rights,  but  not  against  them. 

Coleridge,  J. — Surely  there  can  be  no  distinction.  If 
it  be  evidence  to  estabUsh  a  public  right,  it  must  be  ad- 
mbsible  to  shew  that  the  public-  have  not  that 'right.  If 
you  can  prove  that  there  was  a  reputation  that  there  was 
a  public  way,  can  you  not  prove  that  there  was,  on  the  con- 
trary, a  reputation  that  there  was  not  a  public  way  there  ? 
It  would  be  very  hard  if  it  were  not  so.  I  shall  receive 
the  evidence. 

The  examination  was  thereupon  continued,  and  farther 
evidence  was  given  of  reputation  against  the  public  right. 

Verdict  for  the  plaintifi. 

Talfourd,  Serjt.,  and  /£.  V.  Richards,  for  the  plaintiff. 
MaulCf  LudloWf  Serjt.,  and  Lumley^  for  the  defendant. 

[Attomiefi — Workman,  and  Beak.'] 


In  the  ensuing  term  Maule  obtained  a  rule  for  a  new 
trial,  on  the  ground  that  the  verdict  was  against  evidence ; 
which  rule  was,  after  argument,  discharged. 
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STAFFORD  ASSIZES. 
(Crown  Side*) 

BEFORE  MR.  JUSTICE  COLERIDGE. 


Rex  v.  TomLINSON.  March  19<A. 

Indictment  on  the  stat.  9  Geo.  4,  c.  31,  ss.  11  &  The  servant  of 

12,  for  shooting  at  Robert  Evans,  with  intent  to  murder  wood  attempted 

bim^&c  There  were  the  usual  counts  laying  the  intent  to  ^Xr^^Tom* 

disable,  to  do  grievous  bodily  harm,  &c.  *»«  ^©"nd  there 

®  '.  ,  at  eight  o  clock 

The  prosecutor  said,  **  I  am  in  the  service  of  Mr.  GifFord.  on  the  morning 

On  the  morning  of  the  17th  of  December,  1834,  I  was  December,  and 

going  to  my  work  at  Breewood,  when  I  heard  a  shot  fired  ^^'^Jim'^— h'w' 

in  a  plantation  belonging  to  my  employer.     I  soon  after  that  this  was  not 

saw  the  prisoner  there ;  he  dropped  a  hen  pheasant.     I  within  the  stat. 

went  after  him,  and  he  turned  and  pointed  his  gun  at  me,  \^l\^*\2  u' 

but  did  not  put  it  to  his  shoulder.     I  said  '  No,  no,'  and  ^^^^^  ^'^  ^^ 

,_,,.,  ^,  /»  ,    X  proof  that  the 

tnixied  the  barrel  aside.     The  gun  went  off,  and  I  se-  poacher  was  in 

cured  him.**     In  his  cross-examination  he  said,  •*  I  am  not  Jn'hour^bcfore* 
sure  that  it  was  before  eight  o'clock  in  the  morning  when 
this  occurred." 


sunnse. 


Godson,  and  F.  F,  Lee,  for  the  prisoner,  submitted,  that 
if  the  prisoner  had  not  been  in  pursuit  of  game  an  hour 
before  sunrise,  the  prosecutor  had  no  right  to  apprehend 
him;  and  that  that  being  so,  the  crime  of  the  prisoner,  if 
death  had  ensued,  would  have  been  manslaughter  only. 

Coleridge^  J.,  held  this  objection  'fatal,  and  directed 
an  acquittal. 

Verdict — Not  guilty. 

Busby,  for  the  prosecution. 
Godson,  and  F.  V.  Lee,  for  the  prisoner. 
[Attomies— PAi^i,  aod  BowUr.'] 
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The  9th  sect  of 
the  tut.  9  Geo. 
4,  c.  69,  which 
relates  to  night 
poaching, 
creates  two  dis- 
tinct offences: 
First,  the  enter^ 
ing  in  the  night 
on  land,  to  the 
number  of 
three,  some  one 
of  them  being 
armed;  and, 
second,  the 
being  in  the 
night  on  land 
to  the  number 
of  three,  some 
one  of  them 
being  armed. 

The  form  of 
indictment  for 
night  posching 
given  in  Jenr. 
Arch,  is  good. 


Rex  v.  KemdricKi  and  seven  Others. 

31  lOHT  poaching. — The  indictment,  which  was  on  the 
Stat.  9  Geo.  4,  c.  69,  s.  9,  charged  that  the  prisoners  on 
&C.9  at  &c.,  **  by  night  did  together  unlawfully  enter  and 
were  in  certain  land  in  the  occupation  of  John  Shawe 
Manley,  there  situate,  for  the  purpose  then  and  there 
by  night  as  aforesaid  of  taking  and  destroying  game,  the 
said  Timothy  Kendrick  [and  the  others,  naming  them] 
being  then  and  there  by  night  as  aforesaid  armed  mth 
guns  and  other  offensive  weapons^  against  the  form  of  the 
statute,"  &c.  (a). 

C  Phillips,  and  Godson,  for  the  prisoners,  objected 
that  the  indictment  did  not  contain  any  sufficient  allega- 
tion that  the  prisoners  were  armed  when  they  entered  the 
land.  They  cited  the  form  given  in  Archbold's  edition 
of  Peel's  Acts  (6),  and  the  case  of  Davis  and  Others  v. 
The  King  (c). 


(a)  This  indictment  is  exactly 
in  the  form  given  in  Jerv.  Arch. 
Cr.  PI.  p.  497. 

(b)  2  Peel's  Acts,  209.  The 
form  of  indictment  there  given  is 
as  foUows:— "  That  A.  B.,  late  of 
&c.,  together  with  divers  other  evil- 
disposed  persons,  to  the  number 
of  three  and  more,  to  the  jorors 
aforesidd  unknown,  on  &c,  at 
about  the  hour  of  eleven  on  the 
night  of  the  same  day,  with  force 
and  arms,  at  the  parish  aforesaid, 
in  the  county  aforesaid,  being 
then  and  there  respectively  armed 
with  gum,  did  then  and  there  to- 
gether,  by  night  as  aforesaid^  and 
armed  as  qforesaid,  unlawfully 
enter  certain  inclosed  land,  then 
in  the  occupation  of  one  G.  D. 


there  situate,  and  were  then  and 
there  by  night  as  aforeswd  to- 
gether unlawfully  in  the  said  land, 
for  the  purpose  then  and  there 
of  taking  and  destroying  game, 
against  the  form  of  the  statute," 
&c. 

(c)  In  the  case  of  Davit  v.  JU 
King  Cm  error),  6  M.  &  R.  78, 10 
B.  &  G.  89.  the  indictment  charged 
that  the  prisoners  on  &c.,  at  &c., 
<*bdng  to  the  number  .of  three  and 
more  persons  together,  did  by 
night  unlawfully  enter  diven 
closes  and  inclosed  lands  there 
situate,  and  being  in  the  occupa- 
tion of  the  said  E.  G.,  and  were 
then  and  there  in  Ihe  said  closes 
and  lands,  armed  with  guns  and 
other  offensive  weapons,  for  the 
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CoLKRiDOB,  J. — Precedents  by  persons  who  are  de- 
eeaaed  are  had  recourse  to  as  a  sort  of  authority,  and  no 
doubt  diey  are  justly  entitled  to  it;  but  in  this  particular 
case,  with  all  the  respect  I  feel  for  Mr.  Archbold  and  Mr. 
Jervis,  I  find  thiit  the  two  precedents  differ,  and  I  think 
the  beat  course  to  adopt  is  not  to  pronounce  an  opinion 
upcm  diem,  but  to  look  at  the  words  of  the  act  Now, 
this  act  of  Parliament  constitutes  two  kinds  of  offences — 
first,  the  etUering  on  land,  one  of  the  party  being  armed ; 
and,  secondly,  the  being  in  land  armed.  Now,  suppose  this 
indictment  was  for  the  being  in  land  armed,  what  would 
become  of  this  objection?  could  it  be  said  that,  supposing 
that  an  indictment  was  against  an  individual  for  being  in 
land  armed,  it  would  not  be  sufficient  to  prove  that  he 
vas  so?  Yet,  trying  it  by  that  test,  the  allegation  here 
would  be  proved  by  the  person's  being  found  armed  on 
the  land,  whether  he  carried  the  arms  there  or  not. 
Again,  supposing  them  to  be  charged  with  an  unlawful 
entry,  one  of  them  being  armed;  though  there  might 
be  some  more  difficulty  there,  that  also  would  be  proved 
without  any  further  proof  than  that  he  was  there  with 


purpose  of  then  and  there  taking  sentence,  and  are  applied  to  a  par- 
and  destroying  game,  against  the  ticular  branch  of  it,  and  cannot 
form  of  the  statute,**  &c.  This  be  applied  to  that  which  follows. 
indictment  was  held  bad,  and  Lord  The  two  members  of  the  sentence 
Temienkn^  C  J.,  said  — "The  are  distinct:  the  first  states  the 
phrase  used  is,  that  the  defen-  entry  into  the  closes  by  night,  but 
dants  '  did  by  night  unlawfully  does  not  state  that  the  defendants 
enter  divers  closes,  and  were  then  were  armed,  or  the  intent  with 
and  there  in  the  said  closes/  &c.,  which  they  entered.  The  second 
not  that  they  '  by  night  did  un-  branch  states,  that  they  were  in 
hnvfdlly  enter  and,'  &c.  If  the  the  closes,  armed,  for  the  purpose 
words  '  by  night '  had  occurred  at  of  destroying  game,  but  not  that 
the  beginning  of  the  sentence,  they  were  there  by  night.  Nei- 
tlief  might  have  governed  the  ther  of  those  branches  of  the  sen- 
whole,  or,  if  they  had  been  at  the  tence  contains  all  that  is  requisite 
end  of  the  sentence,  they  might  to  constitute  an  offence  within  the 
have  referred  to  the  whole;  but  statute,  and  the  two  being  dis- 
here  they  are  iu  the  middle  of  the  tinct,  the  indictment  is  bad." 
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arms.  But  this  is  a  mixed  count,  because  it  charges  both 
the  entry  and  the  being:  however,  the  prosecutors  need 
not  prove  the  whole;  and  that  being  so,  this  case  conies  to 
the  offence  of  being  on  the  land  armed,  which  cannot  ad- 
mit of  any  argument  It  is  enough  to  say,  that  all  the 
requisites  of  the  statute  have  been  complied  with;  and  I 
therefore  think  that  there  is  nothing  in  the  objection. 

Verdict— Guilty  (a). 

Carbettf  and  Talbot ,  for  the  prosecution. 

fFhateletf,  Phillips,  Godson,  and  F.  F.  Lee,  for  the  re- 
spective prisoners. 

[Attomies— Croxa/2  Sf  Holbeche,  and  Patsman.'] 

(a)  The  words  of  the  statute  great  sessions  of  the  county  or 

9  Qeo.4,  c.  69,  s.  9,  are—"  That  place  in  which  the  offence  shall 

if  any  persons,  to  the  number  of  be  committed,  shall  be  liable,  at 

three  or  more  together,  shall  by  the  discretion  of  the  court,   to 

night  unlawfully  enter  or  be  in  any  be  transported  beyond  seas  for 

land,  whether  open  or  inclosed,  any  term  not  exceeding  fourteen 

for  the  purpose  of  taking  or  de-  years  nor  less  than  seven  years,  or 

stroying  game  or  rabbits,    any  to  be  imprisoned  and   kept  to 

of  such  persons    being    armed  hard  labour  for  any  term  not  ex- 

with   any  gun,   crossbow,    fire-  ceeding  three  years ;  and  in  8cot^ 

arms,  bludgeon,  or    any   other  land   any  persons  so   offending 

ofibnrive  weapon,  each  and  every  shall  be  liable  to  be  punished  in 

such  persons   shall  be  guilty  of  like  manner.** 

a  misdemeanor,  and  being  con-  As  to  what  shall  be  deemed 

victed  thereof  before  the  justices  night,  see  sect.  12;  and  as  to  what 

of  gaol  delivery,  or  of  the  court  of  shall  be  deemed  game,  see  sect.  IS. 
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Rex  v.  Spilsbury,  Ferrall^  and  Others.  March  20th. 

JMLURDER. — ^The  prisoners  were  indicted  for  the  wilful  a  statement 
flmrder  of  Joseph  Johnson.  "ntJ  Whcn'hc 

It  appeared  that  the  prisoner  Ferrall  had  made  a  state-  ^itSJ^in^IJ^ 
Bient  to  a  constable  in  whose  custody  he  was,  but  that  he  <i«°c«;  •i"!*, 
VBS  dmnk  at  the  time ;  and  it  was  imputed  that  the  con-  constable  gave 
stable  had  given  him  liquor  to  cause  him  to  be  so.  nl^e  Mm  so 

in  the  hope 
T     *>  ft     •  fl  •  1      1  •  of  his  say- 

Luaiow,  Ser|t.,  objected  that  what  a  prisoner  said  ing  something, 
imder  such  drcumstances  was  not  receivable  in  evidence,    nnderthe'^state- 

ment  inadmis- 
rible,bntitwUl 

Coleridge,  J. — I  am  of  opinion  that  a  statement  being  be  matter  of 
made  by  a  prisoner  while  he  was  drunk  is  not  therefore  the  Judge  in 
inadmissible  as  evidence  against  him;  and  that,  to  render  a  ^Yf'r^jsoner^ 
confession   inadmissible,  it  must  either  be  obtained  by  during  the  exa- 

'    mination  of  the 

hope  or  fear.    This  is  matter  of  observation  for  ine,  upon  witnesses 
the  weight  that  ought  to  attach  to  this  statement  when  it  ^^e  magis- 
is  considered  by  the  jury.  S^^^^^," 

parol  evidence 

The  statement  was  received.  ^!^  o\mrrL^ 

It  appeared,  that,  on  the  exammation  of  the  prisoner  ^^^i^ei^~ 
before  the  magistrates,  one  of  the  witnesses  stated  that  prove  that  he 

,  only  took  down 

she  had  bought  a  pot  of  the  prisoner  Ferrall,  upon  which  the  evidence  of 
Mr.  Oldham,  one  of  the  magistrates,  asked  what  sort  of  ^^d^^^lte- 
potit  was,  and  the  prisoner  Ferrall,  although  the  ques-  »«>tofthepri- 
tion  was  not  particularly  addressed  to  him,  made  an  an-  evidence  against 

him  was  con- 
SWer.  eluded. 

On  the  qaei* 
tion,  whether  a 

Talboi,  for  the  prosecution,  proposed  to  ask  what  it  declaration  of  a 

deceased  person 

was  that  the  magistrate  asked.  be  admissible 

as  a  declaration 
m  ariieulof 


Luikno,  Seijt— I  submit  that  no  evidence  can  be  given  Jttl/wnridlf 

whether  the 
conduct  of  the 
deceased  was . 
that  of  a  djiog  person,  such  as  whether  he  gave  directions  respecting  his  funeral,  his  will,  &e.,and 
Mt  merely  Che  etprcsiions  he  used,  at  to  whether  he  thought  he  should  or  should  not  recover. 
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1885.        of  what  passed  before  the  magistrate  except  the  deposi- 

"    '     ^      tions. 
Rbz 

p. 

CoLEBiDOE,  J. — What  the  magistrate  himself  said 
would  not  be  taken  down.    That  may  certainly  be  asked. 

The  question  was  put. 

Talboi  proposed  to  ask  what  answer  the  prisoner  Fer- 
rall  gave. 

LudlaWf  Serjt — ^I  submit  that  at  all  eyents  the  state- 
ment made  before  the  magistrate,  and  signed  by  him, 
must  be  put  m. 

Coleridge,  J. — ^There  seems  to  be  no  necessity  for 
putting  in  the  written  examination.  It  is  not  what  the 
prisoner  says  when  he  is  called  on  for  his  defence  that  is 
asked,  but  an  observation  made  in  the  course  of  the  case ; 
and  as  that  would  not  be  put  down  as  a  part  of  his  state* 
ment,  I  am  clearly  of  opinion  that  it  is  receivable. 

Mr.  Frith,  the  clerk  to  the  magistrates,  was  called.  He 
stated  that  he  took  down  the  examination  of  the  wit- 
nesses, and  that  on  the  prisoners  being  asked  what  they 
had  to  say  for  themselvesf  he  took  down  what  they  said, 
but  that  he  did  not  take  down  any  thing  which  either  of 
the  prisoners  said  before  the  witnesses  had  been  all  ex- 
amined. 

Coleridge,  J. — At  the  close  of  the  evidence  for  the 
prosecution,  the  prisoner  is  asked  if  he  wishes  to  say  any 
thing,  and  if  he  does,  it  is  taken  down,  and  the  evidence 
of  that  statement  is  the  written  deposition  (a);  but  if  a 
prisoner  says  something  while   the  witnesses  are  under 

(a)  See  the  case  of  Rex  ?.  Rivert,  ante,  p.  177. 
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examination,  that  does  not  stand  on  the  same  ground.    I 
shaD  receive  the  evidence. 

The  evidence  was  received. 

It  was  proposed  to  give  in  evidence  a  declaration  of  the 
deceased  in  articuh  mortis ;  and,  to  shew  the  state  of  the 
deceased  at  the  timCi  the  following  evidence  was  given:—*- 
Mrs.  Martha  Johnson  said,  "  I  am  the  widow  of  the 
deceased.  I  went  to  fetch  him  home  from  Mr.  Morris's 
after  he  was  hurt.  He  took  to  his  bed  the  day  after,  and 
on  that  evening  I  asked  him  how  he  was,  and  he  said  be 
was  worse,  and  that  he  should  die  this  time.  He  died 
seven  days  after  that." 

Henry  Johnson  said, "  I  am  the  brother  of  the  deceased ; 
he  at  times  thought  he  should  recover,  and  at  other  times 
diought  he  should  not." 

Michael  Redfern  said,  "I  saw  the  deceased  in  his  last 
illness.  On  the  day  before  be  died,  he  Said  he  thought 
he  should  not  recover;  he  was  delirious  at  times  on  that 
day."  In  answer  to  questions  put  by  the  learned  Judge, 
this  witness  said, ''  The  deceased  died  on  a  Sunday.  On 
the  Wednesday  before  his  death,  I  asked  the  deceased  if 
be  thought  he  should  recover ;  and  he  said  he  thought  he 
should.  He  was  then  very  ill,  but  sensible.  I  saw  him 
on  the  Saturday  following,  which  was  the  day  before  he 
died.  He  was  not  sensible  at  first;  be  became  sensible  at 
twelve,  and  remained  so  for  an  hour.  I  asked  him  if  he 
thought  he  should  recover,  and  how  he  was;  he  said  he 
thought  he  should  not  recover,  as  he  was  so  very  iU.  He 
did  not  take  leave  m  his  wife,  or  give  any  orders  about 
his  funeral  or  his  will,  nor  did  he  say  any  prayers.*' 

Mrs.  Johnson  recalled. — **  I  saw  my  husband  on  the  Sa^ 
turday.  He  died  on  the  Sunday.  He  was  at  some  times 
light-headed,  and  some  times  not.  He  several  times  had 
his  children  in  to  take  leave  of  them  before  the  Saturday. 
He  thought  from  the  Monday  night  that  he  should  not 
recover." 
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1836:  Mr.  Hawthorn  said — *'  I  am  a  surgeoiL    I  first  saw  the 

deceased  ori  the  Wednesday  morning.  I  last  saw  him  on 
the  Saturday,  the  day  before  he  died;  I  think  in  the 
morning.  He  was  delirious  from  Thursday,  but  was  sen- 
sible on  the  Friday.  I  considered  him  in  danger  on  the 
Thursday.  I  did  not  communicate  my  opinion  to  him, 
but  I  did  to  his  friends  and  his  wife." 

Mrs.  Johnson.-^''  I  did  not  inform  my  husband  of  what 
Mr.  Hawthorn  had  informed  me." 

LudloWf  Serjt. — It  does  not  follow,  that,  because  the  de« 
ceased  thought  that  he  should  not  ultimately  recover,  that 
the  evidence  is  receivable. 

Coleridge,  J. — It  is  an  extremely  punful  matter  for 
me  to  decide  upon;  but  when  I  consider  that  this  species 
of  proof  is  an  anomaly,  and  contrary  to  all  the  rules  of  evi- 
dence, and  that  if  received  it  would  have  the  greatest 
weight  with  the  jury,  I  think  I  ought  not  to  receive  the 
evidence,  unless  I  feel  fiilly  convinced  that  the  deceased 
was  in  such  a  state  as  to  render  the  evidence  clearly  ad- 
missible. It  appears  from  the  evidence  of  the  witness 
Redfem,  that  the  deceased  said  that  he  thought  he 
should  not  recover,  as  he  was  very  ill.  Now,  people  often 
make  use  of  expressions  of  that  kind,  who  have  no  convic- 
tion that  their  death  is  near  approaching.  If  the  de- 
ceased in  this  case  had  felt  that  his  end  was  drawing  very 
near,  and  that  he  had  no  hope  of  recovering,  I  should 
expect  him  to  be  saying  something  of  bis  afiairs  and  0f 
who  was  to  have  his  property,  or  giving  some  directions 
as  to  his  funeral,  or  as  to  where  he  would  be  buried,  or 
that  he  would  have  used  expressions  to  his  widow  im- 
porting that  they  were  soon  to  be  separated  by  death,  or 
that  he  would  have  taken  leave  of  his  friends  and  rela- 
tions in  a  way  that  shewed  that  he  was  convinced  that  his 
death  was  at  hand.  As  nothing  of  this  sort  appears,  I 
think  that  there  is  not  sufficient  proof  that  he  was  without 
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any  hope  of  recovery,  and  that  I,  therefore,  ought  to  re- 
ject the  evidence. 

Verdict — Not  guilty. 

CPAUUps,  F.  V.  Leet  and  Talbot^  for  the  prosecution. 

LudlaWt  Serjt.,  and  Godson^  for  the  prisoners  Ferral!, 
Woolridge,  and  Carter. 

Whateley,  and    1V»  J.  Alexander^    for  the  prisoner 
Spilsbury. 

[Attornies — ^Pahmmhi,  for  the  prosecution ;  Barber ^  and  C.  FUni^  for 
the  respective  prisoners.] 

See  the  case  of  Rex  t.  Banner,  ante,  Vol.  6»  p,  386,  and  the  cases  there 
referred  to. 


RbX  v.  AstBRLBY.  March  2«M. 

JtALSE  pretence.— The  prisoner  was  an  attorney  re-  An  attorney 
siding  at  Shrewsbury.  "^^  ^ad  ap- 

/.  1  •  1  o    1  pcared  for  • 

It  appeared  from  the  evidence  of  the  daughter  of  Mr.  person  who  wai 

—__  fined  21.  on  a 

Thomas  Penrhyn,  that  her  father  kept  a  house  for  the  summarycon. 
sale  of  beer,  and  had  been  fined  21.  by  the  magistrates  at  on^j^'^on'i 
Shrewsbury;  and  that  the  defendant  on  that  occasion  ap-  wife»  and  told 

^        -  .  ,     _    _  ___  .  her  that  be  had 

peared  as  attorney  for  the  witness  s  father.    The  witness  been  with  an- 
further  said—"  The  defendant  caUed  on  my  mother  on  the  who  w^Tii 
6th  of  August,  and  said  he  had  been  with  a  person  from  ^„^'^'j|^^  b* 
Prankwell  to  Mr.  Bather  and    Mr.  Richard  Loxdale,  and  Mr.  L.,  and 
which  person  had  been  fined  2/.  for  a  similar  offence,  preTiifedonMr. 
and  he  had  prevailed  on  Mr.  Bather  and  Mr.  Richard  ^ Si UiJl* 
Loxdale  to  take  1/.  instead  oiZL;  and  if  my  mother  could  «tMd  of  strand 
make  it  convenient  to  give  him  a  sovereign,  he  would  go  would  gite  Um 
and  do  the  same  for  her.    My  mother  gave  bun  a  sove-  iii^o  Ae  mIS 

for  her.    She 
gave  the  attor- 
ney a  Knmeign,  and  afterwards  paid  him  for  his  trouble.   It  was  proved  that  the  attorney  never 
ai^licd  to  either  Mr.  B.  or  Mr.  L.  respecting  either  of  the  fines,  and  that  both  were  afterwards 
i^  ia  full: — Btld,  that  the  attorney  was  guilty  of  obtaining  money  by  false  pretences. 
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reign.  She  asked  him  if  he  would  take  a  glass  of  ale; 
he  said  he  never  drank  ale ;  and  my  mother  gave  him  two 
sixpences  to  get  a  glass  of  something  else.  In  the  course 
of  an  hour  he  came  back  and  said^  *  Mrs.  Penrhyn,  I  have 
succeeded 9  but  I  had  to  wait,  as  Mr.  Bather  was  engaged, 
but  he  gave  me  a  note  to  Mr.  Richard  Loxdale,  and  all 
is  right.'  My  mother  asked  him  what  she  was  indebted  to 
him,  and  he  said  that  if  she  would  give  him  eighteen 
pence,  with  the  shilling  he  had  had,  he  was  satisfied. 
She  gave  him  the  eighteen  pence." 

It  was  proved  by  Mr.  Bather  and  by  Mr.  R.  Loxdale, 
that  the  defendant  never  made  any  application  to  either 
of  them  respecting  any  person  in  Frankwell  or  either  of 
the  fines,  and  that  no  note  was  sent  by  the  defendant 
from  Mr.  Bather.  It  was  also  proved  that  both  the  per- 
son residing  at  Frankwell,  and  the  present  prosecutor, 
Mr.  Penrhjrn,  had  been  obliged  to  pay  the  full  fines  of  ^. 
each. 

Oodsotif  for  the  defendant. — Supposing  all  these  facts 
to  be  made  out,  I  submit  it  is  not  a  false  pretence  within 
the  statute.  It  b  laid  down  in  the  case  of  Jtex  v.  Cod' 
ringion  (a),  that  a  falsehood  used  in  a  contract  or  war- 
ranty cannot  be  turned  into  a  false  pretence.  This,  as  I 
should  submit,  was  a  matter  of  bargain  between  an  attor- 
ney and  his  client. 

Park,  J. — ^Under  the  guise  of  an  attorney  the  money 

was  procured.    I  hold  it  to  be  a  case  clearly  within  the 

statute. 

Verdict— Guilty. 

Carbeit,  and  Busby^  for  the  prosecution. 
Gadsatif  for  the  defendant. 

[Attomies — Peele,  and  Aiterley.'] 

(a)  Ante,  Vol.  1,  p.  661. 
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Anderson  v.  Passman^  Oenti  One,  &c.  March  2Ath. 

Detinue. — The  declaration,  which  consisted  of  only  if,  in  an  action 

one  count,  stated,  that  the  plaintiff  had  delivered  to  the  ^.insran  at- 

defendant  certain  papers  and  writings,  to  wit,  a  copy  of  a  J^^J^j^'  ^ 

bond,  briefs   in   an  action,  a    draft  of    an  answer    in  papentohis 

Chancery^  &c.,  of  great  value,  to  wit,  of  the  value  of  600L,  bill  has  been 

to  be  re-delivered  by  the  defendant  to  the  plaintiff,  on  Sam  riead*no«" 

request;  yet  that  the  defendant,  although  requested,  to  ^**^f'^^^ 

wit,  on  the  19th  of  February,  1835,  refused  to  re-deliver  proTathat 

.1  the  papers 

««»•  were  in  the  de- 

Plea— "  that  the  defendant  doth  not  detain  the  said  fen^ant's  pos- 

session ;  but 

papers  and  writings  in  the  said  declaration  mentioned,  or  evidence  that 

•  1  #•    1  1  i»  .  1    ^^7  ^«'*  P*"®" 

any  or  either  of  them,  or  any  part  thereof,  m  manner  and  duced  by  his 
fonn  as  the  said  plaintiff  hath  above  thereof  complained  ^  M^^r%n 
against  him;  and  of  this  the  said  defendant  puts  himself  *^*J??*?°"  °^ 

^  *  '  his  bill,  is  suf- 

00  the  country  &C.'*  fident  proof 

of  his  posses- 
sion. 

It  was  opened  by  Ludhw,  Serjt.,  for  the  plaintiff,  that  j J(*i^*/^"^. 
the  defendant  had  been  the  attorney  of  the  plaintiff  in  the  ^^  ^^  detinue 
erases  to  which  the  papers,  which  were  the  subject  of  the  up  as  a  defence 
present  action,  related;  and  that  the  plaintiff,  having  had  veredup^the 
the  defendant's  bill  taxed,  the  latter  was  found  to  have  pap«"«oK.» 

'  in  pursuance  of 

been  overpaid,  and  the  plaintiff,  therefore,  was  entitled  to  •  "otice  from 

1  .  i.t  X       1         •  /.I.  11        the  plaintiff's 

nave  possession  of  these  papers,  the  drawing  of  which  the  attorney  to 

that  effect, 
the  plaintiff's 
I  oiay  caU  K.  as  a  witness  in  reply,  to  prove  that  he  received  the  papers  in  another  right, 
1  DOtoi  behalf  of  the  plaintiff;  and  K.  is  a  oompetent  witness  to  prove  that  he  has  a  lien  on  the 
ca  as  sifBinit  Um  defendant. 

If  A.  baa  employed  B.  as  his  attorney,  and  has  paid  his  bill,  A.  has  a  right  to  have  his  papers 
defiveted  op  to  him ;  and  it  is  no  defence  to  an  action  of  detinue  brought  by  A.  against  B.,  for  B. 
to  ibew  that  bis  London  agent  detains  the  papers,  he  having  a  lien  on  them  as  against  B.  for  a 
Waoee  of  accoont  for  business  done; 

lo  SB  adkm  of  detinue  for  papers,  the  jury  must  find  the  value  of  each  paper  separately ;  and 
i<  ■  dK  daty  of  the  plaintiff  to  prove  the  value  of  the  articles  he  sues  for. 

you  YW  o  N.  p. 
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defendant  was  allowed  for  on  the  taxation  of  his  bill  of 
costs.  The  learned  serjeant  also  submitted,  that^on  these 
pleadings,  the  property  of  the  plaintiff  in  the  papers  was 
admitted,  and  also  the  bailment. 

F.  V.  Lee^  for  the  defendant. — I  submit  that  the 
plaintiff  must  prove  the  papers  to  be  in  the  possession  of 
the  defendant. 

Carrington^  for  the  plaintiff. — The  only  issue  is,  that 
the  defendant  does  not  detain  the  papers.  The  plaintiff, 
by  his  declaration,  alleges,  first,  that  he  delivered  the 
papers  to  the  defendant;  and,  secondly,  that  the  defendant 
detains  them.  To  these  allegations  the  defendant  only 
pleads  that  he  does  not  detain  the  papers,  or  any  of  them, 
but  he  does  not  deny  that  he  had  the  papers  delivered  to 
him. 

Coleridge,  J. — I  think  you  ought  to  prove  the  papers 
to  be  in  the  defendant's  possession  (a). 

To  prove  the  defendant's  possession  of  the  papers,  Mr. 
Whalley,  the  plaintiff's  attorney,  was  called.  He  stated 
that  he  was  present  on  the  taxation  of  the  defendant's 
bill ;  and  that,  to  convince  the  Master  that  these  papers 
had  been  prepared  by  the  defendant,  Mr.  Dickenson,  the 
London  agent  of  the  defendant,  produced  them  at  the 
Master's  office  in  the  month  of  July,  1SS4.  It  was  also 
proved  by  Mr.  Whalley,  that  he  had  afterwards  demanded 
the  papers  of  the  defendant,  under  a  power  of  attorney 
from  the  plaintiff,  which  was  put  in,  and  that  the  defen- 


(a)  By  the  rule  of  H.  T.  4  Will,  therein;  and  no  other  defence  tban 

4,  '*  the  plea  of  mm  detinet  shall  such  denial  shall  be  admissible 

operate  as  a  denial  of  the  deten-  under  that  plea.**  Before  this  rule 

tion  of  the  goods  by  the  defendant,  the  plea  of  nan  deti$i€t  put  the 

but  not  of  the  plaintifTs  property  property  in  issue. 
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dut  Sd  not  ddhFer  them  to  hinit  but  snd, ''  Very  well,  I 
win  see  about  it.** 

P.  V.  Lee^  for  the  defendant — ^I  submit  that  the  pes- 
senxon  of  Mr.  Passman  is  not  made  out. 

CoitBRTDGEj  J. — ^I  think  there  is  abundant  evidence  that 
the  papers  were  in  the  possession  of  his  agent,  which,  for 
tins  purpose,  must  be  considered  as  his  possession. 

The  defence  was,  that,  in  the  month  of  November, 
1834,  Mr.  Whalley  had  given  notice  to  Mr.  Dickenson 
that  he  bad  changed  his  agent,  and  directed  that  all  pa- 
pers and  notices  should  be  left  with  and  served  on  Mr. 
Kioe,  instead  of  Mr«  Edwin  Smith,  his  late  agent ;  and  a 
witness  was  called  to  prove  that  he  left  these  papers  at 
Mr.  Kine's  on  the  ISth  of  February,  18S5. 

Lddhw,  Seqt.|  for  the  plaintiff,  proposed  to  call  Mr. 
Kioe,  to  prove  that  these  papers  were  not  sent  to  him  as 
the  agent  of  Mr.  Whalley,  but  as  the  late  partner  of  Mr. 
Dickenson ;  and  that  he  (Mr.  Kioe)  held  them  on  a  claim 
of  lien  made  by  Mr.  Dickenson  and  himself,  as  agents  of 
the  defendant,  against  whom  they  had  an  unsettled  ac« 
count  for  agency  business. 

F.  F.  Lce^ — Should  not  Mr.  Kine  have  been  called  be- 
foze  1  went  into  my  case? 

CouauMB,  J. — ^The  papers  are  proved  to  be  in  the 
possession  of  Mr.  Passman's  agent,  Mr,  Dickenson,  and 
yoa  say  you  g»ve  them  to  Mr.  Kine,  in  consequence  of 
the  notice*  I  think  the  plaintiff  may  certainly  call  Mr. 
Kioe  to  contradict  your  case,  and  shew  in  what  way  the 
pnpers  came  into  his  possession. 

o2 


1835. 

Anderson 
Pabsmak. 
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F.  V.  Lee. — Does  your  Lordship  think  Mr.  Kine  a 
competent  witness  to  prove  his  own  Hen? 

Coleridge^  J. — Yes.  This  yerdict^  whichever  w^ty  it 
goes,  will  not  bind  him. 

Mr.  Kine  was  called. — He  stated,  that  he  and  his  late 
partner,  Mr.  Dickenson,  claimed  a  lien  on  these  papers, 
as  against  the  defendant,  for  whom  they  had  done  business 
as  agents ;  and  that,  before  the  taxation  of  the  defendant's 
bill,  he  (Mr.  K.)  had  held  the  papers,  and  had  given  them 
to  Mr.  Dickenson  to  produce  before  the  Master,  upon 
Mr.  Dickenson  undertaking  to  return  them  to  him,  which 
he  did  on  the  12th  of  February^  1835.  Mr.  Kine  also 
stated  that  he  had  never  had  the  papers  deUvered  to  him 
in  his  capacity  of  agent  of  Mr.  Whalley. 

Coleridge,  J.  (in  summing  up). — The  moment  that 
Mr.  Passman's  bill  was  taxed,  and  he  was  found  to  have 
received  the  iull  amount  which  was  due  to  him,  the  plain- 
tiff was  entitled  to  these  papers,  and  had  a  right  to  have 
them  delivered  up  to  him ;  but,  as  against  Mr.  Passman, 
his  agents,  Messrs.  Dickenson  and  Kine,  had  also  a  right 
to  say  that  they  would  not  part  with  the  papers  till  their 
bill  was  paid.  The  papers  were  produced  on  the  taxation 
by  Mr.  Passman's  agent,  and  were  afterwards  demanded 
for  the  plaintiff  by  Mr.  Whalley :  that  being  so,  it  is  no 
defence  to  this  action  for  Mr.  Passman  to  shew  that  his 
agents  have  got  the  papers  and  will  not  deliver  them  up ; 
and  the  plaintiff  is  therefore  entitled  to  a  verdict.  It  is, 
however,  also  necessary  that  you. should  find  the  value  of 
the  papers.  You  are  not  to  find  damages,  but  the  value 
of  the  papers.  I  think  it  is  the  duty  of  a  plaintiff  to  prove 
the  value  of  the  articles  he  sues  for ;  but,  in  the  present 
case,  no  evidence  of  value  has  been  given  on  either  side. 
As  I  view  the  case,  I  think  that  the  plaintiff  is  entitled  to 
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a  Terdicty  but  I  think  you  ought  to  find  the  value  of  each 
paper  separately. 

A  Juror. — My  Lord,  we  do  not  know  at  all  what  such 
papers  are  worth ;  they  do  not  appear  to  be  title-deeds, 
or  to  relate  to  any  property. 

Coleridge,  J. — Gentlemen,  I  am  sorry  that  I  cannot 
assist  you.  The  documents  appear  to  be  the  papers  in 
certain  causes  in  which  the  defendant  was  the  attorney  for 
the  plaintiff,  and  t  do  not  think  that  they  will  be  of  much 
use  to  the  plaintiff  when  he  has  got  them,  but  still  he  has 
a  right  to  have  them  if  he  chooses.  There  are  twenty- 
six  documents. 

The  jury  wished  to  find  a  verdict  for  the  plaintiff,  with 

SOL  damages ;  but  that  verdict  the  learned  Judge  would 

not  allow  to  be  recorded;  and  the  jury  afterwards  found 

that  the  value  of  the  twenty-six  papers  was  one  pound 

each. 

Verdict  for  the  plaintiff  accordingly. 

Coleridge,  J. — I  shall  give  Mr.  Lee  leave  to  move  to 
reduce  the  verdict  to  a  farthing  a  paper,  if  the  Court  of 
King's  Bench  should  think  there  was  no  sufficient  evi- 
dence of  value. 

Ludlow,  Serjt.,  and  Carringtan,  for  the  plaintiff. 
P.  V.  Lee,  for  the  defendant. 

[Attomies — Whalley,  and  Pasiman.] 


In  the  ensuing  term  F.  V.  Lee,  in  pursuance  of  the 
leave  given,  applied  to  the  Court  of  King's  Bench  for  a 
rule  to  reduce  the  verdict,  and  also  in  arrest  of  judgment. 
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when  the  Gouit  reRmed  the  nile  for  aneftfng  the  judgment, 

but  granted  a  rule  to  shew  cause  why  the  Terdict  slioald 
not  be  reduced  to  twenty-six  farthings;  which  rule  was 
afterwards,  on  the  motion  otlmilcw^  Seijt,  for  the  plain- 
tiff,  made  absolute. 


See  the  case  oi  Butler  ?.  Bating^ 
aate.  Vol.  2,  p.  613,  iiid  die  case 
of  Armory  y.  DeUmiritt  there 
dted.  In  the  case  of  Clurmesv. 
Pezty,  1  Camp.  8,  which  was  an 
aedoa  by  a  liqior  merchanC  for 
goods  soid;  the  plaintiff's  serwits 
proved  the  deUveiy  of  hampen 


full  of  bottles,  but  were  ignorant 
#f  their  contents.  Lord  JSUen- 
horough  directed  the  jury  to  pre- 
sume that  the  bottles  were  filled 
with  the  cheapest  liqaor  in  which 
die  plaftntifTdealt,  vis.  porter,  and 
the  jury  gave  damages  accord- 
ingly. 


March  24M. 


Wilton  w.  WuBSTURf  M.  D. 

CrIM.CON.    Plea—Not  guUty. 

The  plaintiiF  was  a  Bnen-^raper,  carrying  on  busineas 
at  Shrewsbury,  and  the  defendant  a  physician  practiBiBg 
in  that  town. 

It  appeared,  that  the  defendant  was  called  in  profes- 
sionally to  attend  the  child  of  the  plaintiff  very  early  in 
the  year  1831,  and  that  he  also  attended  the  plaintiff  in 
the  time  of  the  the  month  of  March  in  that  year ;  and  that,  after  adrising 
adultery  to  the  the  plaintiff  to  take  a  cottage  out  of  the  town,  he  recom- 
w^e's^deadi  mended  him,  in  the  month  of  August  in  the  same  year,  to 
and  aiM  for  the  take  a  tour  in  Scotland,  which  the  plaintiff  accordimrly 

■hock  to  the  ,       _  .^  _  .       ^ -^ 

did.  It  further  appeared,  that,  dunng  the  tune  the 
plaintiff  was  in  Scotland,  circumstances  occurred,  in  the 
hearing  of  a  servant  named  Jane  Davis,  which  left 
little  doubt,  that  at  least  an  attempt  at  adultery  was 


If,  in  an  acdon 
for  adultery,  it 
appear  that  the 
wife  has  died 
since  the  com- 
mencement of 
the  acdon,  the 
jury  should 
give  damages 
for  the  toss  of 
the  society  of 
the  wife  from 


feelings  of  the 
husband;  and 
this  is  so, 
though  it  ap- 
pear that  there 
was  no  sus- 
picion of  the 
wife's  inSdelity 

till  she  was  on  her  death-bed,  and  though  the  husband  continued  to  treat  her  kindly  up  (o  die 
time  of  her  death. 

Letters  written  by  the  wife  to  her  husband  are  not  receivable  in  an  action  for  crim.  con.,  if 
written  at  a  time  when  at  least  an  attempt  at  adultery  had  been  made  by  the  deftadat;  bat  « 
draft,  in  the  defendant's  hand-writing,  of  a  letter  wiitten  by  the  wile,  in  answer  to  a  letter  of  Mrs. 
II.  to  the  wife,  is  reeeivaUe  in  evidence,  as  is  die  letter  of  Mrs.  B. 
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made   by   the    defendant.     It»    however,    dearly   ap-        1836. 
peared    that    the    plamtiff    had    not   entertained    the      ^^j 
digfatest  suspicion  of  any  misconduct  on  the  part  of  his  •. 

wife  till  she  was  on  her  death-bed,  in  the  month  of 
December,  1S33.  The  wife  of  the  plaintiff  was  then 
known  to  be  dying  of  a  consumption,  and  the  defendant, 
up  to  that  time,  was  attending  her  as  her  physician;  and 
it  appeared  that  she,  on  the  4th  of  December,  made  a 
deckration  of  her  guilt  to  her  husband,  which  was  after- 
wards confirmed  by  a  declaration  of  the  defendant  him- 
self. It  appeared,  also,  that  the  plaintiff  treated  his  wife 
with  great  kindness  during  the  period  between  the  time 
of  the  disclosure  and  her  death,  which  took  place  on  the 
24th  of  December. 

It  was  proposed,  on  the  part  of  the  plaintiff,  to  put  in 
two  letters,  written  by  the  {daintiflTs  wife  to  the  plaintiff, 
while  he  was  in  Scotland,  to  shew  the  happiness  of  the 
parties. 

CoLERiDOE,  J. — I  think  that,  after  the  eridence  of  the 
witnessi  Jane  Davis,  they  are  not  admissible. 

The  letters  were  not  given  in  evidence  (a). 

It  was  then  proposed,  on  the  part  of  the  plaintiff,  to 
give  in  evidence  a  draft  of  a  letter  from  the  plaintiff's  wife 
to  Mrs.  Broome.  This  draft  was  in  the  defendant's  hand- 
writing, and  was  the  draft  of  an  answer  to  a  letter  of  Mrs. 
Broome  Co  the  defendant's  wife^  on  the  subject  of  certain 
nnnours  respecting  her  and  the  defendant. 

(fl)  In  the  caw  of  TVtlawney  ▼.  were  adinismble  in  eridence,  as 

Ct^nmm^  I  B.ft  A.  90,  itwas  held,  Aewinf^  their  manner  of  conduct- 

dHt  letteii  written  by  the  wife  to  \ng    themseWes    towards     each 

the  hmhaiMl  long  before  soy  tusr  other.    Bee  also  the  case  of  Jonts 

ef  the  wife's  miscondiicti  ▼.  'fkomptony  ante.  Vol.  6,  p.  415. 


CASKS  ON  THE 

CoLEKiDOE^  J.— As  this  is  in  the  defendant's  hand- 
writing, it  is  evidence. 

It  was  read. 

It  was  then  proposed  to  put  in  Mrs.  Broome's  letter. 

Maule,  for  the  defendant. — I  submit  that  this  is  not 
evidence. 

CoLBRiDGEy  J. — ^The  defendant  writes  the  draft  of  an 
answer  to  it.     I  think  that  makes  it  evidence. 

Mrs.  Broome's  letter  was  read. 

It  was  admitted  that  this  action  was  brought  before 
the  death  of  the  plaintiflP's  wife,  viz.  on  the  19th  of  De- 
cember. 

Maule,  for  the  defendant. — This  action  is  unprece- 
dented. There  is^  I  believe,  no  instance  of  an  action  of 
this  kind  being  tried  after  the  death  of  the  wife.  This  is 
not  a  question  of  penal  law»  but  a  case  of  compensation  to 
the  plaintiff  for  the  loss  of  the  society  of  his  wife  (a). 


(a)  For  about  ten  years  adul-  and  of  such  oflence  or  offences 

tery  was  in  this  country  a  capital  shall  be  convicted  by  confession  or 

offence,  it  having  been  made  so  otherwise,  every  such  offence  and 

by  a  statute  passed  by  the  Rump  offences  shall  be  and  hereby  is 

Parliament,  after  the  king  had  been  adjudged  felony;  and  every  per- 

beheaded,  and  the  House  of  Lords  son,  as  well  the  man  as  the  woman 

voted  useless  and  dangerous.  *  offending  thereon,  and  confessing 

By  the  act  of  Parliament  of  the  same,  or  being  thereof  con- 

1650,  c.  10,  s.  2,  it  was  enacted,  victed  by  verdict,  upon  indictment 

*'  that,  in  case  any  married  woman  or  presentment  as  aforesaid  [i.  e. 

shall,  from  and  after  the  24th  of  at  the  assizes  or  sessions  of  the 

June,  1650,  be  carnally  known  by  peace]  shall  suffer  death  as  in 

any  man,  other  than  her  husband,  cases  of  felony,  without  benefit  of 

(except  in  case  of  ravishment),  clergy."  By  ss.  3  &  4  it  is  proTidcd 
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The  fiital  disclosure  was  made  when   she  was  known 
to  be  on  her  death-bed,  on  the  4th  of  December,  and 


Ml 


"tlMit  this  Shan  not  extend  to  any 
penon  who,  at  the  time  of  8uch 
offence  committed,  is  not  knoir- 
bf  that  sadi  woman,  with  whom 
ndi  ofience  is  comnutted,  is  then 
aunied;"  and  <«  that  the  sud  pe- 
Bilty,  in  the  case  of  adultery 
afoRSttd,  shall  not  extend  to  any 
woman  whose  husband  shall  be 
eontinnally  remaimng  beyond  the 
seas  by  the  spsce  of  three  years, 
or  shall  by  common  fame  be  re- 
ported to  be  dead,  nor  to  any  wo> 
man  whose  husband  shall  absent 
himaelf  from  Ins  said  ifdfe  by  the 
space  of  three  years  together,  in 
any  parts  or  places  whatsoever, 
so  that  the  said  wife  shall  not  know 
ker  said  hosband  to  be  living 
vitlun  that  time.*  By  s.  5  it  is 
enacted,  "  that,  if  any  man  shall, 
alter  the  24th  of  June,  1650,  have 
the  carnal  knowledge  of  the  body 
•f  any  mgin,  unmarried  woman, 
or  widow,  every  such  man  so  of- 
ISending,  and  confessing  the  same, 
or  bong  thereof  convicted  by  ver^ 
diet  upon  indictment  or  present- 
moit,  as  also  every  such  woman 
lo  offending  and  confessing  the 
same,  or  being  thereof  convicted 
as  aforesud,  shall,  for  every  such 
offimce,  be  imprisoned  in  the 
common  gaol  for  the  space  of 
three  months,  and  till  he  or  she 
shall  give  security  to  be  of  good 
bdiarionr  for  one  whole  year  then 
next  ensuing.'*  By  s.  6  the  offence 
of  keeping  a  brothel  is,  for  the 
tint  offence,  made  punishable  with 
whipping,  the  pillory,  branding 
with  the  letter  B,  and  imprison- 
meot  for  three  years,  *'  there  to 


work  for  his  or  her  liring,"  and  to 
find  security  for  good  behariour 
during  life.  A  second  offence  is 
made  punishable  by  death. 

We  are  not  aware  of  any  con* 
rictions  upon  these  enactments* 
At  the  Restoration  this  act,  as  well 
as  all  the  statutes  of  the  preceding 
ten  years,  became  of  no  authority; 
and,  as  it  was  not  re-enacted  dther 
in  the  rdgn  of  King  Charles  the 
Second,  or  at  any  time  since,  aduU 
tery  is,  as  it  was  before,  a  civil 
injury,  and  an  ecclesiastical  of- 
fence only.  The  stat  of  1650  will 
be  found  in  Scobell's  Acts  and 
Ord.,  part  2,  p.  121. 

In  France  adultery  is  punish- 
able as  a  crime  under  the  follow- 
ing articles  of  the  Code  Penal:— 

"337*  La  femme  conndncue 
d'adultere  subira  la  peine  de  Fern- 
prisonment  pendant  trois  mois  au 
moins  et  deux  ans  au  plus.  Le 
mari  restera  le  maitre  d'arreter 
r  effet  de  cette  condamnation  en 
consentant  a  reprendre  sa  femme. 

"  338.  Le  complice  dela  femme 
adultere  sera  puni  de  1'  emprison- 
ment  pendant  le  meme  espace  de 
temps,  et  en  outre  d'  une  amende 
de  cent  francs  a  deux  milles 
francs/' 

The  offence  of  adultery  can,  by 
art.  336,  only  be  "denonc^*'by 
the  husband,  and  not  even  by  him 
if  he  has  entertained  a  concubine 
"dans  la  maison  conjugale,*'  con* 
trary  to  the  339th  article  of  this 
code,  for  which  he  may  be  punish- 
ed with  an  "  amende "  of  from 
100  to  2000  francs. 


1835. 


Wilton 
Webster. 
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the  plftiotiff  oonlinued  in  her  society  till  the  time  of  her 
decease. 

Coleridge,  J.  (in  summing  up). — It  is  conceded  that 
the  plaintiff  is  entitled  to  a  verdict ;  and  the  only  ques- 
tion is  as  to  the  amount  of  damages,  this  being  a  civil 
action  for  a  compensation  in  damages  to  be  given  to  the 
plaintifF  for  the  injury  he  has  sustained.  The  husband, 
as  it  seems  clear,  appears  to  have  been  wholly  unaware  of 
his  own  dbhonour  till  the  disclosure  was  made  to  him  by 
nis  wife  while  he  was  watching  over  her  on  a  sick  bed. 
There  is  also  another  circumstance  which  distinguishes 
this  case  from  all  preceding  ones;  I  mean  the  death  of 
the  lady,  which  is  a  £Eict  which  must  be  taken  into  account 
in  the  estimate  of  damages.  The  only  grounds  on  which 
yon  ought  to  give  damages  to  the  present  plaintiff  are  for 
the  shock  which  has  been  given  to  his  feelings,  and  the 
loss  of  the  society  of  his  wife,  down  to  the  time  of  her 
death.  The  pieaent  plaintiff  has  a  right  to  the  full  mea- 
sure of  damages  that  he  is  fairly  entitled  to  as  a  compen- 
sation For  the  loss  he  has  sustained ;  but  you  ought  not  to 
pve  vindictive  damagea,  or  lose  your  own  temper  while 
coDsideriDg  of  the  conduct  of  others. 

Verdict  for  the  plaintiff— Damages  dOO{. 

Tal/burd,  Seijt.,  and  fVkaieley,  for  the  plaintiff. 
Maule,  and  JS.  F.  Biehards,  for  the  defendant. 
[AttormeB—Loidale  Sf  Co,,  and  GUbertson,'] 
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Mooas,  Assignee  of  Hinkss,  r,  Eddowes. 

Assumpsit  for  money  had  and  Tecdved,  brought  by  The  dtie  of  an 

die  plaintifi;  as  assignee  of  an  insohrent,  under  the  stat.  [S^^^^,^' 

92 Geo.  S,  c.«8,  s.  16,  against  the  defendant,  who  pleaded  ^^,''j[^'''' 

die  general  issue  only*  ss  Oeo.  8,  c. 

It  appeared  that  Hinkes  iras  brought  up>  imder  the  commenceT  ^ 

conpidMry  clause  of  the  Lords*  Act,  Si  Geo.  8,  c.  88,  ^"n  ^e^in* 

and  discharged  on  the  first  of  August,  1 834 ;  and  that  the  '^^^nt  was 

,  broQffbt  up  and 

defendant  was  subpoenaed  to  give  evidence  on  that  occa-  discharged. 
sion,  and  was  sworn  and  examined;  and  what  he  then  hj^iua^e 
said  was  proved  in  this  cause  as  an  admission,  and  was,  in  >«tti««cDt>  co- 

'  Tenanted  to  pa  J 

substance,  that  he  had  received  the  sum  of  346/.,  for  which   looot  to  his 
diis  action  was  brought,  as  the  proceeds  of  the  sale  of  ume  dttring*?be 
goods  of  the  insolvent  at  auction.    The  sale  was  on  the  ^JSTriionUi 
17th  of  March,  1834,  and  the  proceeds  of  it  were  paid  to  •^^^  his  wife's 

.  *  death.    After 

die  defendant,  who  had  placed  the  money  at  a  banker's.  It  her  death  he 
also  appeared  that  the  defendant  had  said  that  he  ex-  for°debtr<!!?d, 
pected  that  the  Judge  would  order  him  to  pay  over  the   r***'*  ^"  '^""®°' 

•^  ®  '^  -^  he  gave  an  au- 

money;  and  it  was  ako  proved  that  he  had  paid  601.  to  thority  to  his 

1  ^  va.   i_  I      •        1  K)n  and  to  his 

the  servanta  of  Hmkes,  the  msolvent  daughter's  hus- 

band to  sell  all 
his  property 

R.  r.  lUekmtb,  for  the  defendant.— There  iras  no  an-  ^^^•'^  m^ 

that  sum.  They 

thority  to  subpcsna  the  defendant.  This  case  has  nolfhing  did  so,  and  re- 

to  do  with  the  Insolvent  Act.    Under  *e  Lords^  Act  ^^tlt\he^^' 

there  are  two  modes  of  proceeding.    A  party  might  JJJ'^ht'u* 

either  have  brought  bimself  up,  or  he  may,  under  certain  under  the  com- 

pulsory  clffMse 

drcumstances,  be  compelled  to  come  up  and  assign  his  of  the  Lords' 
property.  The  distinction  between  the  cases  is  this: — ^if  a  tSidwu^- 
person  brought  himself  up,  he  was  obliged  to  render  an  "?!"**"'2S 
account  of  all  die  property  he  had  at  the  time  his  imprison-  Acts,  the  as* 
ment  commenced ;  if  he  is  brought  up  under  the  com-  thTLords'  Act 
polsory  dauae,  the  debtor  is  not  to  assign  the  property  he  ^^""iJI^ 

8461.;  and  that, 
in  an  action  tar 
tteney  had  and  reeeived,  Vroiight  against  the  daughtei's  husband,  the  defendant  might  go  bto  this 
I  «nder  ils  gBBeM  UmBk  and  ueed  Mt  fM  ipMUBy. 
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183j».         had  at  the  time  he  went  to  prison,  but  only  such  property 
\-'  ^         as  he  had  at  the  time  of  making  his  schedule.    Here 
«-  Hinkes's  schedule  is  dated  the  1st  of  August,  1834:  the 

plaintiff,  therefore,  can  only  claim  from  that  time.  Now, 
it  will  appear,  that,  in  the  year  181 1,  the  insolvent  married 
Mary  Roberts,  who  was  possessed  of  considerable  pro- 
perty from  her  former  husband ;  and  a  settlement  was  ex- 
ecuted, on  the  9th  of  February,  1811,  by  which  all  the 
property  was  transferred  to  Hinkes,  he  entering  into  a 
covenant 

Bather^  for  the  plaintiff. — Does  your  Lordship  think 
that  this  evidence  can  be  gone  into  ? 

Coleridge,  J. — The  point  is  this,  whether  money  was 
received  to  your  use. 

22.  F.  Richards. — The  wife  is  dead,  leaving  a  eon  and 
a  daughter,  the  wife  of  the  defendant.  If  this  bad  been 
a  case  of  insolvency,  my  client,  having  an  equitable  in- 
terest, would  have  been  entitled  to  hold  it  against  the  as- 
signees, because  the  assignees  can  take  nothing  more  than 
what  the  insolvent  is  equitably,  as  well  as  legally,  entitled 
to.  In  March,  1834,  Hinkes,  the  insolvent,  gave  the  defen- 
dant and  his  son  an  authority  to  sell  property,  and  apply 
the  proceeds  to  the  use  of  the  settlement ;  and  this  was 
done,  and  those  very  proceeds  are  what  the  plaintiff 
claims;  but  he  is  not  entitled  to  them  (a). 

The  settlement  was  offered  in  evidence. 

(a)  In  the  case  of  ffun/,  as-  of  the  defendant,  upon  an  agree- 

Bignee  of  GUbertt,  a  bankrupt,  v.  ment  that  the  defendant  should 

Mortimer f  5  M.  &R.  12;  lOB.&C.  receive  the  money  for  the  order 

44,  where  Messrs.  Gilbert,  having  from  the  East  India  Company, 

a  large  order  from  the  East  India  and  repay  themselves;  and  it  was 

Company,  which  they  had  not  shewn  that  the  defendants  knew, 

funds  to  execute,  borrowed  money  at  the  time  of  the  loan,   that 
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Baiher. — ^I  submit  that  it  is  not  admissible  on  the  plea 
of  non-assumpsit. 

Coleridge,  J. — Non-assumpsit  operates  as  a  denial  of 
those  facts  which  make  the  receipt  of  the  money  a 
receipt  to  the  use  of  the  plaintiff;  it  puts  in  issue  all 
the  facts  that  shew  it  is  a  receipt  to  the  use  of  the 
plaintiff. 

Bather  referred  to  the  case  of  Fidgett  ▼.  Penny  (a). 

CoLERiDOEi  J. — I  have  no  doubt  that  the  evidence  is 
receivable.  With  respect  to  the  case  cited,  that  is  clearly 
distinguishable.  The  moment  an  account  was  stated, 
there  was  a  demand  constituted,  and  a  subsequent  ac- 
count was  like  payment,  and  should  have  been  pleaded 
St  payment. 

The  settlement,  on  the  marriage  of  the   insolvent. 


.  Oitt>ert  were  in  insolvent  title-deeds  of  s  house  with  a  ere- 

cireamstances,  and   were  after-  ditor,  as  a  security  for  a  debt,  and 

wirds  bailed  several  times  by  the  the  jury  found  that  the  insolvent 

defendant,  to  prevent  their  com-  bad  authorized  the  creditor  to  re- 

mitdng  an  act  of  bankruptcy  till  ceive  the  rents,  it  was  held,  that 

after  the  money  was  paid  by  the  the  assignee  could  not  recover 

Etst  India  Company — it  was  held  from  the  creditor  the  rents  re- 

that  the  receipt  of  the  money  by  ceived  by  him  after  the  discharge 

the  defendants  was  not  a  fraudo-  of  the  insolvent, 

lent  preference.  (a)  2  Dowl.  P.  C.  714.  In  that 

In  the  case  of  Owmff  assignee  case  it  was  held,  that,  in  an  action 

of  Flowert,  an  insolvent,  v.  Sft^-  on  an  account  stated,  the  defen- 

mtf  10  B.  &  C.  716,  it  was  held,  dant  cannot,  under  the  general  is- 

that  the  assignment,  by  an  insol-  sue,  give  evidence  of  an  account 

vent,  under  the  Insolvent  Act,  subsequently  stated  between  the 

7  Geo.  4,  c  57,  only  passes  what  plidntiff  and  himself,  by  which  it 

the  insolvent  was  entitled  to  at  kw  would  appear  that  the  plaintiff 

ind  in  equity;  therefore,  where  was  indebted  to  him,  hut  that  he 

an   insolvent  had  deposited  the  must  plead  specially. 
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Hinkes,  and  Mary  Roberts,  was  read«*-*By  it  the  inaol- 
Tent,  Hinkesy  coveiiaiited  that  he  wouMi  at  any  time 
during  the  life  of  Mary  Roberts,  or  within  one  month 
after  her  death,  pay  to  certun  trustees  a  sum  of  1000/.,  in 
trust,  that  they  should  pay  the  same  to  the  children  of 
Mary  Roberts. 

It  was  admitted  that  the  marriage  of  the  insolvent  and 
Mary  Roberts  took  place,  and  that  she  was  dead. 

The  authority  to  Hinkes,  jun.,  and  to  the  defendant, 
dated  March  5, 1834,  which  empowered  them  to  sell  all  his 
property,  and  to  collect  the  money  for  their  use  towards 
what  is  **  due  from  me  to  you,  under  my  marriage  deed,** 
was  put  in.  At  the  time  of  giving  this  authority  the  in- 
solvent was  in  prison. 

Bather,  in  reply.«**This  is  merely  a  covenant  to  the 
trustees.  The  trustees  had  the  legal  interest,  and  migbt 
still  have  come  upon  the  insolvent,  notwithstanding  tiits 
payment. 

CoLBRiDOE,  J.,  (in  summing  up*) — ^The  plaintiff  says  in 
this  case,  that  the  defendant  has  received  the  money  to 
his  use,  so  as  to  make  it  his  money  to  go  among  the  crecli- 
tors.  The  defendant  does  not  deny  that  he  has  received 
the  money,  but  says,  I  never  received  it  to  your  use,  for 
it  had  been  disposed  of  before  you  became  asngnee.  On 
the  1st  August,  Hinkes  being  in  prison,  and  the  creditors 
having  a  right  to  bring  him  before  a  Judge,  he  conveyed 
all  his  then  property  to  the  plaintiff;  and  if  he  had  this 
property  in  him  at  that  time,  there  is  no  doubt  tiiat  the 
defendant's  receipt  must  be  a  receipt  to  the  plaintiffs 
use ;  however,  if  at  that  time  Hinkes  had  not  the  pro- 
perty, but  had  disposed  of  it  before  that  time,  he  could 
convey  no  title  to  the  plaintiff;  and  the  plaintiff  cannot 
recover  in  this  action.  The  plaintiff  takes  his  title  on  the* 
Ist  August^  and  on  that  day  the  insolvent  could  only 
convey  such  property  as  he  then  had.    If  he  had  in  any 
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kgil  way  before  that  time  ccmveyed  away  this  property,        1836. 
the  ^aintiff  cannot  recover.    That  question  will  depend 
on  thifl^    It  appears  that  when  Hinkes  married  in  1911, 
he  entered  into  a  covenant  with  two  trustees,  and  under- 
todc*  in  consideration  of  the  marriage,  at  any  time  in  his 
wife's  lifetime*  or  within  one  month  after  her  decease,  to 
pay  lOOOJL    The  marriage  takes  place.    It  does  not  ap- 
pear that  she  made  any  request ;  and  it  seems  that  nothing 
was  done  till  she  died,  and  then  he  gets  into  difficulties, 
snd  he  goes  to  prison;  and  after  that,  on  the  5th  March, 
as  tt  is  said,  in  fulfilment  of  the  covenaiit,  he  gave  autho« 
lity  to  defendant,  and  to  Hinkes,  jun.,  to  sell  all  his  pro« 
poty,  and  receive  all  monies  that  were  due  to  him,  and 
to  keep  them  for  their  own  use  towards  the  debt  under 
the  marriage  deed.    It  further  appears,  that;  when  he  was 
in  prison,  in  the  course  of  that  month  defen4ant  proceeds 
to  sell,  he  employs  an  auctioneer,  and  the  proceeds  are 
346/.    The  question  is  thisj  was  this  sum  piiid  to  Hinkes, 
JQD.,  and  the  defendant,  bond  Jide^  or  was  this  merely  a 
colour  for  Hinkes,  sen.  to  keep  it  for  his  own  use,  and  to 
prevent  the  other  creditors  from  having  it.     If  you  are 
of  opinion  that  it  was  an  honest  transaction,  and  that  it 
was  in  discharge  of  the  marriage  debt,  then  I  am  of  opin- 
ion that  defendant  has  made  out  his  defence.     If,  on  the 
other  hand,  it  was  not  bond  fide,  but  only  a  mode  of  con- 
verting it  for  the  insolvent's  own  benefit,  then  I  am  of 
opinion  that  it  remained  in  substance  in  bis  hands,  and 
passed  to  the  plaintiff  under  the  assignment.    As  the 
insolvent  was  bound  to  have  made  such  a  settlement^  it  is 
not  at  all  unlikely  that  the  children,  findmg  that  he  was 
going  to  ruin,  might  come  to  him,  and  press  him  to  pay 
it  off;  and  if  he  bad  had  1000/.^  no  doubt  that  would 
have  been  a  good  payment  against  this  demand.    On  the 
odier  hand,  the  money  has  never  been  applied,  it  has 
been  kept  at  a  banker's;  and  the  defendant  has  taken  upon 
hoBself  to  pay  60/.  to  servants  for  the  use  of  Hinkes,  sen., 
which  is,  in  effect,  a  payment  made  to  Hinkes,  sen.,  as  it . 
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was  for  his  benefit  It  is  said  defendant  has  been  called 
upon  to  account  for  the  property*  and  has  said,  I  expected 
the  Judge  would  have  made  me  pay  it  over.  It  is  clear 
the  defendant  came  here  under  a  mistake  oT  law ;  and 
we  cannot  take  a  man's  legal  rights  by  what  his  own  un- 
derstanding may  be*  He  has  abstained  from  disposing  of 
the  money,  and  perhaps  that  has  prevented  him  from 
doing  so.  You  are  to  say  whether  the  defendant  received 
the  money  as  a'  band  fide  payment  of  a  sort  of  equitable 
debt  in  respect  of  1000/.  under  the  settlement;  whe- 
ther, in  point  of  (act,  it  was  a  payment  of  a  debt,  or  whe- 
ther it  was  money  which  the  defendant  was  really  and 
truly  holding  at  the  disposal  of  the  insolvent,  on  the  1st 
August,  1&S4. 

Verdict  for  the  defendant. 

Bather^  and  F.  V.  Lee^  for  the  plaintiffl 
R.  r.  RiehardSf  and  tVhaieley,  for  the  defendant. 
[Aiianieir^Moore  and  Mtrediih.'} 


HEREFORD  ASSIZES. 
before  mr.  justicb  park. 

Rex  v.  Whitney. 

On  an  Indict-     InDICTMENT  agauist  the  parish  of  Whitney,  for  non- 
J»J^;j2^      repair  of  a  highway. 

Don-repalrofa 

Ugfawsy,  a  plea 

of  guilt  J  to  a  finrmer  iodictment  againit  the  same  pariib  for  non- repair  of  the  lame  highway  U 

coodiMtTe  eridenoe  that  It  ia  a  poblic  way. 

E^idenee  that  a  parish  did  not  put  guard  fences  at  the  side  of  a  road,  is  not  rcorivid»le  on  an 
Indictment  which  charges  that  the  king's  snbjects  could  not  pass  as  '<  they  were  wont  to  do,"  if 
no  siich  fences  existed  before. 

SewtbUf  that  an  arch  of  nhie  feet  span,  without  battlemenU  at  either  end,  over  a  stremm  usually 
about  tliree  feet  deep,  is  a  culvert,  and  not  a  bridge,  to  be  repaired  by  the  county;  and  if  the 
parish  have  pleaded  guilty  to  a  fonner  indictment,  which  described  it  as  a  part  of  the  road,  they 
are  conduded  by  htMag  so  done. 
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The  indictment  stated  that  there  was  a  certain  highway  1836. 
leading  from  the  village  of  Eardisley  to  Gravesend ;  and 
that  a  certain  part  of  the  said  common  highway,  com* 
mencing  at  a  certain  well  and  leading  unto  a  certain  cot- 
tage, containing  in  length  374  yards,  on  the  1st  January, 
1834,  &c.,  was  very  ruinous,  broken,  and  in  great  decay, 
for  want  of  due  reparation  and  amendment,  so  that  the 
iiege  subjects  of  our  said  lord  the  king,  during  the  time 
last  aforesaid,  could  not  go,  return,  pass,  and  repass  &c. 
along  the  said  highway  as  they  ought  and  were  wont  to  do. 

On  the  part  of  the  prosecution,  R.  V,  Rieharff 9  "put  in 
an  examined  copy  of  a  previous  conviction  in  1830  of  the 
defendants  for  not  repairing  the  same  road,  and  submitted 
that  it  was  conclusive  evidence  that  it  was  a  public  high- 
way. On  that  occasion  the  defendants  had  first  pleaded 
not  guilty,  and  afterwards  withdrawn  their  plea,  and 
pleaded  guilty. 

Talfaurd,  Seijt.,  for  the  defendants. — The  record  is 
not  conclusive.  We  are  entitled  to  shew  that  the  parish 
acted  under  a  mistake.  This  road  was  set  out  under  an 
inclosure  act,  passed  in  1831,  but  it  never  has  been  cer- 
tified to  be  in  a  proper  state  according  to  the  41  Geo.  3, 
c  109,  8. 9;  it  therefore  never  became  a  puUic  road ;  and 
we  are  entitled  to  shew  that  fact  The  case  of  Rex  v. 
Edmonton  (a)  is  very  similar  to  the  present. 

Park,  J. — I  think  the  evidence  is  conclusive.  The 
parish  had  ample  time  on  the  former  occasion  to  inquire 

(a)  I  M.  &  Rob.  24.  In  that  the  parish  had  repured  the  road 
case's  road  had  been  used  by  the  under  a  mistaken  notion  of  Cabi- 
poblieformore  than  twenty  years,  lity;  and  intimated  that,  if  they 
ind  had  been  repaired  by  the  had  acted,  not  on  a  mistake,  but 
parish,  bat  there  had  been  no  on  a  voluntary  disposition  to  re- 
owner  iHio  could  dedicate  it  to  pair  a  road  which  was  useful  and 
the  public.  Lord  Tenterden,  C.  J.,  for  the  cdnyenience  of  the  public, 
left  it  to  the  jury  to  say  whether  they  ought  to  be  convicted. 

VOL.  VII.  P                                          N.  P. 
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into  an  the  facts.  They  first  pleaded  not  guilty,  and 
afterwards  obtained  leave  to  withdraw  that  plea,  and  plead 
guilty :  after  doing  so,  I  think  they  cannot  be  permitted 
to  controvert  the  fact  that  the  road  is  a  pubKc  road ;  but 
I  will  take  a  note,  and  the  defendants  may  move,  if  they 
think  fit 

R.  V.  Richards  proposed  to  examine  witnesses  to  shew 
that  there  were  precipices  on  the  sides  of  the  road,  and 
that  there  were  no  fences  or  guards  to  proteet  the  pas* 
sengers  against  such  precipices,  and  also  to  shew  that 
there  was  a  culvert  without  walls  at  its  ends. 

Talfourd,  Serjt.,  and  Greaves. — This  evidence  is  not 
admissible  on  this  indictment,  which  only  charges  defect 
of  repair  in  the  road  itself.  No  parish  can  be  compelled 
to  erect  guards  against  precipices  where  none  have  existed 
before.  Here  none  ever  existed,  and  therefore  no  indict- 
ment will  lie  for  not  erecting  such  guards.  No  instance 
of  any  such  indictment  can  be  shewn ;  and  the  numerous 
instances  where  no  guards  exist  on  the  most  public  and 
firequented  roads,  affords  a  strong  argument  that  none 
will  lie.  If  the  public  adopt  a  road  in  a  particular  state, 
they  cannot  complain  of  its  not  being  in  a  safer  state. 
If  a  road  be  so  narrow  that  it  is  even  dangerous,  no  in- 
dictment will  lie  to  compel  the  parish  to  widen  it  In  the 
case  of  Rex  v.  Devon  (a),  it  was  held,  that  the  inhabitants 
of  a  county  are  not  bound  to  widen  a  public  bridge ;  and, 
by  parity  of  reason,  no  indictment  will  lie  for  not  guard- 
ing a  road.  At  all  events,  this  evidence  is  not  admissible 
here ;  for  all  that  is  charged  is,  that  the  road  is  not  in 
such  a  state  as  it  was  wont  to  be.  To  support  that,  there 
must  be  evidence  that  such  guards  previously  existed. 

/Z.  V.  Richards,  and  McLean,  for  the  prosecution. — 
The  indictment  comprehends  every  thing  that  renders 

(a)  7D.&R.  147;  4B.&C.670. 
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the  road  dangerous  and  unfit  for  the  passage  of  the  pub- 
lic* Now  the  guards  of  the  road  are  as  necessary  as  the. 
sepair  of  the  body  of  the  road  itself.  They  are,  there- 
fore* comprehended  in  this  indictment. 

Park,  J,*-I  am  of  opinion  that  this  evidence  is  not  ad- 
nussible.  The  indictment  alleges  that  the  public  could 
not  pass  as  they  ought  and  were  wont  to  do.  But  there 
is  no  evidence  of  any  fences  before.  The  public  are, 
therefore^  in  no  worse  a  situation  now  than  they  were 
wont  to  be  before  on  account  of  the  want  of  fences. 

12.  F.  Richards. — Suppose  I  shew  that  after  the  former 
indictment  some  fences  were  put  up? 

Park,  J. — I  think  that  will  not  alter  the  case.  It  must 
be  '*  wont  and  accustomed." 

It  appeared  that  the  road  in  question  passed  over  a 
stream  of  water,  which  fed  a  mill;  and  that  over  this 
stream,  which  was  usually  about  three  feet  deep,  but 
occasionally  shallower,  and  in  floods  much  deeper,  there 
was  an  arch  of  nine  feet  span,  but  it  had  no  battlements 
at  either  end ;  it  was  marked  on  the  keystone  1762,  and 
it  was  spoken  to  as  existing  before  43  Geo.  S.  The  wit- 
nesses for  the  prosecution  stated  that  the  arch  in  question 
was  a  culvert,  and  not  a  bridge ;  and  that  the  want  of 
battlenients  constituted  the  difference  between  a  bridge 
and  a  culvert. 

Ta^aurd,  Serjt,  and  Greaves, — This  is  a  bridge,  and 
not  a  ddvert.  It  is  a  mere  question  of  law,  and  not  of 
fiM:t  The  case  of  Rex  v.  The  Inhabitants  of  Oxford- 
skire{a)f  shews  that  every  thing  necessary  to  constitute 

(a)  I  B.  ft  Ad.  289.    In  that     nel  between  banks  more  or  less 
cue,  it  was  held,  that  a  bridge  to     defined,  although   sach   channel 
be  repaired  by  the  coanty  must     may  be  occasionally  dry. 
be  over  water,  flowing  in  a  chan- 

p2 
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the  legal  meaning  of  a  bridge  ezbts  here.  Here  is  an 
arch  over  a  stream  of  water,  flowing  between  banks  more 
or  less  defined.  It  is  impossible  to  say  that  the  want  of 
battlements  prevents  it  from  being  a  bridge.  Suppose^ 
instead  of  being  nine  feet  wide,  it  were  fifty,  and  over  the 
Severn,  it  could  not  certainly  be  called  a  culvert.  The 
depth  and  uncertainty  of  the  stream  shew  that  it  is  such 
a  one  as  requires  a  bridge  over  it,  in  order  to  enable  the 
public  to  pass ;  and  that  being  so,  the  county  are  prima- 
rily liable  to  repair  it.  If  that  be  so,  then  the  bridge, 
together  with  300  feet  at  each  end  of  it,  are  to  be  taken 
as  if  they  were  struck  out  of  the  road.  And  then  the  de- 
scription in  the  indictment  is  not  proved: — the  indict- 
ment charges  the  road  as  a  continuous  road,  from  the  well 
to  the  cottage ;  whereas  it  ought  to  have  stated  the  road 
in  question  to  extend  from  the  well  to  the  commencement 
of  800  feet  horn  the  end  of  the  bridge,  and  to  extend 
from  the  end  of  SOO  feet  from  the  other  side  of  the  bridge 
to  the  cottage.  Suppose  the  600  feet  had  been  in  an- 
other, parish,  the  variance  would  clearly  be  fiital.  Now 
this  portion  being  repairable  by  the  county  is  just  as  if  it 
were  in  another  parish. 

B.  V.  Riehardi,  and  M' Lean. — As  to  whether  or  not 
this  is  a  culvert,  the  former  indictment  is  conclusive 
evidence.  It  was  there  indicted  as  a  road;  and  the  de- 
fendants are  not  now  at  liberty  to  deny  that  fact  If  it 
is  a  culvert,  then  the  defendants  are  bound  to  repair  it 
as  a  part  of  the  road.  That  being  so,  then  the  other  ques- 
tion does  not  arise.  But  assuming  that  it  is  a  bridge 
repairable  by  the  county,  then  the  defendants  may  be 
convicted  for  not  repairing  the  residue.  It  is  not  matter 
6f  description,  and  proof  of  less  than  what  is  alleged 
will  suffice. 

Park,  J. — I  should  say  it  is  a  question  for  the  jury. 
But  if  you  throw  it  upon  me,  it  is,  I  think,  a  culvert, 
and  not  a  bridge;  and  such  a  culvert  as  the  county  are 
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not  bound  to  repair.  If  I  am  to  say  whether  such  a  thing 
as  this  is  a  part  of  the  road^  I  am  of  opinion  that  it  is. 
I  think  also  that  you  have  concluded  yourselves  by  the 
former  indictment,  but  you  may  move,  if  you  please. 

Verdict— Guilty  (a). 
IL  V.  Michards,  and  M^Lean^  for  the  prosecution. 
Talfaurd,  Serjt.,  and  Greaves,  for  the  defendants. 
[Attornies — Higgins,  and  Spencer  Sf  Co.] 

(a)  No  motion  was  made. 


MONMOUTH  ASSIZES. 

BEFORE  MR.  JUSTICE  COLERIDGE. 


Rex  9.  IvENS.  April  2nd. 

Indictment  against  the  defendant,  as  an  innkeeper,  An  indiciment 
for  not  receiving  Mr.  Samuel  Probyn  Williams  as  a  guest  jifni^'^""'^  **J,3 
at  his  inn,  and  also  for  refusing  to  take  his  horse.     The  refuses  tore- 
firii  count  of  the  indictment  averred  that  the  prosecutor  be  having  room 
had  oflfered  to  pay  a  reasonable  sum  for  his  lodgings;  and  lhj"di^""nd 
the  first  and  second  counts  both  stated  that  there  was  ^^  '^  "°^  °^<»*' 
room  in  the  inn.    The  third  count  omitted  these  allega-  guest  to  tender 
tions,  and  also  omitted  all  mention  of  the  horse.    The  entertaininent! 
famih  count  was  similar  to  the  third,  but  in  a  more  ge-  jfnoi  7^121°° 
ncral  form  (a).     Plea— Not  guilty.  ground.   And 

it  is  no  defence 
for  the  inn- 
keeper, l)Mt  the  gnest  was  travelling  on  a  Sunday,  and  at  an  hour  of  the  night  after  the  innlceep- 
cr^s  frmily  had  gone  to  bed  ;  nor  is  it  any  defence  that  the  guest  refused  to  tell  his  name  and 
abode,  aa  the  innkeeper  had  no  right  to  insist  upon  knowing  those  particulars ;  but  if  the  guett 
oone  to  the  ion  drunk,  or  behaves  in  an  indecent  or  improper  manner,  the  initkeeper  is  not  bound 
to  receive  faini. 

(a)  As  the  form  of  an  indict-  Monmouthshire,  to  wit  :~The 

BWBt  for  this  offence  is  not  to  be  jurors  for  our  lord  the  king  upon 

found  in  any  of  the  printed  col-  their  oath  present,  that  before  and 

lections,  we  have  subjoined  it : —  at  the  time    next   herein  men- 
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It  was  opened  by  Whitmore^  for  the  prosecution^  dmt 
the  defendant  kept  the  Bell  Inn,  at  Chepstow,  and  that 


tioned,  Thomas  Ivens,  late  of  the 
parish  of  Chepstow,  in  the  county 
of  Monmouth,  labourer,  was  an 
innkeeper,  and  did  keep  a  com- 
mon inn  for  the  accommodation 
of  travellers,  that  is  to  say,  a  cer- 
tain common  inn,  called  the  Bell 
Inn,  together  with  certain  stables 
for  horses  attached  to  the  said  inn, 
and  which  said  inn  and  stables 
are  situate  in  the  parish  and 
county  aforesaid;  and  that  whilst 
thesidd  Thomas  I?ens  was  such 
innkeeper,  and  so  kept  the  said 
inn  and  stables  as  aforesaid,  to  wit, 
on  the  14th  day  of  April,  4  Will.  4, 
at  the  parish  of  Chepstow  afore- 
said, in  the  sud  county  of  Mon- 
mouth, one  Samuel  Probyn  Wil- 
liams, then  and  there  being  a  tra- 
veller, came  to  a  certun  outer 
door  of  the  said  inn,  such  outer 
door  then  and  there  being  a  usual 
door  of  entrance  unto  the  said  inn 
for  travellers  and  other  persons, 
and  then  and  there  required  the 
sidd  Thomas  Ivens  to  suffer  and 
permit  the  said  Samuel  Probyn 
Williams  to  enter  and  to  stay,  and 
to  lodge  at  the  said  inn,  for  and 
during  the  night  of  the  same  day, 
and  to  suffer  and  permit  a  certun 
horse  upon  which  the  said  Samuel 
Probyn  Williams  then  and  there 
rode,  to  enter,  stay,  and  lodge  in 
the  said  stables  for  and  during  the 
time  aforesaid.  fAnd  that  the  said 
Samuel  Probyn  Williams  was  then 
and  there  ready  and  willing,  and 
then  and  there  offered  the  said 
Thomas  Ivens  to  pay  lum  a  rea- 
sonable sum  of  money  for  such 


lodging  lor  lumself  the  sud  Sa- 
muel Probjm  Williams,  and  his 
sud  horse,  t  *And  thatndther  was 
the  said  inn,  nor  were  the  said 
stables,  at  the  time  of  such  appli- 
cation by  the  said  Samuel  Probyn 
WiUiams  as  aforesaid,  fully  occu- 
pied; but  there  was  then  and 
there  sufficient  room  in  the  said 
inn  for  the  accommodation  and 
entertainment  of  the  said  Samuel 
Probyn  Williams  therein;  and 
there  was  then  and  there  sufficient 
room  in  the  sidd  stable  for  the 
accommodation  and  entertunment 
of  the  sidd  horse  therein,  for  and 
during  the  time  aforesaid.*  But 
that  the  sud  Thomas  Ivens,  not 
r^^arding  lus  duty  as  such  inn- 
keeper, did  not,  nor  would,  at  the 
said  time  when  he  was  so  re- 
quested as  aforesaid,  suffer  or  per- 
mit the  said  Samuel  Probyn  WU. 
Hams  to  enter  or  stay,  or  lodge  at 
the  said  inn  as  aforesaid,  during 
the  time  aforesaid;  nor  did  nor 
would  the  said  Thomas  Ivens,  at 
the  said  time  when  he  was  so  re- 
quested as  aforesaid,  suffer  or  per- 
mit the  said  horse  of  the  said 
Samuel  Probyn  Williams,  upon 
which  the  said  Samuel  Ph>byn 
Williams  rode  as  aforesaid,  to  en- 
ter or  stay,  or  lodge  in  the  said 
stables,  for  or  during  the  time 
aforesaid;  but  so  to  do  the  said 
Thomas  Ivens  then  and  there, 
without  any  sufficient  cause,  whoUy 
neglected  and  refused,  to  the  great 
damage  of  the  said  S.  P.  W.,  to 
the  eril  example  of  all  persons  in 
the  like  case  offiendingy  and  against 
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the  prosecutor  Mr.  Williaoas  had  gone  there  on  horse- 
back,  on  the  night  of  Sunday  the  I4th  of  April ;  and  that 
the  defendant  and  his  wife  both  refused  him  admittance 
bto  the  inn. 


ei5 


1835. 


GodsoHt  for  the  defendant. — Does  your  Lordship  think 
that  an  indictment  Ues  against  an  innkeeper  for  refusing 
to  receive  a  guest?  I  know  that  an  action  may  be  brought 
gainst  him  if  he  does  so ;  and  such  an  action  was  brought 
against  an  innkeeper  at  Lancaster  a  few  years  ago.  This 
is  only,  at  most,  a  private  injury  to  Mr.  Williams,  and 
not  an  offence  against  the  public. 

Coleridge,  J. — There  can  be  no  doubt  that  this  in- 
dictment is  sustainable  in  point  of  law.     Mr.   Serjeant 


the  peace  of  our  lord  the  king,  his 
crown  and  dignity. 

Second  count. — ^And  the  jurors 
aforesaid,  upon  their  oath  afore- 
said, do  farther  present,  that  whilst 
the  said  Thomas  I?en8  was  such 
innkeeper,  and  so  kept  the  ssud 
inn  and  stables  as  aforesaid,  to 
wit,  on  &c.,  at  &e.,  the  stud 
S.  P.  W.,  then  being  a  traveller, 
came  to  a  certain  outer  door,  &c., 
[as  in  the  first  count],  omitting 
the  words  between  the  ft- 

The  third  count  was  similar  to  the 
second,  except  that  it  also  omit- 
ted the  allegation  between  *  *, 
and  all  mention  of  the  hone. 

Fourth  count, — ^And  the  jurors 
aforesaid,  on  their  oath  aforesaid, 
do  farther  present,  that  whilst  the 
said  Thomas  Ivens  wan  such  inn- 
keeper, and  so  kept  the  said  inn  as 
aforesaid,  to  wit,  on  &Cv  at  &c., 
the  said  S.  P.  W.  then  and  there 
hebg  a  trareller,  came  to  the  said 


inn,  and  then  and  there  required 
the  said  Thomas  Ivens  to  suffer 
and  permit  him  the  sud  S.  P.  W. 
to  enter  and  to  stay,  and  to  lodge 
at  the  said  inn,  for  and  during  a 
reasonable  time,  for  the  rest  and 
refreshment  of  him  the  said 
S.  P.  W.  in  the  said  inn.  And 
that  the  said  Thomas  Ivens,  not 
regarding  his  duty  as  such  inn- 
keeper, did  not  nor  would,  at  the 
sfud  time  when  he  was  so  requested 
as  last  aforesaid,  suffer  or  permit 
the  said  S.  P.  W.  to  enter  or  stay, 
or  lodge  at  the  said  inn  as  last 
aforesaid,  during  the  time  last 
aforesaid;  but  so  to  do  the  said 
Thomas  Ivens  then  and  there, 
without  any  sufficient  cause, 
wholly  neglected  and  refused,  to 
the  great  damage  of  the  sud 
S.  P.  W.,  to  the  evil  example  of  all 
others  in  the  like  case  offending, 
and  against  the  peace  of  our  lord 
the  king,  his  crown  and  dignity. 
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Hawkins  distinctly  lays  it  down  that  an  indictment  Kea 
for  this  offence  (a). 

Godson. — My  friend,  Mr.  WhUmoref  has  said  nothing 
about  any  offer  of  the  price  of  the  entertainment,  which 
Mr.  Serjt  Hawkins  states  to  be  necessary  to  sustain  an 
indictment. 

CoLERiDGB,  J. — There  may  be  facts  in  this  case  which 
may  make  the  tender  of  reward  unnecessary. 

Mr.  Samuel  Probyn  Williams  was  called.  He  said, 
"  I  am  the  clerk  of  Mr.  Charles  Holden  Walker,  the  soli- 
citor of  Newport.  On  Sunday  night  the  i4th  of  April, 
at  a  few  minutes  before  13  o'clock,  I  applied  for  admission 
at  the  Bell  Inn,  which  is  kept  by  the  defendant  I  had 
applied  at  the  George,  but  that  was  shut  up.  At  the 
Bell  there  was  a  light  up  stairs,  in  the  room  over  the 
parlour.  I  asked  to  be  admitted,  and  the  defendant's 
wife  said  the  house  and  stables  were  both  full.  I  assumed 
that  the  statement  was  correct,  and  went  away  to  the 
Beaufort  Arms,  and  I  rode  also  to  two  or  three  inns. 
The  Beaufort  Arms  was  shut  up,  and  some  of  the  other 
inns  had  no  stables.  I  returned  to  the  Bell,  and  I  told 
the  defendant's  wife  that  I  knew  the  house  was  not  full, 
and  that  I  was  entitled  to  shelter  for  the  night,  and  I 

(a)  In  1  Curw.  Hawk.  p.  7H9  grieved,  but  may  also  be  indicted 

it  18  sud,  "  It  seems  also  to  be  and  fined  at  the  suit  of  the  king, 

clear,  that  if  one  who  keeps  a  Also  it  is  said,  that  he  may  be 

common  inn  refuse  either  to  re-  compelled  by  the  constable  of  the 

ceive  a  traveller  as  a  guest  into  his  town    to    receive  and  entertun 

house,  or  to  find  him  victuals  or  such  a  person  as  his  guest;  and 

lodging  upon  his  tendering  him  a  that  it  is  no  way  material  whether 

reasonable  sum  for  the  same,  he  is  he  have  any  sign  before  his  door 

not  only  liable  to  render  damages  or  not,  if  he  make  it  his  common 

for  the  injury  in  an  action  on  the  business  to  entertain  passengers." 
case  at    the   suit  of   the  party 
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on  it.     I  could  not  see  if  she  was  dressed,  but  I         1835. 
bdieve  she  and  her  husband  were  in  bed.    She  asked  my 
name,  and  I  said  that  that  could  be  no  difference  to  her. 
She  said  if  I  would  tell  my  name,  she  would  ring  a  bell 
for  one  of  the  servants.  I  told  her  my  name  was  Williams. 
She  aaked  where  I  lived,  and  I  said  it  was  no  difference 
to  her.     I  afterwards  told  her  I  came  from  Newport. 
She  shut  down  the  window,  and  said  she  did  not  know 
me,  and  should  not  open  the  door.     I  knocked  my  stick 
against  the  window  shutters,  and  the  defendant  looked 
out  at  the  up-stairs  window.     I  told  him  if  the  house  was 
foB,  I  could  take  a  chur,  and  he  might  put  my  horse  in 
a  shed  which  I  knew  they  had ;  and  I  also  knew  that  they 
had  twelve  stalls  of  stabling.     I  again  urged  my  right  to 
shelter,  and  he  said  he  would  not  come  down  for  any  one.'* 
In   his  cross-examination  he    said,   *'It  was  near  one 
o'clock  when  I  went  to  the  defendant's  house  the  second 
time.    Two  writs  were  to  be  executed  at  Chepstow  on 
the  Monday,  one  a  writ  of  trial,  and  another  a  writ  of 
inq[airy,  and  I  was  to  be  there  on  Sunday  evening.     I 
went  by  way  of  Redwick,  and  the  road  was  bad,  and  that 
it  was  that  made  me  so  late.     I  had  not  been  drinking. 
I  at  first  objected  to  give  my  name ;  and  when  I  did  give 
it,  and  my  address,  I  might  have  added,  ''  and  now  you 
are  as  wise  as  you  were  before ;"  but  I  did  not  add  the 
words,  **  and  be  damned  to  you."  I  did  not  offer  any  pay- 
ment;  but  they  must  know  that  a  person  who  had  a 
horse  could  pay.     I  was  not  angry.     I  got  shelter  two 
m3es  off,  and  I  was  near  two  hours  in  Chepstow."    In 
answer  to  a  question  put  by  the  Learned  Judge,  be  said, 
"  There  was  no  objection  made  that  I  did  not  tender  any 
money." 

Godson,  for  the  defendant — It  appears  to  me  to  be 
nther  too  much  to  say  that  an  innkeeper  is  bound  to 
keep  his  house  open  till  IS  o'clock  at  night  to  allow  attor- 
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1635.  neya*  clerks  to  travel  about  on  Sundays.  I  should  submit 
that  the  law  never  can  require  an  innkeeper  to  keep  open 
his  house  till  midnight,  more  especially  on  a  Sunday.  It 
is  admitted  that  the  prosecutor  did  not  tender  any  money 
or  make  any  offer  of  payment  And  further  it  will  be 
proved,  that  the  prosecutor  conducted  himself  so  as  to  be 
unfit  for  admission  into  any  respectable  house.  I  submit, 
that  even  in  the  day-time  an  innkeeper  is  not  bound  to 
receive  a  guest  who  is  drunk  or  insolent,  or  who  swears 
at  either  him  or  his  wife.  And  if  in  this  case  it  is  shewn 
that  Mr.  Williams  did  so,  that  will  be  an  answer  to  the 
case.  In  addition  to  all  these  fiusts,  it  appears  that  the 
prosecutor  refused  to  tell  his  name.  This  was  a  further 
reason  why  the  defendant  should  not  admit  him  into  his 
house ;  for  if  innkeepers  were  compellable  to  admit  all 
sorts  of  suspicious  characters  into  their  houses  at  unsea- 
sonable hours  of  the  night,  there  would  be  a  great  proba- 
bility that  they  would  find,  when  they  got  up  in  the 
morning,  that  their  houses  had  been  robbed. 

For  the  defendant,  Thomas  Price  was  called.  He  ssid, 
**  I  reside  at  Chepstow,  opposite  to  the  Bell.  In  April 
last,  I  was  disturbed  in  the  night;  I  was  asleep,  and  I 
heard  a  loud  noise  of  tapping  at  a  door.  I  thought  it  at 
my  house,  and  I  went  to  my  window.  I  heard  Mrs.  Ivens 
ask  a  person  his  name.  The  answer  was,  '  What  is  that 
to  you  about  my  name.'  Mrs.  Ivens  said,  *  At  such  a 
late  hour  I  want  to  know  your  name,  and  where  you  come 
from/  The  person  replied,  *  If  you  must  know  my  name, 
it  is  Williams,  and  I  come  from  Newport ;  and  now  you 
are  as  wise  as  you  were  before,  and  be  damned  to  you.* 
Mrs.  Ivens  then  shut  the  window.  I  thought  the  person 
was  either  drunk  or  mad."  In  his  cross-examination  this 
witness  said,  '*  I  beUeve  Mrs.  Ivens  said  the  person  was 
no  gentleman.  It  quite  turned  my  spirits  to  hear  such 
a  bad  expression  as  he  used.'* 
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CoLKRiDOB,  J.,  (in  Qumming  up). — The  facto  in  this 
caae  do  not  appear  to  be  much  in  dispute ;  and  though  I 
do  not  recollect  to  have  ever  heard  of  such  an  indictment 
baring  been  tried  before,  the  law  appUcable  to  this  case 
b  this: — that  an  indictment  lies  against  an  innkeeper,  who 
reiiues  to  receive  a  guest,  he  having  at  the  time  room  in 
bis  honse ;  and  either  the  price  of  the  guest's  entertain- 
ment being  tendered  to  him,  or  such  circumstances  occur- 
ring as  will  dispense  with  that  tender.   This  law  is  founded 
in  good  sense.     The  innkeeper  is  not  to  select  his  guests. 
He  has  no  right  to  say  to  one,  you  shall  come  into  my  inn, 
and  to  another  you  shall  not,  as  every  one  coming  and 
condocting  himself  in  a  proper  manner  has  a  right  to  be 
received ;  and  for  this  purpose  innkeepers  are  a  sort  of 
public  servants,  they  having  in  return  a  kind  of  privilege 
of  entertdning  travellers,  and  supplying  them  with  what 
they  want     It  is   said  in   the  present   case,*  that  Mr. 
Williams,  the  prosecutor,  conducted  himself  improperly, 
and  therefore  ought  not  to  have  been  admitted  into  the 
house  of  the  defendant.     If  a  person   came  to   an  inn 
drunk,  or  behaved  in  an  indecent  or  improper  manner, 
I  am  of  opinion  that  the  innkeeper  is  not  bound  to  receive 
him.    You  will  consider  whether  Mr.  WiUiams  did  so 
behave  here.     It  is  next  said  that  he  came  to  the  inn  at  a 
late  hour  of  the  night,  jwhen  probably  the  family  were 
gone  to  bed.    Have  we  not  all  knocked  at  inn  doors  at 
late  hours  of  the  nightjand  after  the  family  have  retired 
to  rest,  not  for  the  purpose  of  annoyance,  but  to  get  the 
people  up  ?    In  this  case  it  further  appears,  that  the  wife 
of  the  defendant  has  a  conversation  with  the  prosecutor, 
in  which  she  insisto  on  knowing  his  name  and  abode.    I 
think  that  an  innkeeper  has  no  right  to  insist  on  knowing 
those  particulars ;  and  certainly  you  and  I  would  think 
an  innkeeper  very  impertinent,  who  asked  either  the  one 
or  the  other  of  any  of  us.    However,    the   prosecutor 
gives  his  naaae  and  residence;  and  supposing  that  he  did 
add  the  words  **  and  be  damned  to  you,''  is  that  a  sufficient 
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1835.        reason  for  keeping  a  man  out  of  an  inn  who  has  traveUed 
tiD  midnight?     I  think  that  the  prosecutor  was  not  guilty 
of  such  misconduct  as  would  entitle  the  defendant  to  shut 
him  out  of  bis  house.     It  has  been  strongly  objected 
against  the  prosecutor  by  Mr.  Oodson,  that  he  had  been 
travelling  on  a  Sunday.    To  make  that  argument  of  any 
avail,  it  must  be  contended  that  travelling  on  a  Sunday  is 
illegal.     It  is  not  so^  although  it  is  what  ought  to  be 
avoided  whenever  it  can  be.    Indeed  there  is  one  thing 
which  shows  that  travelling  on  a  Sunday  is  not  illegal, 
which  is,  that  in  many  places  you  pay  additional  toll  at 
the  turnpikes  if  you  pass  through  them  on  a  Sunday,  by 
which  the  legislature  plainly  contemplates  travelling  on  a 
Sunday  as  a  thing  not  illegal.     I  do  not  encourage  travel- 
ling on  Sundays,  but  still  it  is  not  illegal.     With  respect 
to  the  non-tender  of  money  by  the  prosecutor,  it  is  now  a 
custom  so  universal  with  innkeepers  to  trust  that  a  person 
win  pay  before  he  leaves  an  inn,  that  it  cannot  be  neces- 
sary for  a  guest  to  tender  money  before  he  goes  into  an 
inn ;  indeed,  in  the  present  case,  no  objection  was  made 
that  Mr.  WiiHams  did  not  make  a  tender ;  and  they  did 
not  even  insinuate  that  they  had  any  suspicion  that  he 
could  not  pay  for  whatever  entertainment  might  be  fur- 
nished to  him.     I  think,  therefore,  that  that  cannot  be 
set  up  as  a  defence.    It  however  remains  for  me  next  to 
consider  the  case  with  respect  to  the  hour  of  the  night  at 
which  Mr.  Williams  applied  for  admission ;  and  the  opin- 
ion which  I  have  formed  is,  that  the  lateness  of  the  hour 
is  no  excuse  to  the  defendant  for  refusing  to  receive  the 
prosecutor  into  his  inn.     Why  are  inns  established?    For 
the  reception  of  travellers,  who  are  often  very  far  distant 
from  their  own  homes.    Now,  at  what  time  is  it  most 
essential  that  travellers  should  not  be  denied  admission 
into  the  inns?     I  should  say  when  they  are  benighted, 
and  when,  from  any  casualty,  or  from  the  badness  of  the 
roads,  they  arrive  at  an  inn  at  a  very  late  hour.:    Indeed, 
in  former  times,  when  the  roads,  were  much  worse,  and 
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fVaisan,  and  WhUmorCf  for  the  prosecution. 
Godson,  for  the  defendant. 

[Attomies— IFa^ftrr,  and  Robert  Evam.'] 


were  much  infested  with  robbers,  a  late  hour  of  the 
night  was  the  time,  of  all  others,  at  which  the  traveller 
most  required  to  be  received  into  an  inn.  I  think,  there- 
fore,  that  if  the  traveller  conducts  himself  properly,  the 
mnkeeper  is  bound  to  admit  him,  at  whatever  hour  of  the 
night  he  may  arrive.  The  only  other  question  in  this 
case  is,  whether  the  defendant's  inn  was  full.  There  is 
no  distinct  evidence  on  the  part  of  the  prosecution  that 
It  was  not.  But  I  think  the  conduct  of  ^e  parties  shews 
that  the  inn  was  not  full ;  because,  if  it  had  been,  there 
could  have  been  no  use  in  the  landlady  asking  the  prose- 
cutor his  name,  and  saying,  that  if  he  would  tell  it,  she 
would  ring  for  one  of  the  servants. 

Verdict — Guilty. 


Pabk,  J.,  sentenced  the  defendant  to  pay  a  fine  of  20#.      AprUdrd. 


Lewis  r.  Wells,  Esq. 

Covenant.— The  declaration  stated,  that  on  the 
27th  of  April,  1818,  by  a  certain  indenture  between  the 
defendant  of  the  first  part,  and  the  plaintiff*  of  the  other 
part,  the  defendant  did  demise  to  the  plaintiff  a  certain 
messuage,  &c.,  to  have  and  to  hold  the  same  to  the  plain- 
tiff, his  executors,  &c.,  for  a  term  of  21  years.  And .  that 
the  defendant  did  covenant,  &c.,  that  he  would  keep  in 
repair  the  roof  and  main  walls  of  the  dwelling-house  and 
outbuQdings,  and  would  put  the  fences,  which  were  ad- 
joining the  highways,  in  repair;  or  that  out  of  the.  first 
jear's  rent  he  would  abate  the  expense  of  doing  thereof; 


April  2rd. 

If,  in  an  action 
of  eotenant  for 
non-repair,  ftc, 
Uie  defendant 
plead  aiBrma- 
tive  pleas, 
which  are  de« 
nied  by  tlie  re- 
plication, the 
defendant  is  en- 
titled to  begin. 
The  new  mle 
of  practice  made 
by  the  Judges 
as  to  the  right 
to  begin,  does 
not  extend  to 
actions  of  eon- 
tract. 
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1895.:  and  that  he  would  put  the  dwelling-house  into  repair,  and 
build  up  a  new  shed  near  the  dwelling-house,  and  another 
near  the  barn,  and  stop  up  one  end  of  the  old  waggon- 
house,  and  place  a  swing  door  at  the  opposite  end* 
Breaches— ;/ir«<,  that  the  defendant  did  not  keep  in  repair 
the  roof  and  main  walls  of  the  dwelHng-house  and  out- 
buildings, but  let  them  become  ruinous*  Second,  that  he 
did  not  put  the  fences  adjoining  the  highways  in  repair, 
or  abate  out  of  the  first  year's  rent  the  expense  of  doing 
thereof;  but,  on  the  contrary,  those  fences  were  broken 
down,  and  so  continued.  Third,  that  the  defendant  did 
not  build  up  a  shed  near  the  barn,  nor  stop  up  the  one 
end  of  the  waggon-house,  and  put  a  swing  door  at  the 
other  end,  although  a  reasonable  time  had  elapsed,  and 
the  defendant  was  requested  to  do  so. 

The  defendant  craved  oyer  of  the  lease,  which  contained 
the  covenants  above  mentioned,  and  also  a  covenant  by 
the  plaintiff  that  he  would  at  all  times  during  the  conti- 
nuance of  this  demise,  **  haul  and  carry  all  materials  re- 
quisite and  necessary  to  be  used  in  repairing  the  said 
messuage,  outbuildings,  and  walls,  and  any  new  or  addi- 
tional buildings  that  maybe  erected  on  the  said  premises.** 
Pleas — First f  that  the  defendant  did  keep  in  repair  the 
roof  and  miun  walls  of  the  premises  (concluding  to  the 
country).  Second,  that  the  defendant  was  always  ready 
and  willing  to  have  kept  the  roof  and  main  walls  of  those 
prembes  in  repair,  and  had  materials  proper  for  such 
repairs,  of  which  the  plaintiff  had  notice ;  and  that  as 
soon  as  any  such  repairs  were  required,  he  ''requested 
the  plaintiff  to  haul  and  carry  the  materials  requisite  and 
necessary  for  the  purpose  of  such  repairs ;"  but  that  the 
plaintiff  did  not,  nor  would,  haul  or  carry  the  same,  but 
refused  so  to  do;  by  means  of  whidi  the  defendant  was 
prevented  from  making  these  repairs.  This  plea  con- 
cluded with  a  verification*  Thirds  as  to  the  second 
breach,  that  the  defendant  did  put  the  fences  adjoining 
the  highways  into  repair  (concluding   to  the  country). 
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Fmarik,  as  to  so  much  of  the  third  breach  as  relates  to         1835. 
stopping  up  one  end  of  the  old  waggon-house,  and  put-        ^    " 
tiDg  a  swing  door  at  the  other  end,  that  the  defendant  «. 
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did  stop  up  one  end  of  the  waggon-house,  snd  put  a 
swing  door  at  the  other  (concluding  to  the  country). 
fifth,  as  to  so  much  of  the  third  breach  as  relates  to 
building  a  shed  near  the  bam,  that  the  defendant  was 
willing  to  do  so,  and  had  provided  materials,  of  which  the 
plaintiff  had  notice ;  and  that  the  defendant  requested 
the  plaintiff  to  haul  and  carry  these  materials ;  but  that  he 
refused  to  do  so ;  by  means  of  which  the  defendant  was 
preyented  from  building  this  shed.  Sixth,  as  to  the  same 
part  of  the  same  breach,  that  the  defendant  built  a  new 
shed  near  the  dwelling-house,  and  at  the  request  of  the 
plaintiff  made  it  much  longer  and  wider  than  by  his  cove- 
nant he  was  bound  to  do;  and  that  the  plaintiff  accepted 
this  new  enlarged  shed  in  lieu  of  the  shed  near  the  barn 
(concluding  with  a  verification).  Seventh,  as  to  all  the 
breaches,  that  the  defendant,  at  divers  times,  before 
the  commencement  of  this  suit,  abated  out  of  the  rent  du^ 
from  the  plaintiff  to  him  divers  sums,  amounting  to  188/. 
Hs.  5J.;  and  that  the  plaintiff,  after  the  committing  of 
the  said  supposed  breaches  of  covenant,  and  before  the 
commencement  of  this  suit,  accepted  such  abatements  in 
full  satisfaction  and  discharge  of  the  said  several  breaches 
of  covenant,  and  of  all  damage  by  him  sustained  by  reason 
of  the  committing  thereof  (concluding  with  a  verification). 
Replication,  denying  all  the  pleas,  which  concluded  with  a 
verification* 

Imdlaw,  Seijt.,  for  the  defendant,  claimed  the  right  to 
begin,  as  the  affirmative  of  all  the  issues  was  on  the 
defendant. 

CoLSRiDGB,  J.— The  old  rule  was  to  look  at  the  record, 
and  see  on  whom  the  affirmative  lay ;  and  I  think  that 
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the  new  rule  of  the  Judges  (a)  has  varied  it  in  actions  of 
contract. 

The  defendant's  counsel  began. 

Verdict  for  the  plaintiff. 

Mauk,  and  R.  V.  Richards^  for  the  plaintiff. 

Ludlow,  Serjt.,  and  Talbot,  for  the  defendant. 

[Attornies— C.  fl.  Walker,  and  R,  Evam,'] 

(a)  Mentioned  and  acted  upon  in  the  cases  of  AtldnMon  ▼.  Watne^ 
ante^  Vol.  6,  p.  687 ;  and  CarUr  y.  Jonu,  Id.  p.  64. 


GLOUCESTER  ASSlZES. 

BEFORE  MR.  JUSTICE  COLERIDGE. 


April  13M.  Rkx  V.  Forbes. 

If  A.  put  the  Forgery.— The  indictment  in  some  of  the  counts 
name  of  B.  on  a  charged  the  prisoner  with  having  forged,  and  in  others 
as  acceptor,       with  having  Uttered,  a  forged  acceptance,  on  the  following 

without  B.'s         i_*ii     i*         1. 

authority,  ex-     bill  of  exchange  :— 

|[bte  » n^Mt  £25  :  0  :  0  ''  Cheltenham,  July  16th,  1834. 

Tj^li^^hlt  "  Three  monAs  after  date,  pay  to  my  order  twenty-fhre 
S'  thiU  u'fol^  pounds,  for  value  received.  "  John  Forbes. 

giry ;  but  if  A.       «« William  Prosser,  Jun.,  Esq.,  Cheltenham.'* 

either  had  au- 

or,  frSinthe  "  '*  Accepted,  payable  at  Messrs.  Esdaile  &  Co.,  Bank- 
t^Zi.t^    ers,  London.  "  William  Prosser,  Jun." 

/d^  coniidered 

that  he  had 

nich  authority,  it  ii  not  forgery. 

lo  a  case  of  forging  and  uttering  a  forged  bill,  a  letter  written  by  the  priioner  to  a  third  per- 
son, saying  that  that  person's  name  is  on  another  bill,  and  desiring  him  not  to  aay  that  thsft  biU 
is  a  forgery,  is  receivable  in  eridenee,  to  shew  guilty  knowledge;  but  the  Jury  ought  not  to 
consider  it  as  evidence  that  that  other  bill  is  forged,  unless  such  bill  b  produced,  and  the  forgery 
of  it  proved  in  the  usuld  way. 
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It  appeared  that  the  prisoner  had  paid  away  this  bill,  is:^. 
with  the  acceptance  on  it,  to  a  butcher,  to  whom  he  owed 
about  4f/.9  and  had  taken  the  difference.  And  it  also 
appeared,  from  the  evidence  of  Mr.  Prosser,  that  the 
acceptance  was  not  of  his  handwriting,  and  that  he  had 
nerer  given  the  prisoner  authority  to  put  his  name  on 
any  bill  or  security  of  any  kind.  From  the  cross-eicami- 
nation  of  Mr.  Prosser,  it  appeared  that  the  prisoner  was 
an  architect  at  Cheltenham,  and  that  he  was  engaged  in 
building  houses  for  Mr.  Prosser,  the  latter  having  recom- 
mended the  prisoner  to  raise  money,  which,  when  raised, 
the  prisoner  was  to  draw  upon,  under  the  superintendence 
of  Mr.  Prosser. 

It  was  sought  on  the  part  of  the  prisoner,  to  raise  an 
inference,  that  he  considered  that  he  had  a  right  to  use 
Mr.  Prosser's  name. 

On  the  part  of  the  prosecution,  it  was  proposed  to  give 
in  evidence  the  following  letter,  written  by  the  prisoner  to 
Mr.  Lawrence,  after  he  was  in  custody,  with  a  view  of 
shewing  the  prisoner's  guilty  knowledge. 

"  Pray  keep  this  letter  a  secret. 

"  Dear  Friend  Lawrence,—  Mr.  Bonnor  is  sure  how  great 
a  friend  I  have  in  you,  and  that  I  told  him  before  you 
came  yesterday.  Have  you  heard  any  thing  about  a  SOL 
bill?  It  is  at  Hartland*8  bank,  which  was  due  yesterday 
die  25th.  It  is  the  last  one  of  Prosser's  with  your  name 
an  it.  If  you  should  be  applied  to  for  it  or  about  it, 
pray  ask  Mr.  Winterbotham  for  time,  nor  do  not  on  any 
account  tell  him  it  is  not  your  writing.  If  you  do,  and 
Prosser  hears  of  it,  I  shall  have  no  mercy  shewn  me  by 
bim.  This  is  what  I  wanted  to  tell  you  privately  last 
night.  I  did  not  like  to  name  it  to  Mr.  Bonnor,  because 
it  would  lessen  me  in  his  opinion.  If  you  approve  of  it, 
and  think  it  will  be  not  in  anjnvise  against  you,  say,  if 
application  is  made  to  you,  that  you  heard  that  it  was  not 
a  good  bill,  since  your  name  was  put  to  it.     That  you 

VOL.  VII.  Q  N.  p. 
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1836.  have  had  no  consideration;  but  if  he  will  give  you  time, 
say  two  or  three  mosths,  I  shall  have  it  in  my  power  to 
pay  it  you  out  of  the  moneys  collected  for  me.  If  you 
name  this  subject  to  Mr.  Bonnor,  do  not  name  it  as  one 
being  a  forgery,  but  say  I  have  written  to  you  to  become 
Uable  for  a  bilL  If  you  should  do  so,  he  will  see.  you 
paid  out  of  the  money  he  collects  and  receives  on  my 
account;  but  on  no  account  tell  him  it  is  a  forged  one; 
for  if  you  do,  mind  he  will  not.  be  answerable  for  it,  but 
otherwise  I  think  he  will  If  he  does,  you  will  see  Mr. 
Winterbotham,  if  sent  for  by  him,  and  say,  you  had  no 
consideration  for  it — will  he  give  you  two  or  three 
months  to  pay  it  ?  This  will  make  me  happy,  uid  relieve 
my  distress  of  mind,  restore  me  to  my  dear  children,  and 
make  me  so  deeply  obliged  to  you,  that  I  never  can  be  too 
grateful  for  it.  But  be  careful  of  speaking  to  Prosser. 
Perhaps  the  shorter  way  would  be  to  see  Mr.  Winter- 
botham ;  but  do  not  say  you  have  seen  me. 

''  Yours  most  gratefully  for  all  favours, 

"  John  Forbea. 
'*  Mr.  Robert  Lawrence,  5,  Charles  Street, 
Bath  Road,  Cheltenham.'* 

Ludlow g  Serjt.,  for  the  prisoner. — ^I  submit  that  this 
letter  is  not  receivable  in  evidence,  as  it  relates-  to  another 
bill ;  and  that,  at  all  events,  to  make  it  of  any  avail,  the 
bill  it  refers  to  ought  to  be  put  in. 

Coleridge,  J. — I  think  that  it  is  receivable  io  evidence; 
but  1  think  it  better  for  the  prisoner  not  to  state  my  rea- 
sons.   However,  I  will  do  so  if  you  wish  it. 

The  letter  was  read. 

Coleridge,  J.,  (in  summing  up.)^If  the  prisoner  drew 
the  bill  mentioned  in  the  indictment,  and  which  he  knew 
could  not  become  due  for  some  months  afker  lie  did  so. 


Rrx 
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and  then  put  Mr.  Prosser's  name  on  it  without  his  autho-  |g35 
rity,  either  intending  to  meet  it,  or  trusting  that  he  should 
have  money  to  do  so,  or  trusting  that  Mr.  Prosser  would 
orerlook  it,  the  prisoner  is  guilty  of  forgery ;  but  if  you  Forbes. 
think  that  the  state  of  afiairs  between  the  prisoner  and 
Mr.  Prosser  was  such  that  he  had  Mr.  Prosser's  authority 
to  accept  this  bill,  then  it  is  not  a  forgery.  If  a  person 
gives  another  leave  to  use  his  name  on  bills,  and  the  per- 
son thus  permitted  writes  the  name  of  such  person  on  a 
bill,  this  is  as  it  were  a  signing  by  the  person  who  gave 
the  anthoi^ty,  although  he  had  given  no  authority  for  the 
patting  his  name  on  that  particular  bill.  With  respect 
to  the  letter  that  has  been  read,  I  think  that  you  ought 
not  to  take  it  as  proof  that  the  bill  mentioned  in  it  was 
forged.  Bills,  which  are  not  the  subject  of  indictment, 
are  often  given  in  evidence  to  show  a  guilty  knowledge ; 
bat  there  is,  in  such  cases,  strict  proof  that  those  bills  are 
forged.  No  such  evidence  is  given  here ;  nor  is  the  bill 
even  produced.  It  therefore  may  be,  that  the  bill  alluded 
to  in  the  letter  is  in  some  respects  irregular,  but  still 
it  may  not  be  a  forgery.  The  question  which  I  shall  leave 
to  you  is  this,  whether  the  name  of  Mr.  Prosser  was  put 
on  the  bill  mentioned  in  the  indictment  without  the  autho- 
rity of  Mr.  Prosser;  or  was  it  written  on  the  bill  by  the 
prisoner,  under  such  circumstances  that  he  might  bond 
fide  consider  that  he  had  Mr.  Prosser's  authority  for  doing 
80,  as  in  the  latter  case  you  ought  to  acquit  him. 

The  foreman  of  the  jury  said — 

'^  Guilty  of  raising  the  bill,  but  not  of  fraud.** 

CoLERiDQB,  J. — Do  you  bcHeve  that  the  prisoner  used 
the  name  of  Mr.  Prosser  without  the  authority  of  Mr. 
Prosser,  and  without  believing  that  he  had  such  authority  ? 

The  foreman  of  the  jury. — We  think  that  the  prisoner 
q2 
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had  not  authority  from  Mr.  Prosser,  and  that  he  did  i.ot 
think  he  had  it. 

CoLERiDOF,  J.— Then  you  ought  to  find  the  priso?  er 

guilty. 

Verdict — Guilty. 

Alexander,  and  Greaves,  for  the  prosecution. 

Ludlow,  Serjt.,  Watson,  and  PhiUpotts,  for  the  prisoner. 

fAttomieB— (rrt/?I/Ai  ^  Pruen,  and  B.  -BomforJ 


Whether  the 
preferring  of  an 
indictment 
against  a  party 
for  night-poach- 
ing, which  is 
ignored,  is  a 
commencement 
of  the  prosecu- 
tion witliin 
sect  4  of  the 
sUt.  9Geo.4, 
c.  69,  so  as  to 
warrant  the 
conviction  of 
tlie  party  on 
another  indict- 
ment preferred 
four  years  after 
the  ofifence, 


Rj&X  r.  KiLLMINSTBR. 

Indictment  for  night-poaching,  being  armed.— The 
offence  was  alleged  to  have  been  committed  four  years  ago. 
A  bill  of  indictment  had  been  preferred  within  a  year 
after  the  commission  of  the  offence,  against  the  present 
prisoner,  and  a  person  named  Robins,  and  ignored  as  to 
the  present  prisoner,  but  found  against  Robins,  who  was 
convicted.  The  present  bill  of  indictment  was  preferred 
at  these  assizes. 

Watson  objected  that  it  was  not  within  time  (a). 

Coleridge,  J. — There  are  two  questions — first,  whe- 
ther preferring  a  bill  of  indictment  is  commencing  the 
prosecution ;  and,  secondly,  whether  having  commenced 
it,  you  have  not  complied  with  the  condition  of  the  statute. 
With  regard  to  the  first,  it  is  clear  that  preferring  the  bill 
is  an  act  done  by  the  party,  which  is  the  commencement 
of  a  prosecution.     With  regard  to  the  second,  it  is  a  much 


(a)  By  the  Stat.  9  Geo.  4,  c.  69, 
8. 4,  ''the  prosecution  for  every  of- 
fence puniBhable  upon  indictment, 
or  otherwise  than  upon  summary 


conviction  by  virtue  of  this  act, 
shall  be  commenced  within  twelve 
calendar  months  after  the  com- 
mission of  suchoflence.*' 
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nicer  point.  I  had  occasion  to  consider  it  very  much  in  1^35 
the  case  of  TUladam  v.  The  Inhabitant*  of  Bristol  {a)y 
which  was  an  action  on  the  stat.  7  &  8  Geo.  4,  c.  31,  for 
in  injury  to  property  by  rioters.  That  statute  said,  that  Killminster. 
the  action  should  be  commenced  within  three  calendar 
mondis,  and  there  the  party  had  commenced  an  action 
within  three  months.  She  died,  and  her  executor  brought 
an  action  within  forty  days  after  her  death,  but  more  than 
three  months  after  the  damage  was  done.  The  point 
was,  whether  that  action  was  brought  in  good  time.  The 
argument  which  I  used  there  was,  that  the  condition  had 
been  once  complied  with,  and  that  the  executor  had  a 
right  to  bring  an  action  within  a  reasonable  time.  The 
Court  decided  against  me  on  that  point,  and  the  party 
failed.  I  do  not  feel  so  clear  in  this  case,  as  to  be  dis- 
posed to  put  an  end  to  the  prosecution,  but  I  will  certainly 
Tesenre  this  point  if  it  should  become  necessary  (6). 

The  prisoner  was  acquitted  on  the  merits. 

(a)  4  N.  &  Al.  144.  of  high  treason,  in  counterfeiting 

(A)  By  the  stat.  B  &  9  Will.  3,  the  current  money  of  this  king- 

c. 26, 1.9,  it  18  enacted,  that  no  dom,  namely,  shillings/' &c.  The 

prosecution  shall  be  made  for  any  assizes  at  Durham  were  holden  on 

<^ence  against  that  act  (relating  the  8th  of  August,  so  that  more 

to  the  coin}»  unless  such  '*  prose-  than  three  months  had  elapsed 

entioQ  be  eommfiiced"  within  three  between  the  commission  of  the 

moDths  after  the  offence.    In  the  offence  and  the  preferring  of  the 

case  of  Rue  y.  WiUace^  1  Ea.  P.  G*  indictment;  but  the  Judges,  at  a 

186,  the  prisoner  was  indicted  for  conference,  unanimously  held  that 

toUmrvng  base  coin,  to  make  it  the  information  and   proceeding 

reiemble  ailfer.    He  was  on  the  before  the    magistrate  was    the 

^tli  of  May,  1 797*  found  in  a  room  commencenient  of  the  prosecution 

lith  base  coin,  in  various  stages  within  the  meaning  of  the  act ; 

of  the  process  of  colouring.    He  and  that  the  variance  between  the 

wu  thai  apprehended,  and  taken  manner  of  laying  the  offence  in 

to  Durham  gaol,  and  was  after-  the  indictment,  and  charging  it 

virds  carried  before  a  magistrate,  in  the  commitment,  made  no  dif- 

uid,  by  warrant  dated  on  the  8th  ference. 

^  May,  was  committed  to  gaol.         In  civil  cases,  where  a  writ  is 

charged  on  oath  ^  %vith  suspicion  sued  out  to  prevent  the  effect  of  a 
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Alexander t  For  the  prosecution. 
WaUon^  for  the  prisoner. 

[Attomies — Bioxtome,  and  CrookeJ] 

pleaof  the  Statute  of  Limitations,  of  Limitations.    The  law   as  to 

it  must  be  reg^ularly  contiuued.  these  continuances  is  materially 

And  in  the  caseof  Smith  v.  Bower,  altered  by  the  slat.  2  WiU.^,  c.39, 

3  T.  R.  G62.  it  was  held,  that  an  s.  10,  set  forth  in  Sewell's  Dig.  of 

attachment  of  privilege  was  not  a  Prac,  p.  90,  where  the  rules  and 

continuance  of  a  bill  of  Middle-  recent  cases  on  the  subject  are 

sex,  so  as  to  avoid  the  Statute  referred  to. 


JprU  12M.  Rfc^x  ^'  Gay. 

ifadccW  Manslaughter.— The  indictment   charged  the 

mw-tis  ^^tSlen  prisoner  with  killing  Samuel  Lewis  by  shooting  him. 

down  in  writ-  j^  appeared  that  the  deceased  and  others  had  gone  to 

ing,  and  signed  *  *  ^ 

by  the  party  the  housc  of  the  prisoner  at  a  late  hour  of  the  night  de- 

Judge^wii'i  nel-  mauding  cider,  and  that  the  deceased  put  his  gun  out  at 

cop'  "of "be  *  '^®  up-stairs  window,  saying  he  would  shoot  them.     The 

paper  in  eri-  gun  then  Snapped,  but  did  not  fire.     The  deceased  and 

dence,  nor  will     ^^  i         .  i    t  •  i        n    i  ^-vi  i 

he  receive  parol  his  party  then  jeered  the  prisoner,  and  called  out,  ''Old 
dTcUrt^tion^.^*  Jemmy's  gun  won't  go  off."  The  prisoner  then  came 
down  stairs ;  and  after  a  struggle  between  him  and  the 
deceased,  who  tried  to  keep  the  front  door  shut,  the  pri- 
soner went  out  at  the  door  with  the  gun  in  his  hand, 
which  being  laid  hold  of  by  the  deceased,  it  went  off, 
and  shot  the  deceased. 

It  further  appeared,  that  the  deceased,  after  he  was 
shot,  and  when  he  had  no  hope  of  recoTcry,  made  a  de- 
claration tit  articulo  mortis^  which  Mr.  Bolton,  the  sur- 
geon, took  down  in  writing,  and  the  deceased  signed  it. 
A  copy  of  this  statement  Mr.  Bolton  had  given  to  Mr. 
Ellis,  the  coroner,  who  had  annexed  it  to  the  depositions 
which  were  returned  by  him  to  the  learned  Judge; 
but  Mr.  Bolton  had  by  mistake  left  at  home  the  original 
paper  which  the  deceased  had  signed. 
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W*J.  Alejxmder,  for  the  prisoner,  proposed  to  ask 
Mr.  Bolton  what  the  deceased  had  stated  to  him,  or  that 
the  copy  of  the  statement  annexed  to  the  depositions 
should  be  read. 

CoLERiDOB,  J. — ^As  there  was  a  statement  in  writing 
signed  by  the  deceased,  I  cannot  receive  either  parol  evi- 
dence or  a  copy. 

The  evidence  was  not  given. 

CoLBRiDOB,  J.,  left  it  to  the  jury  to  say  whether  the 
gun  was  fired  by  accident. 

Verdict — Not  guilty. 

Waisoiig  for  die  prosecution. 

W.  iTl  Alexander,  for  the  prisoner. 

[Attomies — Haynei,  and  Svam/ne  4r  Co,"] 


Rex  v.  William  Gainer  and  John  Gainbr.  ^    ^  j^^^ 

.Night  poaching. — ^The  Jirst  count  of  the  indictment  rj,^  ,„,j^^  ^^ 
chanred  that  the  defendants  with  another  person  were,  'ndjctment  for 

^  night  poaching, 

on  the  night  of  the  31st  of  November,  1834,  in  ''  certain  armed  &&,  the 
land  of  one  George  Beqgough,  called  Breadstone  Planta-  hatelbera  in 
tion,"  armed,  with  mtent  there  to  destroy  game.    The  ^^^f^^^^!^' 
secamd  count  stated  the  place  to  be  ''  certain  land  called  dictment  with 
Breadstone  Plantation;*'  and  the  third  count  stated  it  to  stroy  game,  &c. 
be  "  certain  kind  of  George  Bengough."  lil'cli'm^.M  on" 

It  appeared  from  the  evidence  of  a  witness  named  *he  prosecutor 

*  *  to  convince  the 

Packer,  that  he  was  out  with  others  on  the  night  of  the  Jury  that  the 
21st  of  November  watching  for  poachers,  and  that  hearing  an  inten"  to  de- 
a  gun  fired  at  about  a  quarter  of  a  mile  from  Breadstone  fn^hc^lniiiaa; 
Plantation,  he  went  into  that  plantation  and  sat  down  place  mentioned 

,    .  in,  ,     ,        ,  ,  in  the  indict- 

under  some  bnars ;  he  further  stated,  that  he  saw  the  two  ment. 
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defendants  and  a  third  person  pass  bim  as  he  lay  there* 
the  defendant  William  Gainer  having  a  gun,,  and  the 
other  two  persons  bludgeons.  In  his  cross-examination 
he  stated  that  the  night  was  light,  and  that  there  were 
many  pheasants  roosting  in  this  plantation,  which  the  de- 
fendants must  have  seen;  but  that  they  went  through  the 
wood  without  firing  at  any  of  them. 

Greaves,  for  the  defendant,  submitted,  that  it  was  not 
sufficient  that  the  defendants  were  out  on  this  night  for 
the  purpose  of  poaching,  but  that  the  jury  must  be  satis- 
fied that  they  were  in  this  particular  plantation  with  an 
intent  to  kill  game  there,  an  intent  which  was  negatived 
by  the  fact  of  their  seeing  the  pheasants  and  not  firing  at 
them. 

Coleridge,  J.,  (in  summing  up). — You  must  say  whe- 
ther these  persons  were  in  this  particular  cover,  called 
Breadstone  Plantation,  with  an  intent  to  kill  game  there. 
If  you  can  suppose  that  they  had  gone  out  on  that  night 
poaching  in  every  other  cover  in  the  county,  that  will  not 
be  sufficient  to  support  the  charge  contained  in  this  in- 
dictment, if  they  were  not  in  this  particular  cover  with  in- 
tent to  destroy  game  there.  It  lies  on  the  prosecutor  to 
make  out  to  your  satisfaction  that  the  prisoner  had  an  in- 
tent to  l^ill  game  in  this  particular  cover;  the  intent 
can  in  this  case  only  be  inferred  from  the  conduct  of  the 
parties;  and  it  is  here  shewn  that  there  was  game  which 
the  defendants  must  have  seen,  but  did  not  make  the 
slightest  attempt  to  destroy. 

Verdict — Not  guilty. 

fV.  J.  Alexander,  for  the  prosecution. 
Greaves,  for  the  defendant. 

[Atlornies — Blojsomes,  and  Browne.'] 
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Rex  v.  Brad^haw.  jprif  i4M. 

Indictment  for  a  rescue  of  cattle.  If  a  hay  ward 

The  indictment  was  in  the  following  form: — "  Glouces-  ^Jfch^ire 

tershire,  to  wit.    The  jurors  for  our  lord  the  ktag  upon  Graying  in  a 

*  or  common  or 

their  oath  present,  that  on  the  1st  of  October,  4  Will.  4,  lane,  and  they 

in  the  parish  orSlimbridge,  in  the  county  of  Gloucester,  h^u^khig*" 

Wm.  Smith  was  hayward  or  (a)  field-keeper  of  the  said  p^/JJJd  "^Jj,^ 

parish;  and  the  said  Wm.  Smith  so  being  such  hayward  rescue  is  in- 

i»iii  n  •  %  II  «  A  dictable ;  but 

or  field-keeper  as  aforesaid,  on  the  day  and  year  afore-  if  the  hayward 

said,  at  the  parish  aforesaid,  in  the  county  aforesaid,  had  whi^ch  are'da- 

taken  and  distrained  one  horse  and  one  mare  in  and  upon  ?^^  feasant 

■^  in  the  inclosed 

apiece  of  pasture  ground  called  Gillmores  there  situate,  land  of  any 

in  the  occupation  of  Wm.  Stone,  wrongfully  feeding  and  pier,  the  rescue 

depasturing  in  and  upon  the  grass  and  herbage  there  ^hey*J!^t'*tot^^ 

growing  in  and  upon  the  said  piece  of  pasture  ground,  pound  is  not 

and  doing  damage  there  to  the  said  W.  S.;   and   was  in  the  latter 

then  and  there  about  to  impound  the  same  horse  and  ^le^t^tothe 

mare  for  and  in  the'  name  of  a  distress,  for  the  said  p**""^»  ^}^f 

hayward  is  to 

damage  so  there  done  and  doing,  according  to  the  law  and  be  considered 

custom  of  England :  And  the  jurors  aforesaid^  upon  their  vant  of  the  oc- 

oath  aforesaid,  do  further  present,  that  Thomas  Brad-  ^"P*^'* 
shaw,  late  of  Breadstone,  in  the  said  county  of  Glou- 
cester, labourer,  afterwards,  to  wit,  on  the  1st  of  October, 
in  the  year  aforesaid,  with  force  and  arms,  at  the  parish 
aforesaid,  in  the  county  aforesaid,  the  said  horse  and 
mare  so  as  aforesaid  by  the  said  Wm.  Smith,  as  such 
hayward  as  aforesaid,  taken  and  distrained  for  the  cause 
aforesaid,  and  in  his  custody  then  and  there  being,  from 
and  out  of  the  custody  and  against  the  will  of  the  said 
W.  S.,  and  before  the  same  horse  and  mare  were  or  could 
have  been  impounded  as  aforesaid,  forcibly,  unlawfully, 
and  injuriously  did  rescue,  take,  and  drive  away,  and 
other  wrongs  to  the  said  Wm.  Smith  then  and  there  did ; 


(a)  Perhaps  tlm  should  have  been  "  aod  "  instead  of  <<  or." 
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to  ihe  gnat  damage  of  the  said  Win.  Smith,  in  contempt 
of  our  said  lord  the  king  and  his  laws^  to  the  evil  example 
of  all  others  in  the  like  case  offending,  and  against  the 
peace  of  our  lord  the  king,  his  crown  and  dignity.** 

The  indictment  had  been  preferred  at  the  Gloucester- 
shire Quarter  Sessions,  but  had  been  by  the  court  tb^e 
transmitted  to  the  assizes,  as  the  defendant's  counsel  bad 
raised  an  objection  to  the  sufficiency  of  it. 

As  soon  as  the  case  was  called  on,  FranciUon^  for  the 
defendant,  submitted,  that  the  indictment  was  bad,  because 
it  did  not  shew,  that,  at  the  time  of  the  rescue,  there  was 
any  .breach  of  the  peace,  the  only  words  in  the  indictment 
from  which  a  Inreach  of  the  peace  could  be  inferred  being 
the  vi  eiarmU  and  the  contra  pa^^em.  He  cited  Sir  W. 
Russell  .qn  Cr,  &  Mis.  (a),  Curw.  Hawk.  (6),  Sanderson's 
ease  (c),  Anon,  c^se  (</),  Rex  ▼.  Siorr  (e),  and  Rex  v. 
Atkins  (/> 

Coleridge,  J. — I  can  take  time  to  consider  of  the  suf* 
ficiency  of  the  indictment,  if  it  should  become  materiaL  I 
should  like,  therefore,  to  hear  the  evidence. 

On  the  part  of  the  prosecution,  the  wife  of  William 
Smith  was  called  (he  being  too  ill  to  attend  the  assizes). 
She  said,  *'  My  husband,  whose  name  is  William  Smith, 
is  hay  ward  of  the  parish  (g)  of  Slimbridge.  He  goes  to 
the  court  at  Cambridge  to  be  appointed,  that  is  in  SUoi- 
bridge  parish.  It  is  his  duty  to  pound  cattle  that  are 
running  loose  in  the  lanes;  and  when  he  has  pounded 
them,  he  receives  money  for  letting  them  out.  If  cattle 
fo^nd  trespassing  in  the  inclosed  lands  of  the  farmers  are 
brought  to  him,  he  impounds  them;  or  if  the  farmers  give 

(a)  Pp.  61,  363.  (e)  3  Burr.  1698. 

(b)  Vol.  2,  p.  106.  (/)  Id.  1706. 

(c)  4  Leon.  12.  (g)  We  believe  that  the  hay- 

(d)  3  Salk.  187-  ward  is  the  officer  of  a  manor. 
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faiin  orden  to  go  into  their  fields  and  taioe  stray  cattle 
that  are  trespassing  there  to  the  pound,  he  does  so.  He 
bas  acted  as  hayward  three  or  four  years. 

Coi^ERinos,  J* — It  is  not  yet  very  distinctly  shewn,  but 
ve  may  take  it,  I  think,  that  the  duty  of  the  hayward  is  to 
keep  the  lanes  clear,  by  impounding  stray  cattle  that  he 
may  find  there;  but  that  with  respect  to  stray  catde  found 
on  pmate  land,  the  hayward  is  only  the  private  servant 
of  the  parties  if  they  send  for  him.  We  nuist  not  con- 
found the  action  of  trespass  with  an  indictment  for  mis* 
demeanour.  There  is  a  case  in  East  (a),  where  a  number 
of  persons  went  out  in  the  day-time  to  course  hares,  and 
they  were  indicted  for  a  conspiracy  to  do  so,  and  Lord 
EUenbaravgh  said  he  should  be  sorry  to  have  it  doubted 
whether  persons  "  agreeing  to  go  and  sport  upon  another^s 
ground — in  other  words,  to  commit  a  civil  trespass — should 
be  thereby  in  peril  of  an  indictment."  I  should  c^tainly 
be  mdiiled  to  ask  whether  there  is  any  authority  that  lays 
down  that  a  hayward  is  bound  to  go  into  private  fields. 

GreaveSt  for  the  prosecution. — ^I  would  suppose  that  iq 
Mb  parish  there  were  extensive  commons. 

CoLEaiDOBy  J. — I  should  hold  them  to  fall  within  the 
rule  as  the  lanes. 


Greaves. — If  these  cattle  had  got  to  the  pound  and  had 
been  rescued  from  it,  the  offence  would  be  pound  breach. 

Coleridge,  J. — ^Yes ;  but  I  take  it  that  the  office  of  bay- 
ward  and  of  pound-keeper  may  be  distinct,  and  I  believe 
diat  in  some  places  they  are  so,  and  are  held  by  different 
persons.  If  the  hayward  had  driven  cattle  to  the  pound 
which  he  had  found  straying  in  one  of  the  lanes,  I  should 

(a)  The  esse  of  JUxy.  Turner,  13  East,,  228. 
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hold  that  they  were  in  the  custody  of  the  law  from  the  firsts 
and  that  the  rescue  of  them  on  their  way  to  the  pound 
would  be  indictable;  but^  in  this  case,  till  thecattlegot  to  the 
pound  the  hay  ward  was  merely  acting  as  the  servant  of  Mr. 
Stone,  in  whose  lands  the  cattle  were  found;  and  there- 
fore at  that  time  a  rescue  of  them  from  him  was  no  more 
indictable  than  if  Mr.  Stone  had  been  himself  driving 
them  to  the  pound,  and  they  had  been  rescued  from  him; 
and  till  those  cattie  had  got  to  the  pound,  I  am  of  opinion 
that  they  could  not  be  considered  in  the  custody  of  the* 
law^  and  that  the  rescue  of  them  is  therefore  not  indict* 
able.    The  defendant  must  be  acquitted. 


Verdict — ^Not  guilty(a). 


(a)  Kitcbeoy  ia  his  work  on 
Courts,  under  title  "  Court  Leet 
and  Court  Baron,'*  (ed.  of  1623, 
p.  46),  gifes  the  oath  of  the  bay- 
ward  as  follows:— 

"  i^emem  del  Greve,  ou  Hay- 
ward,  tm  Beadle, — Vousjuresqae 
Tous  bien  et  duement  serreres  le 
Roi  nostfe  sou? errigne  le  seigneur 
del  manor  en  le  office  de  greve, 
beadle,  ouheyward  de  cest  manor 
pur  cest  an  a  vener;  et  vous  due- 
ment ct  verament  executereres 
touts  tielz  attachments  et  auters 
proces  come  serront  directes  a 
TOUS  del  seignior  ou  seneschal  de 
cest  court;  et  tous  presenteres 
touts  pound  breaches  q.  serront 
faits  ddns  Tostr.  office;  et  auz  y 
touts  cattels  estreyes  et  waifes; 
et  en  chescun  auter  chose  bieu  et 
duement  teneres  vous  en  mesme 
le  office  cy  ?ous  ayd  Dien,  &c.*' 

Mr.  Seijt.  Scriven,  (3  Scr.  on 
Copyholdy871 ),  says— "Sometimes 
this  officer  is  elected  and  sworn  in 
at  the  court  leet,  but  it  is  generally, 
if  not  universally,  where  a  leet 


is  appended  to  a  manor,  and  the 
court  leet  and  court  baron  are 
held  together;  and  when  it  exists 
as  a  totally  distinct  office  from 
thai  of  baitiflT,  wluch  is  more  fre- 
quently but  not  always  the  case, 
it  partakes  more  of  a  private  than 
a  public  character,  the  duties  of 
the  office  being  prindpally  the 
care  of  the  boundary  fences,  im- 
pounding of  estrays,  and  the  like.'* 
The  learned  Serjeant  does  not 
dte  any  authorities  on  the  subject 
of  haywards.  At  p.  cccxdi  of 
the  same  work,  the  hay  ward  s 
oath  is  stated  as  follows : — "  You 
shall  well  and  truly  execute  the 
office  vof  hayward  of  this  manor 
until  you  shall  be  thereof  dis- 
charged by  due  course  of  law. 
You  shall  from  time  to  time  pre- 
sent all  pound  breaches*  estrays, 
waifes,  and  all  other  matters  and 
things  falling  within  the  duties  of 
your  office,  justly  and  ^vithout 
favour  or  affection. — So  help  you, 
God."  Upon  this  oath  Mr.  Serjt. 
Scnven  adds,  *'  I  have  placed  the 
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Greaves,  for  the  prosecution.  1835. 

FranciUonf  for  the  defendant 

[Attpniiet— B^oMomes,  and  P.  B.  Cooke,'] 

hayward's  oath  under  the  head  of  (Id.  cccxdii)  is  to  **  duly  execute 

court  baron,  as  the  office  appears  all  process  to  be  directed  unto 

to  be   more   immediately  con-  you  by  the  steward  of  the  court, 

nected  with  that  court  than  with  and  dilijifently  and  faithfully  col- 

tht  court  leet;  but  the  hayward  lect  and  account  for  all  rents, 

ii  frequently  sworn  at  the  leet."  profits,  and  reYenues." 
The  oath  of  the  bedell  or  bailiff 
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BEFORE  LORD  DENMAN,  C.  J.»  AND  MR.  JUSTICE  OASBLEE. 

HERTFORD  ASSIZES. 

BEFORE  MR.  JUSTICE  OASELEE. 


Rex  v.  Tottenham  and  Cornell*  jlf^cA  7th. 

iSURNING. — ^The  indictment  charged  that  the  pri-  A^uck^of 
•oners  set  fire  to  «'  a  stack  of  straw,"  the  property  of  ^)^^S 

John  Monk.  oole-teed  straw 

It  appeared  that  the  stack  in  question  consisted  in  the  per  part  of 
lower  part  of  cole-seed  straw  (a),  and  in  the  upper  part  of  il^n^*a^,uck' 

wheat  stubble.  of  ■Iraw;  and 

the  setting  it 
on  Are  is,  there- 

Ryland,  for  the  prisoners,  objected  that  this  was  not  a  pitmi  offence  ~ 
stack  of  straw  within  the  meaning  of  the  stat.  7  &  8  Geo.  f^'^o^^^ 
4,c.30,s.  17(6).  a9.»-i7. 

(a)  Colewort  is  a  species  of  cabbage. 

(b)  Set  forth  Carr.  Supp.  p.  204. 
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Oaselee,  J.y  (having  conferred  with  Lord  Dbnman, 
C.  J.) — ^We  are  of  opinion  that  the  objection  is  SsitaL  The 
prisoners  must  be  acquitted. 

Veidiet— Not  guilty. 

DowUngf  for  the  prosecution. 

Rylandj  for  the  prisoners. 

[Attomiea— TTor/Aam,  and  SUk.^ 


KINGSTON  ASSIZES. 

BEFOBB  Ma.  JUSTICE  OASELBB. 


AprU  Ut. 

If  apenon, 
whote  demth  ii 
the  •al]ject  of 
ft  charge  of 
manslaughter, 
express  an  o]^- 
nion  that  she 
shall  not  re- 
cover, and  make 
a  declaration, 
and  at  a  sohse- 
qnent  part  of 
the  same  day 
asks  a  person 
whether  he 
thinks  she  wiU 
"rise  again:" — 
ffiU,  that  this 
shewed  such  a 
bopeofrecoTery 
as  rendered  the 
pluvious  de- 
claration inad- 
missible. 

It  ii  no  ob- 
jecdon  against 
a  declaration  4m 

that  It  was 
made  laanswer 
to  questions  put 
to  the  deceawd 
by  the  surgeon, 
and  not  a  con- 
tinuous state- 
ment made  by 
the  deceased. 


Rex  v.  Maby  Faoent  and  Another. 

Manslaughter.— The  prisoner  was  charged  with 
haruig  killed  Aris  Fagent 

It  was  proposed,  on  the  part  of  the  prosecution,  to  give 
evidence  of  declarations  of  the  deceased  as  declarations 
til  ariiculo  mortis.  It  appeared,  that,  on  the  Saturday  of 
the  week  preceding  the  death  of  the  deceased,  she  ex- 
pressed an  opinion  that  she  should  not  recover,  and  that 
she  made  a  declaration;  but  it  also  appeared,  that  after 
she  had  made  this  declaration,  she,  on  the  same  day, 
asked  her  nephew  if  he  thought  she  would  "  rise  again;*' 
but  it  was  proved  that  on  a  subsequent  day  she  made 
other  declarations  at  times  when  she  was  convinced  that 
she  was  dying. 

Walih^  for  the  prisoner,  submitted  that  the  declarations 
made  by  the  deceased  on  the  Saturday  previously  to  her 
conversation  with  her  nephew,  were  not  admissible,  as  her 
subsequent  question  shewed  that  she  had  hopes  of  re- 
covery. 

Gaselef,  J.,  (after  conferring  with  Lord  Denman, 
C.  J.),  held,  that  the  declaration  made  on  the  Saturday 


WaUh. — This  was  a  very  irregular  mode  of  proceedingt 
and  I  submit  that  this  evidence  is  not  admissible.  I  ap- 
prehend that  the  statement  of  the  deceased,  being  in  an- 
swer to  questions  put  by  her  medical  attendant,  and  not 
a  connected  continuous  statement  flowing  from  herself, 
camx>t  be  received  as  a  declaration  in  articulo  mortis. 

Gaselse,  J. — I  am  of  opinion  that  it  is  receivable. 
The  evidence  was  given  (a). 

The  prisoners  were  acquitted  on  the  imerita. 
Chambers,  for  the  prosecution. 
Walsh,  for  the  prisoners. 

[Attonues — Woodi,  sod  Eoemt  4*  HardingJ] 

{a)  In  the  case  of  Bex  y.  Jonet^  them,  and  at  the  last  examination 

tried  at   the  Old  BtSley,  Carr.  he  refcwed  to  do  so,  BAjing  that 

S«^.  \3»  the  prisoner  was  exa-  they  were  an  incorrect  account  of 

naed   several  times  before  the  die  transaction:— flittf,  by  Bsy- 

msgistrate,  who  took  down  what  ^t  J*>  GateUe,  J.,  and  Vmigkim, 

the  prisoner  sud  at  each  examine-  B.,  that  a  magistrate  has  a  right 

don,  no  threat  or  promise  bdng  to  put  questions  to  a  prisoner  ex- 

ased,  hot  mvdi  of  what  he  sdd  amined  before  him  on  acharge  of 

bdng  in  answer  to  questions  put  felony,  and  that  the  magistrate 

by  the  magistrate.    The  prisoner  might  gi?e  evidence  of  what  a 

it  each  examination  had  Uie  notes  prisoner  said  at  each  examination, 

resd  over  to  him,  and  stated  them  he  refreshing  hu  memory  from 

to  be  correct.    He  did  not  sign  his  notes. 
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was  not  admissible,  but  that  the  other  declarations  made        1835. 
when  she  believed  her  recovery  hopeless  might  be  re- 
cdved. 

To  prove  the  latter  declarations,  the  surgeon  who  at- 
tended the  deceased  was  called;  and  it  appeared  from 
his  evidence,  that  he  put  questions  to  the  deceased  for 
the  purpose  of  ascertaining  whether  it  would  be  neces- 
sary for  a  magistrate  to  come  to  her  house  to  take  her 
fttion. 
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1835.  In  the  vacation  after  Hilary  Term,  B.  Montagu,  Esq., 
R*  Alexander,  Esq.,  and  T.  Siarkie,  Esq.,  were  appointed 
his  Majesty's  counsel  learned  in  the  law. 

In  the  same  vacation  Lord  Lyndhurst  resigned  the 
great  seal,  which  was  put  in  commission,  the  Lords  Com- 
missioners being  Sir  C  C.  Pepys^  Knt,  M.  R.,  Sir  £. 
Shadwell,  V.  C,  and  the  Right  Hon.  Mr.  Justice  Bosan^ 
quei. 

In  the  same  vacation  Sir  J.  Campbell,  Knt,  was  ap- 
pointed Attorney-General,  vice  Sir  F.  PoUoct,  Knt.;  and 
Sir  Rn  M.  Rolfe  was  appointed  Solicitor-General,  vice  Sir 
W.  W.  FoUett;  who,  after  his  resignation  of  the  Solicitor- 
Generalship,  took  rank  as  one  of  his  Majesty's  counsel 
next  after  R.  Preston,  Esq.,  Sir  W.  W.  FoUett  having 
been  appointed  King's  Counsel  in  the  vacation  after  Mi- 
chaelmas Term,  1834. 

In  Hilary  Term,  1836,  the  Lords  Commissioners  of  the 
great  seal  resigned  their  office,  and  Sir  C.  C.  Pepyt^ 
Knt.,  Master  of  the  Rolls,  was  appointed  Lord  Chan- 
cellor, and  created  a  peer  by  the  title  of  Lord  Cottenham. 

In  the  same  term,  Henry  Bickersteth,  Esq.,  was  ap- 
pointed Master  of  the  Rolls,  and  created  a  peer  by  the 
title  of  Lord  Langdale. 
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OXFORD  SUMMER  CIRCUIT,  1836. 

— ♦ — 

kfiFOEE  LORD  DBtfMANy  C.  J.,  AND  MR.  JUSTICE  WILLIAMS. 

WORCESTER  ASSIZES. 

BEPOklE   MR.    JUSTICE   WILLIAMS. 

Parker  and  Another  r.  IIobinson,  Esq.  j^  27M. 

Assumpsit  by  the  plaintiffs,  who  were  attorniesi  re^  An  attorney, 
riding  at  Woi^cester,  for  their  aerviccs  as  the  agents  of  the  ^.^Sie  a'^t^of 
defendant,  as  one  of  the  successful  candidates  at  the  a  candidate  to 

wf  •  •  •  •  repreieni  a 

Worcester  city  election  for  member  of  parliament  in  the  place  in  pariia- 
}'earl832;  and  also,  for  the  use  of  their  offices  as  com*  utied' to  recover 
laitteeHrooms.     Plea — General  issue.  any  thing  for  a 

retaining  fee, 

A  letter  of  the  defendant  was  put  in,  by  which  he  te-  unieu  there  hat 
tained  the  plaintiffs  as  his  agents-  for  the  election  in  1832.     agreement  that 

One  of  the  items  in  the  plaintiffs*  claim  (which  amounted  J^^'j^S't^hto! 
to  the  sum  of  186/.  8«.)  was  a  retaining  fee  of  5/.  5^.  for 
each  of  the  two  plaintiffs.  In  support  of  the  claim  to  this 
item,  Mr.  Spurrier  was  called  ;  he  said,  *'  I  am  a  solicitor 
at  Binningham.  I  have  been  engaged  in  every  election 
in  Worcestershire  for  forty  years.  I  have  also  been  en* 
gaged  for  Staffordshire,  Warwickshire,  and  Lichfield.  I 
haTeseen  the  plaintiffs'  bill,  which  is  extremely  moderate; 
and  I  think  Messrs.  Parker  entitled  to  more  than  they 
bate  charged.  The  charge  of  5/.  5s.  each  for  a  retaining 
fee,  is  usual  at  all  city  and  borough  elections,  and  in 
coanties  it  is  ten  guineas.**  In  his  cross-examination  he 
^id,  "  It  is  the  custom  for  each  partner  of  a  firm  to  be 
paid  a  separate  retaining  fee  of  51.  5«.*'  And  in  answer 
to  a  question  put  by  the  learned  Judge,  the  witness  added, 
*'  Nothing  is  done  for  the  retaining  fee,  except  that  it  se* 
cures  the  party,  that  the  person  accepting  it.  does  not  act 
for  the  other  side." 

VOL.  vif.  r  n.  p. 
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The  defence  was,  that  a  sum  of  75L  pud  on  account, 
and  a  further  sum  of  131.  lis.  6d.  paid  into  court,  were  a 
suflScient  recompense  for  the  plaintiffs'  services. 

WiLLiAMSi  J.  (in  summing  up). — ^Tbe  law  does  not  re- 
cognise the  time  of  an  election  as  a  sort  of  Saturnalia, 
when  every  one  is  to  be  at  liberty  to  dip  his  hands  into  the 
candidate's  pocket ;  and  the  law  does  not  allow  any  charge 
to  be  made  except  for  services  actually  done.  That  bemg 
so,  the  plaintiffs  cannot  be  allowed  to  charge  51.  5s.  each, 
for  a  retainer,  unless  there  was  an  express  agreement  to  pay 
those  sums,  of  which  we  have  no  evidence.  With  respect 
to  the  other  charges,  they  are  entirely  for  your  con- 
sideration. 

Verdict  for  the  plaintiffs — Damages  SSL  Os.  6d. 
beyond  all  that  had  been  already  paid. 

.  LttdloWf  Setjt.,  and  Whateleffi  for  the  plaintiffik 
Talfourd,  Serjt.,  and  R.  V.  Richards,  for  the  defendant. 
rAttomies— Porfter  j-  Son,  and  Cameron  Sf  Co.] 


STAFFORD  ASSIZES. 

BEFORE  MR.   JUSTICE  WILLIAMS. 


My  31t^ 


Rex  v.  John  Mountford. 

Indictment  on  the  9  Geo.  4,  c.  si,  ss.  11  &  12,  for 


A.  MDt  a  tin 

taining  thmT*  attemptbg  to  discharge  '*  certun  loaded  arms,  that  is  to 
'^^'wdCTanrtwo  ®*y'  *  ^*"  ^*°  loaded  with  gunpowder,  at  Giles  Ladd,** 
detonators,  with  intent  to  murder  him.  There  were  other  counts, 
tended  to  i^ite  laying  the  intent  to  do  grievous  bodily  harm,  &c. 

the  gunpowder 
when  any  per- 
son opened  the  box,  and  so  destroy  the  person  who  opened  it: — Baldj  that  this  was  not  so 
'*  attempt  to  diwbarge  loaded  arms  at  B."  within  the  stat.  9  Geo.  4,  c.  31,  ss.  11  &  12. 
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Onthe  part  of  the  prosecution,  Mr.  Ladd  was  called:  he 
said, "  I  received  this  tin  box  on  the  12th  of  May ;  it  was 
wrapped  in  brown  paper,  and  tied  with  string;  under  the 
brown  paper  was  another  brown  paper  and  then  blue  paper. 
I  got  the  box  open,  and  found  that  it  was  filled  with  gun- 
powder and  peas;  there  were  more  than  three  pounds 
weight  of  gunpowder,  and  in  a  tin  tube  in  the  middle  of 
the  box  were  two  Waterloo  bang-ups.*' 

The  box  was  produced.  It  was  made  of  tin ;  it  stood 
about  ten  inches  high  and  was  four  inches  square,  and 
hid  a  handle  on  the  top.  Attached  to  the  middle  of  the 
top  on  the  inside  was  a  tin  tube,  about  as  large  as  a  per- 
son s  thamb,  which,  when  the  box  was  closed,  reached  to 
the  bottom  of  the  box,  and  fitted  over  a  short  tube  fixed  to 
the  bottom  of  the  box,  so  that  gunpowder  could  be  poured 
into  the  longer  tube  when  the  box  was  shut:  there  was  also 
another  hole  in  the  bottom  of  the  box,  through  which  gun- 
powder might  be  poured  into  the  box  itself.  In  the  longer 
tin  tube  were  secured  what  Mr.  Ladd  called  two  Waterloo 
crackers,  the  ends  of  which  were  brought  out  at  the  bottom 
of  the  box,  and  secured  in  the  hole  at  the  bottom  of  the 
box  by  means  of  a  cork.  The  "  bang-ups*'  were  of  the  same 
constmction  as  the  crackers  which  are  sometimes  put  on 
supper  tables,  where,  if  the  ends  of  the  two  slips  of  paper 
of  which  they  are  made  are  pulled,  they  come  apart  in  the 
middle  with  an  explosion.  However,  these  *'  bang-ups" 
were  each  a  foot  long,  and  half  an  inch  wide,  and  were  made 
of  very  strong  brown  paper,  with  tape  pasted  on  the  inside 
to  prevent  their  giving  way.  The  intended  object  evidently 
was,  that  the  person  pulling  off  the  top  of  the  box  should 
explode  these  **  bang-ups*'  and  thus  ignite  the  gunpowder 
that  was  in  the  box ;  and  it  also  seemed  that  the  object  of 
having  the  "  bang-ups"  in  a  tube  was  that  they  might  be 
well  secured,  and  some  gunpowder  put  with  them,  before 
the  great  quantity  of  gunpowder  was  poured  into  the  box 
through  the  bole  in  its  bottom. 

Evidence  was  given  to  show  that  the  prisoner  had  left 
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this  boxi  addressed  on  the  outside  paper  to  Mr.  Ladd,  at 
Frightened  Horse  Inn,  at  Hanusworth,  to  be  sent  by  the 
coach  to  Mr.  Ladd,  which  it  afterwards  was. 

Williams,  J.— The  difficulty  that  1  have  is,  how  by  any 
possibility  of  construction  this  tin  box  can  be  considered 
**  loaded  arm^/' 

tVhaieleif,  for  the  prosecution. — In  Johnson's  Diction- 
ary arms  are  defined  to  be  weapons  of  offence.  Suppose 
that  a  man  had  pkced  a  shell  at  his  neighbour's  door  with 
a  lighted  fusee  in  it,  would  that  not  be  a  loaded  arm  ?  Or 
suppose  that  a  Congreve  rocket  had  been  in  the  box,  or  a 
bomb. 

Williams,  J. — Is  not  the  mortar,  from  which  the  bomb- 
shell is  projected,  the  loaded  arm,  and  not  the  shell  itself? 

Whaieley* — The  grenadiers  formerly  fired  grenades,, 
(which  are  of  the  same  nature  as  bombs)  by  the  hand  only; 
and  I  therefore  submit,  that  in  that  instance  the  grenade 
roust  be  considered  as  the  loaded  arm. 

Godson,  for  the  prisoner.— There  are  in  this  case  three 
objections.  First,  That  this  is  not  a  loaded  arm;  2nd,  that 
it  was  never  in  any  way  attempted  to  be  discharged  by  the 
prisoner  at  the  prosecutor;  and,  3rd,  that  there  is  no 
evidence  that  there  was  any  gunpowder  in  the  tube  so  as 
to  communicate  the  fire  from  the  "  Waterloo  bang-ups" 
to  the  large  quantity  of  gunpowder  in  the  box. 

Williams,  J4 — The  last  objection  involves  a  question  of 
fact.  I  shall,  if  the  prisoner  is  convicted,  reserve  the  case 
for  the  consideration  of  the  Judges. 

Verdict— Guilty. 

Whaieleify  and  Ferard,  for  the  prosecution. 
Godson,  and  F.  V.  Lee,  for  the  prisoner. 
[Attomie<-- Gr(^<A<,  and  Fauman, 
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In  the  ensuing  term  the  case  was  argued  before  the         ig^ 
Judges,  by  Godson  for  the  prisoner,  and  by  Whateley  for 
the  prosecotion,  and  a  majority  of  the  Judges  held  the 
coDTiction  wrong. 


Rex  r.  Thomas  Whalley.  August  ut. 

Wounding.— The  first  count  of  the  indictment  ifcommission- 
charged  the  prisoner  with  having  feloniously  wounded  ^eawammt^ 
John  Aston,  with  intent  to  maim  him;    the  second  count  to  apprehend  a 

'  ^  '  ^  ^        bankrupt,  and 

charged  the   intent  to  be  to  disfigure  him;    the  third  direct  the  war- 

coont,  to  disable  him;  and  the  fourth  count,  to  do  him  andW.s.,  our 

•one  grievous  bodily  harm.     The  fifth  count  charged  the  JJJ^J^S^JJ;,'^*" 

intent  to  be,  **  to  resist  the  lawful  apprehension  of  him  the  *c.;  this  war- 

laid  T.  W.  far  an  offence  for  which  he  the  said  T.  W.  justify  the  ap- 

wa8  then  and  there  liable  by  law  to  be  apprehended  by  fh^*|fankrup*i^by 

the  said  J.  A,"^     The  sixth  count  was  exactly  similar,  ex-  »ny.one  who  is 

not  in  the  pre- 
cept that  it  added,  **  to  wit,  for  refusing  and  neglecting  to  lence,  actual  or 

attend,  without  having  lawful  impediment,  before  Edward  j^A.^o*rw!s.*i 
Jeremy  Lloyd,   George  Condy,  John  Taylor,  Oswald  b**JJ®"^°"v 
Mibe,   and   James   Blackledge   Brackenbury,    commis-  assistant  of 
lioners  under  a  fiat  of  bankruptcy  awarded  against  the  buiineasora 
MidT.  W.,  pursuant  to  a  summons  issued  by  the  said  J^^ullsu^'' 
E.  J.  L.,  6.  C.J  and  J.  T.,  the  major  part  of  the  said  com-  in  apprehending 
missioners,  directed  to  the  said  T.  W.,  requiring  the  said  in  the%bsence 
T. W.  to  be  and  appear  personally  before  the  major  part  J^ ^^'^  tithough 
of  the  said  commissioners,  on  Thursday,  the  6th  day  of  B.  hasthewa^- 
No?ember,  1834,  at  eleven  o'clock  in  the  forenoon  of  that  lession. 
day,  at  the  commissioners'  rooms,  Manchester,  then  and  that  \t  b.Jo' 
there  to  be  examined  by  the  said  commissioners,  by  virtue  •"«™P**n«  ^ 

•^  ^     J   ,  take  the  hank- 

of  the  said  fiat.**  nipt,  be  struck 

down  by  the 
bankrupt  with  a 

It  was  opened  by  Maule,  for  the  prosecution,  that  the  ftroCTi^whldT 
prisoner  had  been  a  wholesale  shoe  manufacturer  at  Staf-  ensued,  ha?e  a 

part  of  his  nose 
bitten  off  by  the 
bankrupt,  this, 
in  case  death  had  ensued  to  B;,  would  have  been  a  case  of  manslaughter  only 
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1835.  '^'^^  ^^^^  ^^  ^^  become  bankrupt,  and  that  he  had  sur- 
rendered to  his  commission;  but  that,  being  afterwards 
summoned  to  appear  before  the  commissioners  of  bank- 
rupt, he  did  not  do  so,  and  they  issued  a  warrant  for  bis  ap- 
prehension, which  was,  in  the  month  of  November,  1834, 
placed  in  the  hands  of  a  sheriff's  officer,  named  Smith. 
This  warrant  Smith  was  not  able  to  execute,  but,  on  the 
15th  day  of  June,  1835,  the  prosecutor  Aston,  who  was 
the  assistant  of  Smith,  saw  the  prisoner,  at  three  o'clock 
in  the  morning,  at  Stafford,  and,  having  obtained  the 
warrant  from  Smith,  went  in  pursuit  of  the  prisoner, 
who,  on  the  prosecutor  overtaking  him,  and  saying  he 
bad  the  warrant,  took  up  two  large  stones,  and  struck 
the  prosecutor  with  one  of  them  with  such  violence,  as  to 
fell  him  to  the  ground,  and  in  a  struggle  which  ensued, 
the  prisoner  bit  off  a  part  of  the  prosecutor's  nose. 

The  fiat  of  bankruptcy  agunst  the  prisoner,  and  the 
proceedings  under  it,  were  put  in;  and  it  appeared,  that 
the  prisoner  surrendered  to  the  fiat  on  the  12th  of  April, 
1834,  and  applied  for  his  protection,  which  was  granted. 

The  warrant  was  put  in.  It  was  dated  November  the 
6th,  1834,  and  was  signed  by  Mr.  Lloyd,  Mr.  Comly,  and 
Mr.  Taylor,  three  of  the  commissioners;  and  after  reciting 
the  fiat,  and  the  proceedings  under  it,  the  surrender  of  the 
prisoner,  and  that  the  prisoner  did  not  appear  at  the  time 
appointed  for  him  so  to  do,  it  then  went  on — **  These  are 
therefore  to  will,  require,  and  authorise  you  and  every  of 
you**  to  arrest  the  prisoner,  and  bring  him  before  the 
commissioners,  to  make  full  disclosure  of  bis  effects.  The 
warrant  was  directed  as  follows — *'  To  John  Adams  and 
William  Smith,  our  messengers,  and  their  assistants,  and 
to  all  mayors,  bailiffs,  and  headboroughs,  constables,  and 
all  others  his  Majesty's  subjects,  whom  we  require  to  be 
aiding  and  assisting  in  the  execution  of  this  our  warrant." 

It  further  appeared,  that  Wm.  Smith  was  the  messenger 
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under  the  fiat  of  bankruptcy!  ftnd  that  the  prosecutor  was  jg^. 
his  Msbtant  in  his  business  as  a  sheriff's  oflScer;  but  that, 
at  the  time  of  the  prosecutor's  attempting  to  take  the  pri- 
soner, neither  Smith  nor  Adams  were  present,  nor  any 
where  near  the  place  at  which  the  attempt  to  arrest  oc- 
curred* 

Lmdlaw,  Serjt*,  for  the  prisoner. — I  submit  that  the 
prisoner  must  be  acquitted.  The  prosecutor  Aston  is  not 
anthorisEed  by  the  warrant  to  arrest  the  prisoner,  except 
in  the  presence,  actual  or  constructive,  of  either  Adams  or 
Smith.  The  warrant  is  directed  to  Adams  and  Smith  and 
their  assistants;  but  the  word  "  assistants"  only  extends 
to  persons  who  go  with  Adams  or  Smith  to  assist  in  taking 
die  prisoner.  The  commissioners  do  not  mean  that  Adams 
and  Smith  should  delegate  their  authority  to  others  to  act 
in  their  absence. 

Cmnoaodf  on  the  same  side. — It  is  clear,  that,  to  justify 
the  prosecutor  in  attempting  to  arrest  the  prisoner,  there 
must  not  only  have  been  a  good  warranty  but  that  warrant 
must  have  been  legally  executed.  The  question  here  is, 
whether  this  warrant  has  been  legally  executed.  It  is  a 
general  rule,  that  a  delegated  authority  cannot  be  dele- 
gated. An  officer  may  take  assistants,  but  they  cease  to 
be  so,  if  they  are  not  near  enough  to  him  to  be  under  his 
controL  This  was  laid  down  in  the  case  of  Blatch  v. 
Archer  (a).  If  it  is  to  be  said,  that  the  warrant  is  directed 
to  the  prosecutor,  because  he  was  the  assistant  of  Smith, 
1  should  say,  so  it  is  to  all  his  Majesty's  loving  subjects, 
who  are  directed  to  be ''  aiding  and  assisting;'*  and  if  this 

(a)  1  Cowp.  63.    In  tiiat  case,  Mr.  Justice  Atkunt  says—''  The 

Mr.Juitice^lofiBays— "ItiBDOt  jury  have  found  that  the  officer 

oecxfsary  that  the  buliff  should  was  so  near  as  to  be  acting  in  the 

be  actnaUy  in  sight,  but  he  must  arrest,  which  is  suffident :  he  need 

be  to  near  as  to  be  near  at  band  not  be  actually  in  sight.  ** 
sad  acting  in  tbe  arrest^"  and 
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1836.        warrant  justified  an  arrest  by  the  prosecutofi  so  it  would 
an  arrest  by  any  of.  his  Majesty's  subjects, 

C.  Phillips,  on  the  same  side. — In  Slevenson*8  case  (a), 
where  an  officer  had  made  an  illegal  arrest  on  civil  pro- 
cess, and  was  obliged  to  retire  on  the  party  snapping  a 
pistol  at  him,  and  afterwards  returned  with  assistants^ 
who  attempted  to  force  the  door«  when  the  party  within 
shot  one  of  the  assistants,  it  was  held  to  be  manslaughter. 

Maule,  for  the  prosecution.— The  word  ''  whom/'  in 
the  direction  of  the  warrant,  applies  very  clearly  to  mayors, 
bailiffs,  headboroughs,  &c.,  and  they  are  called  upon  to 
assist  the  persons  who  are  named  to  execute  the  warrant, 
who  are  Smith,  Adams,  and  their  assistants.  It  is  not  re* 
quired,  that  a  warrant  should  be  directed  to  a  person  by 
name;  it  is  enough,  if  he  is  sufficiently  described  and 
pointed  out.  Are  not  the  words  "  their  assistants,"  a  suf* 
ficient  description?  I  do  not  say  that  the  prosecutor, 
Aston,  would  have  been  authorized  by  the  latter  words  of 
the  direction;  but,  I  submit,  that  he  is  authorized  by  the 
words  '*  their  assistants."  I  do  not  deny  the  authority  of 
the  case  cited  as  to  the  delegation  of  an  authority,  but  I 
say,  that  this  is  the  same  as  if  the  names  of  Smith  and 
Adams  had  been  left  out,  and  the  warrant  had  been  di- 
rected—*' To  the  assistants  of  our  messengers."  If  the 
warrant  had  been  directed — ''  To  our  messengers,"*  that 
would  clearly  have  been  a  good  direction. 

•  F.  V.  Lee,  on  the  same  side. — ^The  stat.  6  Geo.  4,  c.  16, 
mentions  "  any  person  appointed  by  the  commissioners  by 
their  warrant.^'  I  should  therefore  submit,  that,  if  a  war- 
rant is  directed  to  a  messenger,  and  to  the  messengers' 
assistant,  the  assistant  is  authorized  to  act. 

Williams,  J. — ^This  case  does  not  turn  on  the  validity 
of  the  warrant,  but  on  the  validity  of  the  execution  of  it. 

(a)  10  St.  Tr.  462,  cited  I  Russ.  C.  &  M.  622. 
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ImHow^  Seijt.y  referred  to  jBroa4^ool*«  mm  (a). 

W11.1.1AMS,  J. — In  a  capital  case,  as  this  is,  I  must  cob- 
lider  the  legal  effect  of  the  warrant;  and  I  think  it  is  not 
efficient,  that  the  prosecutor,  Aston,  should  have  been 
deputed  to  act  on  the  warrant  hy  the  messenger;  and  I 
think,  also,  that,  to  authorize  him  to  act,  he  must  derive 
his  authority  direct  from  the  commissioners  themselves. 
It  appears  to  me,  that  the  term  '*  assistant*'  would  apply 
to  any  person  whom  either  Adams  or  Smith  directed  to 
go  in  aid  of  them.  It  therefore  remained  uncertain  who 
those  assistants  might  be,  till  either  Smith  or  Adams  had 
pamed  them;  and  I  think  that  it  is  not  a  legal  execution 
of  the  warrant,  unless  it  be  executed  in  the  presence, 
actual  or  constructive,  of  either  Adams  or  Smith,  who  are 
named  in  it. 

Maule. — ^It  struck  me  on  the  reading  of  the  warrant, 
that  your  Lordship  would  probably  so  decide.  There 
are,  however,  the  first  four  counts  of  the  indictment,  which 
do  not  relate  to  the  warrant. 

V 

Williams,  J. — I  shall  now  treat  the  case  on  those  counts 
as  if  the  prosecutor  was  a  mere  stranger,  and  there  had 
been  no  warrant  at  all. 

(a)  Post.  154.    In  that  case  it  captdn  or  Ueatenant  bdng  with 

appeared,  that  Captun  Han  way,  them,  they  boarded  a  vessel,  and  at- 

of  the  Mortar  sloop,  had  a  warrant  tempted  to  impress  men,  and  one 

from  the  Admiralty  to  impress  of  the  crew  was  IdUedi—Heid, 

seamen,  the  warrant  directing  that  that,  the  crew  having  boarded  the 

he  shoold  not  entrust  any  peison  vessel  ^thout  a  proper  officer,  ex- 

with  the  execution  of  it  but  a  pressly  against  the  terms  of  the 

commissioned  officer,  and  should  captain's  warrant,  every  thing  they 

insert  bis  name  on  the  back  of  the  did  was  to  be  looked  upon  as  an 

wairant   Captun  Hanway  insert-  attempt  upon  the  liberty  of  the 

ed  the  name  of  his  lieutenant,  and  persons  concerned,  without  any 

^Greeted  a  boat's  crew  to  impress  legal  warrant;  and  Mr.  Justice 

«en.    The   crew    went    sever&l  Foster  (as  Recorder  of  Bristol) 

leagues;  and,  without  either  the  directed  a  verdict  of  manslaughter. 


Rex 
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ilfatiJ^.-— The  prosecutor  follows  the  prisoner,  saying  be 
has  a  warranty  which  we  must  now  take  it  that  he  had  not, 
and  is  going  to  seize  him;  and  the  prisoner,  before  he  is 
WBALLst.  touched^  strikes  the  prosecutor  on  the  head  with  a  stone. 
I  Buhmitj  that  a  threat  to  commit  an  assault,  or  even  a 
slight  battery,  would  not  justify  this;  and  if  the  assault  by 
the  prisoner  w'as  not  justifiable,  and  death  had  ensued^ 
would  not  that  have  been  murder  i 

WiiiLiAMS,  J. — ^Taking  it,  as  we  must  now  do,  that  the 
prosecutor  Aston  had  no  right  at  all  to  apprehend  the 
prisoner,  I  think,  that,  on  the  facts  you  have  opened,  if 
death  had  ensued,  it  would  have  been  manslaughter  only. 
The  prisoner  must  be  acquitted. 

Verdict— Not  Giulty. 
Maulct  and  F.  V.  Lee^  for  the  prosecution. 

LudhWf  Serjt.,  Curwood,  and  C.  PkUUps,  for  the  pri- 
soner. 

[Attorniefl— TTOson,  and  WkaUey.^ 


SHROPSHIRE  ASSIZES. 

BEFORE  LORD  DENM AN,  C.  9. 


August  5th.  Rex  v.  Ellen  Waters. 

If,  in  a  case  of    MuRDER.— The^r*/  count  of  the  indictment  charged 
death  of  a  de-     the  prisoner  with  the  murder  of  Eliza  Waters,  by  striking 

ceased  is  charged 

to  be  by  suffo- 

cadon,  by  placing  the  hand  on  the  mouth  of  the  deceased: — Held,  that  this  a]legation  is 

made  out,  if  the  jury  are  satisSed  that  any  violent  means  were  used  to  stop  the  tespiimtion  of 

the  deceased. 

An  indictment  charged  the  murder  of  *'  EUxa  Waters,**  It  appeared  that  the  deceased 
was  the  illegitimate  child  of  the  prisoner,  whose  name  was  ^EUen  Waters;  and  a  witness  said 
on  the  trial—"  The  child  was  called  Elisa.  I  took  it  to  be  baptised,  and  said  it  was  Eleanor 
Waters's  child:"— jS'emM^,  that  this  was  not  sufficient  proof  that  the  surname  of  the  deceased 
was  Waters. 
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her  on  the  head,  and  clasping  her  throat  by  the  hands  of  1^35, 
the  prisoner.  The  second  count  charged  the  death  of 
the  deceased  to  be  by  suffocation,  by  the  prisoner  having 
placed  her  hand  on  the  mouth  of  the  deceased;  and  the 
third  count  was  similar  to  the  first,  except  that  it  omitted 
the  statement  of  the  striking  on  the  head. 

It  appeared,  from  the  evidence  of  Mary  Alexander,  that 
the  deceased  was  the  illegitimate  child  of  the  prisoner,  and 
was  born  at  the  house  of  the  witness,  on  the  29th  of  April, 
1835,  and  that,  six  days  after,  the  prisoner  left  the  house, 
and  returned  to  that  of  her  master;  but  she  called  to  see 
the  child  every  second  day  till  the  8th  of  May,  when  the 
prisoner  sent  for  the  child,  and  it  was  brought  back  dead. 
This  witness  said — '*  The  child  was  called  Eliza.  I  took 
it  to  be  baptized,  and  said  it  was  Eleanor  Waters's  child." 
No  other  evidence  was  given  of  the  name  of  the  deceased* 

JP.  V.  Lee,  for  the  prisoner. — ^The  proof  is  that  the  child 
was  illegitimate ;  and  the  only  evidence  is,  that  it  was  bap- 
tized Eliza.  There  is  no  evidence  of  the  child's  surname 
of  Waters.  The  case  of  Rex  v.  Clarke  (a)  is  in  point; 
and  the  present  case  is  very  different  from  that  of  Rex  v* 
SmUh{b). 

Lord  Denman,  C.  J. — I  shall  reserve  the  point. 

Evidence  was  given  by  Mr.  Walmsley  and  Mr.  Beeten- 
son,  who  were  surgeons,  that  the  deceased  had  died  from 
suflfbcation  and  pressure;  and  evidence  was  also  given, 
with  a  view  of  shewing  that  the  deceased  must  have  been 
killed  by  the  prisoner. 

F.  V.  Lee. — ^The  modes  of  the  death  charged  are  none 
of  them  proved.  There  is  no  evidence  of  any  hand  being 
placed  on  the  mouth  of  the  deceased,  and  there  is  no 
charge  of  death  by  pressure. 

(a)  R.  &  R.  C.  C.  368.  (6)  Ante,  Vol.  6,  p.  151. 
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Lord  Denman,  C.  J. — The  mode  of  death  stated  in  the 
first  count  is  disproved. 

Corbet,  for  the  prosecution. — The  second  count  chai^ges 
a  death  by  the  stopping  of  respiration.  If  the  means  and 
manner  are  the  same>  that  is  sufficient. 

F.  V.  Lee. — I  admit  that  the  proof  of  the  same  mode  of 
death  as  that  charged  would  be  sufficient  If,  instead  of 
a  hand  being  placed  over  the  child's  mouth,  a  cloth  had 
been  so  placed,  and  so  the  death  had  been  produced,  that 
would  have  sustained  the  indictment  But,  if  the  death 
•was  caused  by  pressure,  that  is  a  different  mode  of  death. 

Lord  Denman,  C.  J. — If  the  jury  should  think  that  any 
violent  means  were  used  to  stop  respiration,  and  that  the 
death  was  thus  caused,  I  am  of  opinion  that  the  second 
count  of  the  indictment  is  proved. 

His  Lordship  left  it  to  the 'jury,  whether  the  deceased 
was  killed  by  violent  means  being  used  by  the  prisoner,  to 
prevent  the  respiration  of  the  deceased. 

Verdict — Guilty — the  foreman  of  the  jury 
stating^  that  the  jury  found  that  the  de- 
ceased was  killed  by  8uffi>cation,  but  that 
they  could  not  say  whether  it  was  caused 
by  placing  the  hand  on  the  mouth,  or  by 
.  pressure. 

Corbet,  and  Loxdale,  for  the  prosecution. 
F.  V.  Lee,  for  the  prisoner. 

[Attomies— Bar^^  and  Jones,'} 

The  prisoner  was  afterwards  pardoned. 
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Rex  v.  Richard  Harris.  jug.  &th. 

Indictment  on  the  58th  section  of  the  Parlia-  A.  was  iadieted 
mentary  Reform  Act,  2  WilL  4,  C..45,  for  giving  a  false,  the  Parliament- 
answer  at  the  time  of  polling  at  the  election  of  members  "wul4"L^5' 
of  parliament  for  Ludlow.    The  first  count  of  the  indict-  for  giving  a  false 

.       »       .        -  answer  to  the 

ment  stated,  that  "  on,  &c.,  at  a  certam  election  for  mein-  question, 
bcrs  to  serve  in  parliament  for  the  borough  of  Ludlow,  to  Sie^same  quau- 
wit,  at  &c.,  R.  H.,  late  of  &c.,  then  and  there  appeared  J.^jh^^fo/*'*^ 
as  a  voter  at  the  said  election,  and  then  and  there  ten-  «bich  he  was 
dered  his  vote  as  such  voter;  and  that  one  J.  W.,  a  de-  had  occupied  a 
puty  of  R,  N.  S.and  H.S.,  which  said  R.  N.  S.  and  H.  S.  S^Toftht  re- 
were  then  and  there,  the  returning  officers  of  the  said  elec-  gwtration,  for 

,  which  he  was 

tion,  did  then  and  oiere,  at  the  time  of  the  said  R.  H.  so  on  the  register 
tendering  his  said  vote  as  aforesaid,  put  to  the  said  R.  H.,  h«  had  left  it^ 
being  thereunto  required  by  and  on  behalf  of  E.  R.,  who  {S^n^n^S^th']**"" 
was  then  and  there  a  candidate  at  the  said  election,  the  landlord's  agent 

•  11       •  .I*  ,  r-w  1  ^^^t  hefore  the 

following  question :  that  is  to  say, — '  Have  you  the  same  election,  given 
qualification  for  which  your  name  was  originally  inserted  B.!whohId^put 
in  the  register  of  voters  now  in  force  for  the  boroucrh  Worses  into  the 

®  *      stable  and  beer 

of  Ludlow — namely,  a  house  and  garden  in  the  Old  intojhe  ceUar, 
Gate  Fee?' — To  which  question  the  said  R.  H.  then  and 


but  B.'s  rent  did 
not  commence 


there  unlawfully  and  wilfully  did  falsely  answer,  'Yes!'  ^l"^*;^*" 


election: — 


whereas,  in  truth  and  in  fact,  the  said  R.  H.  had  not  then  Held,  that  in 
the  same  qualification  for  which  his  R.  H/s  name  was.  evidence  of  the 
originally  inserted  in  the.  register  of  voters  then  in  force  ^"^"^n^lf 
for  the  said  borough ;  against  the  form  of  the  statute,  &c."  ^'  ****  in^ct- 

^  ,  ment  could  not 

The  second  count  was  similar,  but  stated  the  answer  to  be  supported. 
be,  **  I  have,"  instead  pf  "  Yes :"  and  in  the  thurd  count  it 
was  stated  that  the  defendant  answered  **  in  the  affirma- 
tive.''   Plea— Not  guilty. 

It  was  opened  by  C  Phillips,  for  the  prosecution, 
that  at  the  last  election  for  the  borough  of  Ludlow,  which 
took  place  in  the  month  of  January,  1835,  the  candidates 
were  Lord  Cliye,  Mr.  Charlton,  and  Mr.  Romilly;  and' 
that  on  the  defendant  appearing  to  vote  for  the  two 
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former,  be  was  asked  whether  he  possessed  the  same  qua- 
lification for  which  he  was  on  the  register,  namely,  a  house 
situate  in  Old  Gate  Fee,  in  the  borough  of  Ludlow;  and 
that  he  answered  in  the  affirmative;  which  was  untrue,  as 
the  house  had  been  transferred  to  another  tenant  on  the 
9th  of  December,  1834. 

The  following  evidence  was  g^ven(a).  Mr.  Sankey 
said,  ''  I  am  high-bailiff  of  Ludlow.  On  the  6th  or  7th 
of  January  there  was  an  election  for  members  of  parlia- 
ment for  that  borough.  I  produce  the  list  of  voters 
signed  by  the  revising  barristers.  There  is  a  printed 
book  made  from  that  list.  The  defendant  is  in  both  as  a 
voter,  *  For  house  and  garden,  Old  Gate  Fee.'  The 
defendant  tendered  his  TOte :  he  was  asked,  on  the  part  of 
Mr.  Romilly,  who  was  one  of  the  candidates,  whether  he 
had  the  same  qualification  as  that  for  which  he  was  re- 
gistered, and  he  either  said  '  Yes,'  or  '  I  have,'  or  some 
other  answer  in  the  affirmative." 

In  his  cross-examination  he  said,  *^  The  town*clerk,  I 
think,  read  the  question  from  a  book,  and  the  only  words 
used  by  the  defendant  were  *  Yes,'  or  *  I  have.'  When 
the  defendant  left  his  house  at  the  Old  Gate  Fee,  he  went 
to  the  Bull-ring,  at  Ludlow,  and  occupied  a  house  of  more 
than  10/.  a  year  value.  I  do  not  remember  the  words  of 
the  question,  but  their  import  was  whether  he  had  the 
same  qualification  which  be  was  registered  for." 

Samuel  Oliver. — *^  I  was  assistant  overseer  at  Ludlow. 
I  entered  the  defendant's  name  in  the  list  laid  before  the 
revising  barristers.  The  defendant  then  lived  in  Old 
Gate  Fee.  In  November  and  December  that  house  was 
shut  up,  and  he  was  off  one  poor's  rate.  I  saw  the  de- 
fendant give  his  vote." 

(a)  Neither  the  writ,  the  pre-  only  evidence  given  of  the  elec* 
cept,  nor  the  return  was  put  in,  tion  haying  taken  place  was  that 
or  given  in  evidence;   and  the      which  is  above  stated. 
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Cross-examined. — "  His  name  is  on  the  rate,  with  the 
obsenration  Woid*  written  against  it;  but  the  money  has 
been  paid  by  his  wife." 


Thomas  Darby  said,  **  I  keep  an  inn  at  Ludlow.  I 
know  the  house  the  defendant  had  in  Old  Gate  Fee.  I 
took  it  on  the  9th  of  December,  18S4,  under  an  unstamped 
sgreement.  I  took  possession  on  the. 9th  of  December. 
Mr.  Hance,  the  agent  of  Mr.  Armstrong  the  landlord, 
gave  me  ]K>s8ession  and  the  key  on  that  day.  We  had 
the  opportunity  of  going  on  as  we  thought  proper,  and  I 
pat  a  team  of  horses  into  the  stable  a  few  days  after,  and 
beer  into  the  cellar.  During  the  election  I  was  asked  for 
the  loan  of  the  key.  I  was  not  living  there  at  the  time  of 
the  election." 

Cross-examined. — ^''I  hold  from  Candlemas^day ;  my 
first  half  year's  rent  therefore  became  due  on  the  2nd  of 
August  last.  I  did  nothing  with  the  garden  of  the  house 
in  the  Old  Gate  Fee  till  after  the  2nd  of  February.  There 
wu  celery  in  the  garden,  and  the  defendant  might  haye 
had  that  till  the  Snd  of  February  for  all  I  know,  but  I 
thought  tbat  of  no  consequence.  We  had  leave  to  put  in 
goods  or  any  thing  else  I  thought  proper  before  the  2nd 
of  February. •• 

Godson,  for  the  defendant. — I  submit  that  there  are  two 
fatal  objections  in  thb  case :  Jirsi,  the  book  from  which 
ibe  questions  are  asked  is  not  produced;  and,  secondly, 
it  is  not  shown  when  the  tenancy  of  the  defendant  ex- 
pired. 

Lord  Denman,  C.  J. — If  the  defendant  had  been  a  te- 
nant of  Mr.  Hance,  and  the  tenancy  had  been  determined, 
that  could  easily  have  been  proved  by  calling  Mr.  Hance 
as  a  witness;  but  as  the  case  stands,  there  is  no  evidence 
at  all  as  to  the  determination  of  the  defendant's  tenancy. 
The  prosecution  must  therefore  fail    Upon  this  evidence 
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there  is  no  impatation  on  the  defendant :  but  I. must  saty^ 
that  I  think  this  prosecution  will  do  good ;  and  if.  a  case* 
of  this  kind  were  made  out,  I  think  it  would  be  one  that 
would  call  for  serious  notice.    The  defendant  must  be 
acquitted* 

Verdict— Not  guilty. 

C  PhilUps,  and  Meieyard,  for  the  prosecution. 
Godson,  for  the  defendant. 

lAtiormeB—Downet,  and  Urwick  Sf  WilUam$,'\ 


By  the  sUt.  2  Will.  4,  c.  45, 
8.  58,  it  is  eDacted,  ^'That  in  all 
elections  whatever  of  members  to 
serve  in  any  future  parliament,  no 
inquiry  shall  be  permitted  at  the 
time  of  polKnjf,  as  to  the  right  of 
any  person  to  vote,  except  only  as 
follows;  that  is  to  say,  that  the 
returning  officer  or  his  respective 
deputy  shall,  if  required  on  behalf 
of  any  candidate,  put  to  any  voter 
at  the  time  of  liis  tendering  his 
vote,  and  not  afterwards,  the  fol- 
lowing questions,  or  any  of  them, 
and  no  other: 

"  1.  Are  you  the  same  person 
whose  name  appears  as  A.  B.,  on 
the  register  of  voters  now  in  force 
for  the  county  of  — ^  [or  iot  the 

riding,  parts,  or  division,  4*^^. 

or  for  the  dty,  Sfc,  as  the  cate  may 


"  2.  Have  you  already  TOted,  ei- 
ther here  or  ekewhere,  at  this 

election  for  the  county  of {or 

for  the riding,  parts,  or  divi- 
sion of  the  county  of ,  or  for 

the  city  or  borough  of ,  as  the 

cate  may  be"]} 

*'3,  Have  you  the  same  qualifi- 
cation foi^  which  your  name  war 
originally  inserted  in  the  register 
of  voters  now  in  force  for  the 
county  of  4«-  [pr  for  the rid- 
ing, SfCf  or  for  the  city,  4'C'  as  the 
ease  may  he,  specifying  in  each  case 
the  particulars  of  the  qualificatiom, 
as  described  tn  the  regitter']i 

"  And  if  any  person  shall  wil- 
fully make  a  fislse  answer  to  any 
of  the  questions  aforesaid,  he  shall 
be  deemed  guilty  of  an  indictable 
mbdemeanour,  and  shall  be  pun-: 
ished  accordingly." 
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James  r.  Harris.  August  iztk. 

▼T  ORK  and  laboar.    Flea — Non-assumpsit  On  the  trial  of 

an  action 
broughtln/omd 

Lmdiow,  Scrjt,  far  the  plaintiff— As  this  is  a  case  tn  gS^^^^i 
formd  pameris,  I  believe  that  I  need  not  have  any  junior  or  teijeant  may 

^u       1      J-  appear  for  the 

to  open  the  pleadll^S.  plaintiff  alone, 

withoutajuniorv 
•_  .  Whereaplain- 

WiLUAMS^  J.— ^In  a  pauper  case  you  may  appear  alone*  tiff,  suing  m 

formd  pauperitf 
has  a  verdict  in 

LmOw,  Serjt.^  Stated  the  case,  and  a  verdict  for  15/,  his  favour  for 

•  *  ^  •  5/.  or  more: — 

was  taken  by  consent,  without  cost$.  Sembie,  that  the 

officers  of  the 
court  are  enti" 

After  the  verdict  had  been  recorded-^  tied  to  their 

ftei. 

Ludlow,  Seijt.,  stated,  that,  as  the  verdict  was  for  5L 
md  more,  the  different  officers  claimed  the  court  fees;  and 
as  thoae  fees  were  not  considered  in  the  compromise,  he 
suggested  that  the  defendant  ought  at  least  to  pay  half. 

Williams,  J.-*I  believe  that  where  the  terdict,  in  a 
pauper  case,  is  for  as  much  as  5/.,  the  officers  are  entitled 
to  their  fees*  However,  as  the  verdict  is  recorded,  I 
cannot  alter  it,  unless  the  other  side  will  consent 

R  F.  Richards,  for  the  defendant,  would  not  consent. 

Verdict  for  the  plamtiff— Damages  15/* 
without  costs» 

Ludlow,  Serjt.,  for  the  plaintiff. 
R,  V.  Richards,  for  the  defendant* 


Vol.  vil  s  tf.  p^ 
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Avgtat  \3tlu  Knight  v.  Woorb  and  Others. 

If  a  right  of  X  RESPASS  for  breaking  and  entering  the  plaintiff's 

fo^thViS^  close-     Pleas— /r*/— Not  Guilty ;  second— A  right  of  way 

ant  household-  fQj  |ji  ^hg  King's  subjects,  for  them  and  their  horses; 

ersofM.  to  ,  ©  J         »  > 

fetch  water,  third — That  for  more  than  twenty  years  before  &c.y  the 

householder  of  persons  inhabiting  houses  within  the  parish  of  Monmouth, 

MiineYw^a*^"  by  reason  of  their  inhabitancy  and  commonancy,  have  of 

witness  in  sup-  right  had  and  enjoyed,  without  interruption,  the  liberty 

portofthisplea,      ^  .     r  •  j  '  c     ^       :i       1 

under  the  stat.  and  easement  of  passing  and  repassing,  on  foot  and  with 
c  ^2^8. 26.  '  bo^es,  from  a  certain  road,  called  Nag's  Head,  in,  through, 
A  defendant       ^nd  over  the  Said  close  to  that  part  of  it  which  is  bounded 

pleaded  a  nght  ' 

of  way  for  the  by  the  river  Wye,  for  the  purpose  of  carrying  goods  by 
householders  of  horscs  ridden  and  driven  by  the  said  persons  so  inhabiting, 
^^  ^an?fetch  ^^»  ^^  put  the  Said  goods  on  board  barges,  &c.,  and  for 
water.  The  the  purpose  of  taking  water  from  the  said  river  for  the 
they  had  a'right  use  of  the  Said  pcrsons  so  inhabiting,  &c.,  and  also  for  the 
water  Mdto*^  purposes  of  receiving  goods  from  barges,  and  of  carrying 
water  horses,      water  and  goods  to  the  said  road,  called  Nag's  Head. 

but  negatived  ,>      *.     -7         j     •    •      • 

the  right  of  way      Replication,  oe  tii;tina. 

to  carry  goods: 
—Held,  that,  as 

to  the  rigt  of        jp^  ^Y^^  defendants,  a  witness  named  Powell  was  called, 

way  for  fetching  '  ' 

water,  a  verdict  who  stated  that  he  was  an  inhabitant  householder  in  the 

should,  under  .  i       n  T^jr  ^i. 

the  rule  of  H.     parish  of  Moumouth. 

T.  4  Will.  4, 
V.  5,  be  entered 

forthedefen-         Ludlow,  Sent.,  for  the  plaintiff.— I  submit  that  this 

dant;  and  as  to       ,  j  j    9  r 

the  carrying  of  witness  is  not  Competent,  and  cannot  be  examined.  If  the 
pidntiff;  '^and  defendants  succeed  on  their  third  plea,  this  witness,  as  an 
that,  as  to  the     inhabitant  of  Monmouth,  will  be  entitled  to  the  use  of  the 

watering  of  ' 

horses,  the  ver-    way. 
diet  was  inope- 
rative. 

MaulCf  for  the  defendants. — In  cases  of  this  kind,  in- 
habitants must  be  admitted  to  give  evidence,  from  the  ne- 
cessity of  the  case.  No  one  else  can  be  so  well  acquainted 
with  the  user  of  the  way ;  indeed,  if  the  principle  con- 
tended for  were  correct,  no  person  whatever  could  be 
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called  to  prove  a  public  right  of  way  (a).  I  submit^  also, 
that  the  witness  may  be  examined  under  the  stat.  3  &  4 
WiU.4,c.42,s.26(6). 

Williams,  J. — I  think  that  the  witness  may  be  exa- 
mined under  the  statute. 

The  witness  was  examined. 

Verdict  for  the  plaintiff  on  the  first  and  second 
issues,  and  on  the  third  issue  the  jury  founds 
that  the  inhabitant  householders  of  Mon- 
mouth had  the  right  of  way  for  fetching 
and  carrying  water  from  the  river  Wye,  and 
also  a  right  of  way  for  taking  horses  to 
drink;  but  they  negatived  the  right  of  way 
for  carrying  goods. 

Ludlow,  Serjt.,  and  R.  V.  Richards,  for  the  plaintiff. 
Maule,  Whaieley,  and  C  Phillips,  for  the  defendants. 
[Attormcfi— PowAm  Sf  Tykr,  and  PhillpoUs  Sf  J.  G.  George^'] 


In  the  ensuing  term,  Ludlow,  Serjt,  applied  to  the 
Court  of  Common  Pleas  for  and  obtained  a  rule,  to  shew 
cause  why  the  verdict  should  not  be  entered  for  the  plain- 
tiff on  the  third  issue,  on  the  ground  that  the  right  stated 
in  the  third  plea,  as  to  goods,  was  negatived,  and  the  right 
of  watering  horses,  which  was  found  by  the  jury,  was  not 
laid.  But  this  rule  was,  after  argument,  discharged ;  the 
Court  being  of  opinion,  that,  under  the  rule  H.  T.  4  Will  4, 
V.  5  (c),  the  verdict  should  be  for  the  defendant  as  to  the 
right  of  fetching  water,  and  for  the  plaintiff  as  to  the  al- 
leged right  of  carrying  goods ;  and  that  that  part  of  the 
finding  of  the  jury  which  related  to  the  watering  of  horses 
was  inoperatiye. 

(a)  See  the  ease  of  Laneum  y.        (6)  Set  forth  Id.  p.  283. 
LneU,  aute.  Vol.  6,  p.  457.  (c)  Set  forth  Sewell's  Dig.  p.  28 1 . 
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GASES  ON  THE 

GLOUCESTER  ASSIZES. 
('Civil  Side.) 

BEFORE  LORD  DENMAN^  C.  J. 


Avgutt  2Aih.  Hooper  r.  Stephens  and  Wife. 

A.  had  owed      CjtOODS  sold.    Pleas— ^r«/-^Greneral  Issue;  second — 

r^ZtH'/""'  The  Statute  of  Limitations. 

nay  for  more 

than  six  years,        The  plaintiff  claimed  a  sum  of  54fL  I9s.,  being  the  ba- 

and  within  six,  ^  ^  ^,  i,i« 

years  said  to  lanco  of  an  aQCount  for  seventeen  tons  of  hay,  sold  by  the 
^"iritt;^hynot  Plaintiff,  in  the  year  1826,  to  the  defendant's  wife,  when 
have  them  of     ^  widow,  and  before  her  present  marriage. 

me  as  long  as  I  *  o 

owe  you  money  To  take  the  case  put  of  the  Statute  of  Limitations,  Eli- 
wlre^I^et  so  '  zabeth  Edson  was  called*  She  said — "  I  was  at  Mr. 
"^^•'^''Jjf*  Hurley's  on  January  36th,  1832.  Mrs.  Stephens,  who 
lessen  the  deht"  was  then  a  widow,  and  plaintiff,  were  there.    She  said — 

B.saidhewonld   , -,     ^t  i  i»      •  •       -r «  'rm 

have  a  gallon  at    Mr..  Hooper,  you  must  make  use  of  spmts,  I  know.  Why 

irothom^and  ^^^  ^*^®  *^®™  ^^  ^^»  ^  ^^°8  ^  ^  ^^®  y^**  money  for 
sent  a  ^on  of  jjay ;  if  it  were  ever  so  little,  it  would  be  a  way  to  lessen 

gin  to  B.    In  ^  ^  ^ 

an  action  by  B.  the  debt.'    Mr.  Hooper  said  he  would  take  one  gallon  at 

thehay^^fleU,  I^«    I  took  ajar,  and  Mrs.  Stephens  went  with  me,  and 

Sf^e*^t**Jf*  it  was  filled  with  gin  at  her  house,  and  I  took  it  myself  to 

the  Statute  of  Mx.  Burlcy's  to  Mr.  Hooper.'* 

Limitations,  9 
Geo.4,c.  14. 

LwUotv,  Serjt.,  for  the  defendants. — The  evidence,  as 
far  as  it  goes,  would  pi^ove  an  agreement  to  pay  the  debt 
in  spirits,  and  not  in  money.  If  the  defendants  did  not 
deliver  spirits,  it  would  be  a  good  ground  for  an  action 
for  damages  for  a  non-deliVery,  but  it  would  not  support 
an  action  on  the  money  counts.  In  the  case  of  Tippets  v. 
Hean(a),  it  was  held,  that,  to  take  a  case  out  of  the 
Statute  of  Limitations,  the  payment  must  be  made  as  a 
part  payment  of  a  larger  sum. 

(a)  1  C.  M.  &  R.  252, 
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Btubyf  on  the  same  side. — According  to  the  cases,  I  ]g35, 
Uke  the  rule  to  be  this,  that,  if  there  be  a  conditional 
promise  to  take  the  case  out  of  the  Statute  of  Limitations, 
the  condition  must  ha?e  been  performed  before  the  other 
party  can  sue  on  the  promise.  The  case  of  Lechmere  y. 
Fleieher{a)  is  an  authority  on  this  subject.  I  should 
sufamit,  that  this  is  a  special  contract;  that,  as  long  as 
money  was  due,  the  defendants  should  supply  the  plaintiff 
with  spirits;  and,  if  that  be  so,  the  plaintiff  should  have 
declared  specially V 

Tayhurdf  Serjt,  for  the  plaintiff* — ^In  the  case  of  Hari 
▼•  Nash  (ft),  the  parties  to  a  bill  of;  exchange  agreed  that 
hats  should  be  supplied  in  part  payment  of  it,  and  they 
were  supplied  and  taken  accordingly;  and  it  was  held  that 
this  was  a  part  payment  to  take  the  case  out  of  the  Statute 
of  Limitations,  9  Geo.  4,  c.  14. 

Lord  Dbnman,  C.  J.— I  think  that  the  promise  in  this 
case  does  not  limit  the  mode  of  payment  to  spirits.  I 
think  that  it  admits  the  debt  generally.  The  case  of 
Lechmere  y.  Fletcher  has  fallen  into  great  doubt.  I  will 
giye  leave  to  moye  to  enter  a  nonsuit 

Verdict  for  the  plaintiff. 

Tal/aurd,  Serjt.,  and  Thomae,  for  the  pkintiff. 
LudloWf  Serjt,  and  jBt»6^,  for  the  defendants. 
[Attomies— DttJerfy,  and  Parker.'] 


hn  the  ensuing  term,  Ludlow,  Serjt,  moved  in  the  Court 
of  King's  Bench,  in  pursuance  of  the  leave  given;  but  the 
Court  refused  a  rule. 

(a)  1  C.  &  M.  623.  (6)  2  C.  M.  &  R.  33?. 
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To  a  mandamus 
to  a  rector  to 
restore  a  parish 
clerk,  the  rector 
returned,  that 
the  derk  was 
guilty  of  acts  of 
intoxication, 
and  therefore  he 
dismissed  him. 
The  clerk 
brought  an  ac- 
tion for  a  fidse 
return,  and  in 
his  declaration 
recited  the  re- 
turn, and  nega- 
tived the  allega- 
tions contained 
in  it.     The  rec- 
tor, by  his  plea, 
repeated  the 
charges  con- 
tained in  the 
return: — Held, 
that,  on  these 
pleadings,  the 
defendimt  had 
the  right  to  be- 
gin. 


Bowles  r.  Neale»  Clerk. 

X  HIS  was  an  action  for  a  false  return  to  a  mandamus, 
whereby  the  defendant^  as  rector  of  the  parish  of  Staler- 
ton  cum  Bodington,  was  commanded  to  restore  the  plain- 
tiff to  the  office  of  parish  clerk  of  that  parish^  from  which 
he  had  been  removed  by  the  defendant.  The  declaration 
set  out  the  return  to  the  mandamus,  which  stated  that  the 
plaintiff  had  officiated  whilst  in  a  state  of  drunkenness  at 
the  solemnization  of  the  marriage  of  one  Curtis^  and  had 
also  been  in  the  habit  of  being  guilty  of  acts  of  intoxica- 
tion and  drunkenness ;  and  proceeded  to  aver,  that  the 
defendant  was  informed  thereof,  whereon  he  summoned 
the  plaintiff  to  appear  before  him,  at  a  certain  time  and 
place,  to  answer  the  charge ;  that  the  plaintiff  neglected 
so  to  do,  whereupon  the  defendant  examined  witnesses, 
and  found  the  plaintiff  guilty  thereof,  and  dismissed  him 
from  his  office  of  clerk.  The  declaration  then  proceeded 
to  negative  each  of  the  allegations  contained  in  the  return* 
The  defendant  in  his  plea  reasserted  the  charges  alleged 
in  the  return,  and  thereupon  issue  was  joined. 


At  the  trial,  Talfourd^  Serjt.,  for  the  defendant,  claimed 
the  right  to  begin  on  behalf  of  the  defendant 

Mauky  Richards,  and  Whaietey, — The  plaintiff  is  en- 
titled to  begin ;  he  claims  substantial  damages,  not  only 
for  the  loss  of  the  office,  but  also  for  the  injury  he  has 
thereby  sustained. 


Talfourd^  Serjt,  W.  J.  Alexander^  and  Greaves. — The 
affirmative  of  every  fact  put  in  issue  upon  these  pleadings 
lies  upon  the  defendant;  and  the  action  is  in  fact  brought 
in  order  to  obtain  a  peremptory  mandamus  to  restore  the 
plaintiff  to  his  office,  and  not  for  damages.  All  the  da- 
mages which  the  plaintiff  can  possibly  recover,  wiU  be  the 
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amount  of  the  fees  received  during  the  time  be  has  been         iq^^ 
kept  out  of  tbe  office;  and  if  be  succeeds^  be  may  recover 
them  from  the  person  who  has  been  wrongfully  put  in  bis 
place.     Tbe  damages  therefore,  in  this  action,  can  only 
be  nominal* 

Lord  Denman,  C.  J. — I  think  the  defendant  ought  to 
begin.  The  affirmative  is  certainly  upon  him,  and,  as  the 
presumption  is,  that  tbe  plaintiff  has  not  been  guilty  of 
the  misconduct  imputed  to  him  until  the  contrary  is  shewn, 
the  defendant  ought  to  proceed  to  prove  such  misconduct 
on  the  part  of  the  plaintiff. 

Verdict  for  tbe  plaintiff— Damages  25L 
Mamie,  R.  V.  Richards,  and  WhaieUy,  for  tbe  plaintiff. 

Talfourdf  Seijt.,  W,  J.  Alexander,  and  Greaves,  for 
the  defendant. 

See  the  caaes  of  Shillcock  v.  Pauman,  and  Smith  v.  Davies,  poii. 


(Crown  Side.) 

BEFORE  MR.  JUSTICE  WILLIAMS. 

Rex  r.  StaLlard. 

August  24<A. 
OURNING. — Tbe  prisoner  was  indicted  for  setting  fire  in  a  case  of 
to  an  outhouse,  tbe  property  of  John  Pritchard.  So^nld'by 

It  bad  been  opened  by  Greaves,  for  the  prosecution,  **>«  counwi  for 
that. evidence  would  be  given  of  expressions  of  ill  will  thateridence 
which  had  been  used  by  tbe  prisoner  towards  the  pro-  rfezpresnonsof 

Secutor.  ill  win  uied  by 

the  pnioner 
towards  the 

The  prosecutor  was  called  as  a  witness,  and —  SfeSl^that  Ae 

prisoner's  coun- 
sel might  cross- 

czaoBiDe  tbe  prosecutor,  to  shew  that  other  penons  besides  the  prifooer  had  used  expressions  of 

in  will  towards  him. 
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Godson,  for  the  prisoner,  proposed  to  aak  him,  in  cross- 
examination — *'  Has  not  a  man  named  Stillman  used  ex- 
pressions of  ill  will  towards  you?** 

Greaves. — I  submit  that  that  is  not  evidence. 

Williams,  J. — I  think,  if  the  prosecutor  heard  the  ex- 
pressions used,  it  is  not  only  evidence,  but  most  important. 

Verdict— Not  Guilty. 
Greaves,  for  the  prosecution. 

Godson,  for  the  prisoner. 

[Attornies— Z<a^cAam,  and  Crook.'\ 


Rex  v.  Mary  Bailey. 
In  an  indict-       X  HE  prisoner  was  indicted  for  perjury.    The  indict- 

JJ!°a  am't^'^the  ™^"^  ***^®^  ^^^^  *®''®  ^^  *  ^^^^  depending  in  the  Con- 
Ecclesiastical      sistory  Court  of  Gloucester  between  William  Peacock  and 

Court  was  stated 

to  have  been  Richard  Milcs.  The  proceedings  in  the  Ecclesbstical 
twTOnwf^*"  Court,  which  were  given  in  evidence,  stated,  that  the  suit 
JS^^isof*  ^^  between  William  Peacock  and  Richard  Miles  the 

the  suit,  when       elder. 

produced,  were 

between  W.  P. 

and  R.  M.  the 

elder:— Held, 

no  ▼ariancc.         cicut, 


Williams,  J.,  doubted  whether  the  evidence  was  suffi- 


Greaves  contended  that  it  was  sufficient  to  prove  either 
that  the  suit  was  between  the  younger  or  the  elder,  and 
cited  1  Starkie's  Evid.S76, 376. 

Williams,  J.,  referred  to  a  MS.  case  before  Mr. 
Justice  Lawrence,  where  it  was  alleged  that  there  was  an 
indictment  against  A.  B.  and  C.  D.  at  a  former  time,  and, 
on  the  record  being  produced,  it  appeared  that  it  was  an 
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mdictment  against  A.B.  and  CD.  the  younger.    And         i835. 
Lawrence,  J.,  held  it  a  fatal  varianoe  (a). 

Greisvee. — That  case  goes  to  shew  that  this  indictment 
is  right;  for,  in  order  to  hold  that  that  was  a  yariance,  it 
must  haye  been  presumed  that  A.  B.,  when  alleged  in  the 
indictment,  meant  A.  B.  the  elder,  and  therefore  that  case 
supports  the  present  indictment ;  for,  as  Miles  was  only 
stated,  it  must  mean  Miles  the  elder. 

Williams,  J. — I  think  the  proof  is  sufficient. 

Yerdict — ^Kot  Guilty  on  the  merits. 

j  Greaves,  and  Thomas,  for  the  prosecution. 

I  Bnsby,  for  defendant 

[Attoraies — Duberly,  and  SmaUridge^^ 

(a)  In  the  case  of  Res  t.  Peace,  the  Court  said,  that  "  it  is  not  ab- 

3  R  &  A.  5jr9,  it  was  held,  that  solately  necessary  that  the  indict- 

npon  an  indictment  for  an  assault  meat  should  spedficaUy  describe 

upon  £.£.it  wassnffidenttoprore  the  individual  on  whom  the  assault 

that  an  assault  was  committed  *  was,  for  otherwise  an  indictment 

Vfoa  a  person  bearing  that  name,  would  be  bad  wMch  charged  that 

ilthoo^  it  appeared  that  two  per-  the  assault  was  committed  on  a 

sow  bore  the  same  name,  E.  £.  the  person  to  the  jurors  unknown.'* 
ddcr,  and  JS.  JB.  die  younger;  and 
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BEFORE  -LORD  ABINOBR,  C.  B.,  AND  MR.  JUSTICE  VAUGHAN. 

BEDFORD  ASSIZES. 

BEFORE  MR.  JUSTICE  VAUGHAN. 


- -.    .  .  .^,  Rex  v.  Taylor  and  Penwrioht. 

March  14m. 

Gamekeepers  X  HE  prisonen  were  indicted  for  feloniously  assaulting 
•erlre  between'  ^^^  wounding  Certain  gamekeepers  of  Sir  John  Osborne 
twelve  >n^°^  in  Certain  preserves  in  Oxley  Wood,  in  order  to  prevent 
the  firing  of  two  their  lawful  apprehension.  There  were  also  counts, 
o^ng  in  Oie  *  charging  the  intent  to  be  to  do  the  gamekeepers  some 
i!lSlS''ILf^Ui  grievo"*  ''>odily  harm,  &c. 
twoperaoni,  It  was  proved,  that,  between  twelve  and  one  in  the 

who  neither  bad      .    .         ,      .  ,  «  n      i  i  •       t 

guns  nor  game  night,  the  keepers  heard  two  guns  fired,  and  ran  m  the 
wCTc  dA«f  "^'  direction  in  which  the  sound  came,  and  saw  the  two  pri- 
found  neur        souers  in  the  wood.     Neither  gun  nor  game  were  found 

them.     The  °  ° 

gamekeepers  upon  either  of  the  prisoners  or  near  them.     The  keepers 

MiMd  them,  did  uot  Say  any  thing  to  the  prisoners  before  they  seized 

^^m'tollS.  *^"»  ^^^  neither  party  had  seen  the  other  before.    The 

render,  or  in  prisoner  Taylor  struck  one  of  the  keepers  with  some  in- 

fyingtothem  strumcut,  and  seriously  injured  and  wounded  him.     A 

The^pers'^  scuffle  then  took  place  between  both  prisoners  and  the 

were  wounded,  keepers,  which  lasted  for  a  quarter  of  an  hour. 

one  of  them  se-  "^  * 

riously: — Held, 

who  wounded^'  Smtih,  for  the  prisoners,  submitted,  that,  as  there  was 

STuiTS^r  "o  proof  of  the  authority  of  the  gamekeepers  being  noti- 

stanoes,  and  fied  to  the  prisoners,  or  of  their  being  called  on  to  surren- 

sideratbn  the  der,  or  of  their  being  in  pursuit  of  game,  it  was  to  be  taken 

situation  and 

the  time  of  the 

night,  &c.  be  properly  convicted  under  the  stat  9  Geo.  4,  c.  31,  ss.  11  &  12. 
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that  what  was  done  was  done  in  self  defence,  or,  at  the         133^, 
mofit,  that,  if  death  had  ensued,  it  would  only  have  been 
manslaughter;  and,  therefore,  the  prisoners  could  not  be 
coo?icted  upon  this  indictment. 

Gunning,  and  Byles,  for  tlie  prosecution,  contended, 
that  there  was  enough  to  warrant  the  apprehension  of  the 
prisoners  and  to  sustain  the  indictment. 

And  of  this  opinion  was  Mr.  Justice  Vaughan  ;  and, 
under  his  direction,  the  prisoners  were  found 


Guilty. 


Gunning,  and  Byles,  for  the  prosecution. 
Smith,  for  the  prisoners. 

[Attoraiefl — Green,  and  Rogers.] 


BEFORE  LORD  ABINGER,  C.  B. 

Rex  v.  Joseph  Walter.  March  uth. 

xHE  prisoner  was  indicted  for  stealing  four  sacks  of  A  magistrate  re- 

,  -  turned,  with  the 

Clover  seed.  depositions 

The  prosecutor  stated,  that  the  prisoner,  when  under  S^'^buX 
examination  in  the  presence  of  the  magistrate,  made  a  pn»oner8aid— 
confession  of  his  guilt,  and  was  about  to  state  it.  say  any  thing:" 

^Heldf  that, 
under  these  or- 

Lord  Abinoer,  C.  B.,  on  referring  to  the  depositions  J^toiMs"for'the 
returned  by  the  magistrate,  found  that  the  prisoner  was  prosecuUon 

,  could  not  be  al- 

tbere  stated  to  have  said — *'  I  decline  to  say  any  thing;*'  lowed  to  give 
and  upon  this,  his  Lordship  was  of  opinion  that  the  pro-  ^^''^a^J^n- 
aecutor's  statement  could  not  be  receiTed  in  evidence;  Jession,  which, 

,  '    he  stated,  the 

but  the  other  evidence  in  the  case  being  sufficient,  the  prisoner  made 

_  •  ^         ,  in  the  prssencc 

prisoner  was  found —  of  the  magis- 

Guilty*         trate,  and  while 
under  exami* 
nation. 
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Leapingwell,  for  the  prosecutioD, 
Smithy  for  the  prisoner. 

[Attomie»— Day,  and  Rogers,} 


In  Rex  y.  Harris  ^  others,  R.  & 
M.  G.  C.  R.  338,  it  was  held  that 
parol  evidence  might,  under  the 
particular  circamstances  of  that 


case,  be  given  to  add  to  the  written 
examination  of  a  prisoner  before 
the  magistrate. 


March  17M. 

A  prisoner  was 
indicted  for 
sending  Si 
threatening  let- 
ter.   The  only 
evidence  tgidntt 
him  was  his  own 
statement,  that 
he  should  nerer 
have  wrUUn  it, 
butforW.G.:— 
i7«U,notsDffl« 
dent. 


HUNTINGDON  ASSIZES. 

BEFORE  LORD  ABINOBR|  G.  B. 

Rbx  v.  Howe. 

J/HE  prisoner  was  indicted  on  the  stat.  4  Greo.  4,  c.  54, 
for  sending  a  threatening  letter  to  his  masteri  the  prose- 
cutor (a). 

The  only  evidence  against  him  was  his  own  statement, 
made  to  a  fellow  labourer,  who  slept  with  him,  that  he 
should  never  have  written  the  letter,  but  for  William 
Ooodes. 

Byles,  for  the  prisoneri  objected,  that  there  was  no 
evidence  of  the  prisoner's  having  sent  the  letter  as  charged 
in  the  indictment. 

MaUby,  for  the  prosecutiont  submitted,  th^t  there  was 
evidence  sufficient  to  warrant  a  conviction. 


Lord  Abimoer,  C.  B. — Upon  this  evidence,  Goodes 
may  have  taken  the  letter,  or  he  may  have  sent  it  himself. 


(a)  The  words  of  the  8tat.  4  Geo. 
4,  c.  54,  are  *'  If  any  person  shall 
knowingly  and  wilfully  send  or  de- 


/tver  any  letter/'  &c.,  threatening 
to  kill  or  murder  or  bum,  &c- 
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hariDg  made  the  prisoner  write  it.    There  is  no  evidence 
of  the  priBoner  having  directed  Goodes  to  take  the  letter. 

Maltby  cited  Rex  v.  Paddle  (a). 

Lord  Abinger,  C.  B. — ^There  is  no  proof  of  the 
sending.  I  am  decidedly  of  opinion  that  the  evidence 
is  not  sufficient    The  prisoner  must  be  acquitted. 

Verdict— Not  Guilty. 
Makbf,  for  the  prosecution. 

ByJM,  for  the  prisoner. 

(a)  R.&R.484. 


1836. 


NORWICH  ASSIZES. 

BEFORE  MR.  JUSTICE  VAUGHAN. 


Rex  f .  Fuller  and  Taylor. 

XhE  prisoners  were  indicted  for  a  highway  robbery. 

After  a  long  case  of  alibi  had  been  proved  on  the  part 
of  die  prisoners — 

Palmer 9  for  the  prosecution,  called  the  clerk  to  the 
ma^trates  to  producci  for  the  purpose  of  contradiction, 
the  deposition  of  a  witness  whose  name  was  not  on  the 
back  of  the  bill,  but  who.  had  been  called  on  the  part  of 
the  prisoners  to  prove  the  alibi 

Prendergast,  and  Btfle^,  for  the  prisoners,  inquired 
why  that  deposition  had  not  been  returned  with  the  others. 

The  clerk  replied,  that  he  never  returned  the  deposi- 
tions of  persons  who  were  not  bound  over,  and  added, 
that  he  was  directed  by  the  magistrates  not  to  return  them. 


Match  3UL 

It  is  the  duty  of 
a  magistrate  to 
return  ail  thg 
deporitiofu 
taken  against  a 
prisoner,  and 
not  merely  the 
depositions  of 
tliose  whom  he 
thinks  proper 
to  bind  orer  ai 
witnesses. 
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1836.  Vaughan,  J,, — It  is  very  wrong  to  withhold  any  of  the 

depositions  taken  before  the  magistrate ;  all  the  deposi- 
tions taken  ought  to  be  returned,  whether  the  witnesses 
who  made  them  were  bound  over  or  not  (a). 

Pabner,  for  the  prosecution. 
PrendergcLSt,  and  Byles,  for  the  prisoners. 

(a)  See  the  observations  of  Mr.  would,  however,  suggest  that  io  all 

Baron  Alderson  on  this  subject  in  cases  it  is  highly  advantageous  that 

the  case  of  Rex  v.  Simons,  ante,YoL  the  prisoner's  witnesses  should  be 

6,  p.  540.  The  stat.  7  Geo.  4,  c.  6,  s.  examined  before  the  magistrate, 

1,  provides  "that  nothing  herein  and  their  depositions  returned  to 

contuned  shall  be  construed  to  re-  the  Judge;  and  this  for  two  rea- 

quire  any  such  justice  or  justices  to  sons :— first,  because  it  would  give 

hear  evidence  on  behalf  of  any  per~  the  prisoner  an  opportunity  of  ap- 

ufn  so  charged  as  aforesaid  [i.  e.  plying  to  the  Judge  to  have  the 

charged  with  felony  or  suspicion  deposition  read  in  case  a  witness 

of  felony]  unless  it  shall  appear  to  died  before  the  trial;    and,  se- 

him  or  them  to  be  meet  and  con-  condly,  because  it  would  be  a  great 

ducive  to  the  ends  of  justice  to  hear  check  upon  false  witnesses  improv- 

the  same."    This  proviso  leaves  it  ing  their  tale  between  the  time  of 

in  the  discretion  of  the  magistrate,  the  examination  and  the  time  of 

either  to  hear  the  evidence  of  the  the  trial, 
prisoner's  witnesses  or  not.    We 
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BEFORE  MR.  BARON  ALDERSON  AND  MR.  JUSTICE  WILLIAMS. 

BERKSHIRE  ASSIZES. 

BEFORE  MR.  BARON  ALDERSON. 


^  ^  ^^  ^  Rex  r.  MooRES  and  Spindlo. 

Feb.  26th. 

If  A.  ifl  charged   X  HE  prisoners  Moore,  (who  were  under  sentence  of 

Md  B?M*r!e-    transportation  for  life  for  stealing  sheep,)  were  indicted 

ceiver,  and  A.  .       «    .     , . 

plead  guilty— an  accoaipUce  when  called  to  give  evidence  against  B.  should  be  confinned  as  to 
some  matter  affecting  B.,  and  a  confirmation  as  to  the  guilt  of  A.  does  not  advance  the  case 
against  B. 
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for  stealing  ducks,  the  property  of  James  Cowdery ;  and         ig^^^ 
the  prisoner  Spindlo  was  indicted  for  having  received  the 
ducks,  knowing  them  to  have  been  stolen. 

The  object  of  the  present  trial  was  to  convict  the 
prisoner  Spindlo. 

An  accomplice  in  the  theft,  named  Emblin,  proved 
that  the  prisoners  Moore  and  himself  went  to  the  house 
of  Spindlo  at  Wantage,  on  the  Sunday  morning  after  the 
theft,  and  sold  him  the  stolen  ducks,  at  the  same  time 
telling  him  from  whom  they  had  been  stolen. 

To  corroborate  this  witness,  t/.  J,  WilUdmSf  for  the  pro* 
secution,  called  a  person  named  Jervis,  to  prove  that  he 
saw  the  accompHce  at  Wantage,  in  company  with  the 
prisoners  Moore,  on  the  Sunday  morning  mentioned  by 
the  accomplice. 

Alderson,  B. — ^The  corroboration  you  should  have  is 
t  corroboration  affecting  Spindlo. — Confirming  the  evi- 
dence of  the  accomplice  as  against  the  Moores  does  not 
advance  your  case  as  against  Spindlo. 

A  statement  of  the  prisoner  Spindlo,  made  before  Mr. 
Eyston  the  magistrate,  was  given  in  evidence ;  and  the 
jary  found  the  prisoner 

Guilty. 

J.  /•  WiJUams,  for  the  prosecution. 
CarriHgian,  for  the  prisoner  Spindlo. 

[Attornies— Ormon^,  and  Frankum.^ 
See  the  case  of  Bex  v.  Wilkes,  post,  p.  272. 


March  Ut. 
There  is  a  great 
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BKFOMB  UB.  BABOM  AlrDBRSON. 

Rex  9.  WiLtEfl  and  Edwards. 

ShEEP.STEALIN6«— The  prisoners  were  charged 
difference  be-     ^ith  ateaUnff  B  lamb^  the  property  of  Robert  Pratt. 

tween  confirm-  --v,-,  .  «.  « 

ations  of  an  ac-  On  the  part  of  the  prosecution  an  accompuoe,  named 
^™drcum!.^  Gardner^  was  called.  He  proved  the  case  against  both 
lancet  of  Uie  prisoners,  and  stated  that  they  threw  the  skin  of  the  lamb 
those  which  ap-  into  B  whirlcy  hole,  the  situation  of  which  be  described. 
^di^  charged*  To  Confirm  his  evidence  a  constable,  named  Hutehinsoni 
^^^fj^^y  was  caDed,  whp  proved  that  he  found  the  skin  in  the 

accomplice  was     whirlcy  holc. 

present  at  the 
commission  of 

Ae^«'shew  ALDEBSONi  B.— There  is  a  great  difference  between 
that  the  prisoner  confirmations  as  to  the  circumstances  of  the  felony,  and 
with  it.  those  which  apply  to  the  indiriduals  charged;  the  former 

of  anao^pUce  ^^7  provc  that  the  accomplice  was  present  at  the 
as  to  the  com-     commission  of  the  offence;     the  latter  shew  that   the 

mission  of  the 

felony,  is  really  prisoner  WBS  conuectcd  with  it.  This  distinction  ought 
a^a^and**"""  always  to  be  attended  to. 

though  a  Jnry 

may  legally  

oonnct  on  the  It  was  provcd  that  in  the  house  of  the  prisoner  Ed- 
accompiiceoniy,  wards,a  quantity  of  meat  was  found  of  a  kind  correspond- 
▼iw'd^'  not  ^8  ^^^  ^^^  ^^  ^^^  stolen  lamb,  but  could  not  be  poniively 
to  act  on  the      identified;  and  it  was  proved  by  a  witness  named  Meek, 

evidence  of  an  *  " 

accompUce,  nn-  that  the  prisoner  Wilkes  had  come  to  him  to  borrow  a 
firmed  as  to'the  P^i'  o^  shears,  and  had  then  made  a  statement  to  him  to 
particular  per-    ^j^^  g^^g  effect  Bs  the  evidence  of  the  accomplice. 

son  who  IS  '^ 

charged  with 

Aldebson,  B.,  (in  summing  up.) — The  confirmation  of 
the  accomplice  as  to  the  commission  of  the  felony  is  really 
no  confirmation  at  all ;  because  it  would  be  a  confirmation 
as  much  if  the  accusation  were  against  you  and  me,  as 
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it  would  be  as  to  those  prisoners  who  are  now  upon  their  \^^^ 
triaL  The  confirmation  which  I  always  advise  juries  to 
require,  is  a  confirmation  of  the  accomplice  in  some  fact 
which  goes  to  fix  the  guilt  on  the  particular  person 
charged.  You  may  legally  convict  on  the  evidence  of  an 
accomplice  only,  if  you  can  safely  rely  on  his  testimony ; 
but  I  advise  juries  never  to  act  on  the  evidence  of  an 
accomplice,  unless  he  is  confirmed  as  to  the  particular 
person  who  is  charged  with  the  offence.  With  respect 
(0  the  prisoner  Edwards,  it  is  proved  that  meat  of  a 
similar  kind  was  found  in  his  house.  The  meat  cannot 
be  identified,  but  it  is  similar :  that  is^  therefore,  some 
confirmation  of  the  accomplice  as  to  Edwards  more 
than  any  one  else.  It  is  also  proved  that  the  skin  was 
found  in  a  whirley  hole :  that  is  no  confirmation,  because 
it  does  not  affect  the  prisoners  more  than  it  affects  any 
other  persons.  With  respect  to  the  prisoner  Wilkes,  itA 
is  proved  by  the  witness  Meek,  that  the  prisoner  Wilkes  I 
told  him  nearly  the  same  story  as  the  accomplice  has  told  J 
you  to-day.  If  you  believe  that  witness,  there  is  confirma* 
tion  of  the  accomplice  as  to  the  prisoner  Wilkes :  you 
will  say  whether,  with  these  confirmations,  you  believe  the 
accomplice  or  not.  If  you  think  that  his  evidence  is  not 
sufficiently  confirmed  as  to  oAe  of  the  prisonen*,  you  will 
acquit  that  one)  if  you  think  he  is  confirmed  as  to 
neither,  you  will  acquit  both ;  and  if  you  think  that  he  is 
eonfirmed  as  to  both,  you  will  find  both  guilty. 

The  jury  found  both  the  prisoners  guilty. 

JFale$by^  for  the  prosecution. 

See  the  cases  of  Rex  v.  Addii,  says,  "  No  one  can  seriously  doubt 

aate,  Vol.  6,  p.  388,  and  B£x  ?.  that  a  conviction  is  legal,  thouj^h 

WMf  Id.  p.  695;  and  also^  see  it  proceed  on  the  evidence  of  an 

ante,  Vol  1,  p.  88,  n^(6).  accomplice  only.  Judges,  in  their 

lo  the  case  of  l{«x  v.  Jmet^  2  discretion,  will  advise  a  jury  not 

Camp.   131,    Lord  EUenboraugh  to  believe  an  aceomplice,  unless 

VOL.  VII.  1                                                 N.  P* 
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he  is  confirmed,  or  only  in  as  far      1  Leach,  464;  and  the  case  of  Rex 
as  he  is  confirmed."    The  case  of     ?.  Swallow,  referred  to  in  the  same 


Rex  v.  Atwood,  referred  to  ante,     note,  is  cited  1  Phill.  L.  £?.  chap. 
Vol.  I,  p.  88,  n.  (6),  is  reported     4,  s.  2. 


Rex  v.  Howlett. 

On  an  indict-  W^OUNDING.— The  prisoner  was  indicted  for  hav- 
ment  for  wound-  j„g  maliciouslv  wounded  John  Allen  with  a  tin  can,  with 

ing,  the  jury,  °  •  rri        •       • 

upon  the  quel-  intent  to  murder  him.  The  indictment  also  contained  the 
d^th'had  en-     UBual  counts,  charging  an  intent  to  do  grievous  bodily 

would  have  ' 

been  murder, 

whctherX  in-  John  Allen  said—"  I  am  game-keeper  to  Lady  Wen- 
'loTd  wM?in  man*  I  ^ad  been  round  the  covers  on  the  night  of  the 
iu  ordinary  use,  ]  st  of  October.    At  midnight  I  Went  to  the  house  of  a 

likely  to  cause 

death  t  or,  if  it  person  named  Lewis.  The  prisoner  came  in  at  half-paat 
me^n^^'eiy  one  o'clock.  He  said  he  meant  a  row.  He  said,  '  I  have 
under  ordinary    gg/. :  do  you  want  to  borrow  one?'    I  said  '  No.'    I  had 

drcumstances  ^  ,       i  - 

to  cauw  death,  given  evidence  at  the  last  assizes  against  some  wood- 
uted  in'such  an  Stealers,  with  whom]  the  prisoner  was  intimate.  The  pri- 
extraordinary      ^^^^^  ^^^j^       ^  ^^^  ^^^  ^^^j  knockcd  out  the  Candle.    He 

manner  as  to  t: 

make  it  likely  to  gtruck  me  on  the  head  with  the  can  four  times.    The  next 
either  by  con-      thing  that  I  rccolIect  is,  that  I  was  outside  the  house,  and 
othcrtiw!*'"  "  ***  ^^^  prisoner  was  dragging  me  along.    He  knocked 
me  about,  and  said  he  would  break  my  neck.    He  drag- 
ged me  to  Thomas  Newitt's  window,  and  I  was  taken  to 
my  brother's.     I  kept  my  bed  four  days." 

It  was  proved  by  Mr.  Lupton,  a  surgeon,  that  the  pro- 
secutor bad  two  cuts  on  the  scalp,  which  laid  his  scull 
bare,  one  of  the  cuts  being  an  inch  in  length,  and  the 
other  half  an  inch. 

Alderson,  B.,  (in  summing  up). — You  will  have  to 
consider  in  this  case  whether,  if  death  had  ensued,  the 


OXFORD  CIRCUIT,  6  WILL.  IV.  275 

prisoner  would  have  been  guilty  of  murder;  and  in  giving  \g^ 
your  judgment  on  that  queatioui  you  will  have  to  consider^ 
whether  the  instrument  employed  was,  in  its  ordinary  use, 
likely  to  cause  death ;  or,  though  an  instrument  unlikely, 
onder  ordinary  circumstances,  to  cause  death — ^whether  it 
was  used  in  such  an  extraordinary  manner  as  to  make  it 
likely  to  cause  death  either  by  continued  blows  or  other- 
wise ?  A  tin  can,  in  its  ordinary  use,  was  not  likely  to 
cause  dea^  or  grievous  bodily  harm;  but  if  the  prisoner 
struck  the  prosecutor  repeated  blows  on  the  head  with  it, 
you  w3I  say,  whether  he  did  this  merely  to  hurt  the  pro« 
secutor  and  give  him  pain,  as,  by  giving  him  a  black  eye  or 
a  bloody  nose,  or  whether  he  did  it  to  do  him  some  substan- 
tial  grievous  bodily  harm.  The  former  enactments  on  this 
subject  were  confined  to  cutting  instruments,  and  perhaps 
wisely;  but  now  the  matter  is  mnch  more  vague,  and  cases 
ought  therefore  to  be  watched  carefully.  When  a  deadly 
weapon,  such  as  a  knife,  a  sword,  or  gun  is  used,  the 
inteot  of  the  party  is  manifest;  but  with  an  instrument 
like  the  present,  you  must  consider,  whether  the  mode  in 
which  it  was  used  satbfactorily  shews  that  the  prisoner  in- 
tended to  inflict  some  serious  or  grievous  bodily  harm 
with  it. 

Verdict— Guilty. 

Talbai,  for  the  prosecution. 

Waiesby,  for  the  prisoner. 

lAiiomie»^ Walsh f  and  Looker]. 
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1836. 
March  2nd.  ReX  r.  ClAY. 

Wherein  a  cue  3l.URDER. — The  prisoner  WES  indicted  for  the  wilftd 
which'had         murder  of  Thomas  Cooper^  by  shooting  him  with  a  gun. 
occupied  the  f  |j^  fj\g\  occupied  the  entire  day :  and  on  the  evidence 

whole  of  the  ^  ^ 

day,  the  Judge,  on  both  sides  being  concluded,  Alderson,  B.,  proceeded 
commenced  his  to  sum  up  the  evidence;  and  after  his  Lordship  had  been 
iS^ourned"ihc  Occupied  nearly  two  hours  in  his  summing  up,  the  noise 
Court,  in  con-  caused  by  the  crowd  at  the  lower  end  of  the  hall  was  such 
noise  made  by  that  his  Lordship  ordered  the  Court  to  be  adjourned  till 
.thX'hU      the  next  morning. 

Lordship  or- 
dered that  two 

bailiffs  should  Two  bailiffs  were  sworn  to  keep  the  jury  till  the  sitting 

keep  the  jury  of  the  Court  on  the  next  day,  the  oath  being  in  the  usual 

IS't^yf  "nd"*  fo™,  omitting  that  part  of  it  which  relates  to  meat,  drink, 

that  the  jury  gnj  fi]^  ^nd  as  to  the  bailiff's  speaking  to  them.   The  jury 

should  be  sup-  •  o  ^     ^ 

plied  with  suit-  Were  taken  to  the  New  Inn,  and  provided  with  dinner 
ment'Lid'ac-  ^^^  ^^  ^^  ^^®  expense  of  the  high-sheriff*,  eight  beds 
b^elii^h'^  being  placed  in  one  large  room,  and  four  beds  in  another 
sheriff,  and  next  large  room,  one  of  the  bailiffs  sitting  all  night  at  the  door 

day  his  Lord-         *.        i  «  « 

ship  recom-        01  each  room. 

menced  his 
summing  up  the 

cfidence.  Thtf  jury  Came  into  Court  attended  by  the  two  bailiffs, 

Morch  Zrd.  and  having  answered  to  their  names,  Alderson,  B.,  re- 
commenced his  summuig  up,  and  went  through  and  com- 
mented on  the  whole  of  the  evidence  of  the  trial. 

The  prisoner  was  convicted  and  executed. 

Talfourdf  Serjt,  and  Talboif  for  the  prosecution. 

Curwood,  for  the  prisoner. 

[Attomin—Wakh,  and  Tbmes.] 

In  the  case  of  Hex  ▼.  Kittnear^      dictment  for  a  misdemeanour,  it 
2  B.  &  A.  462,  which  was  an  in*      was  objected  after  verdict  thai  the 
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jury  had  been  allowed  to  separate  ted  to  separate  or  not.  Of  courae, 

and  go  home  on  the  nij^ ht  between  if  in  lus  jadgiDent  that  separation 

the  fint  and  second  days  of  the  is  likely  to  be  detrimental  to  the 

triiL    This  was,  however,  held  to  ends  of  justice,  he  will  not  per- 

be  no  ground  for  avoiding  the  ver-  mit  it  to  take  place."  The  earlier 

(Bet.    In  that  case  Abbott,  G.  J.,  authorities  on  this  subject  will  be 

taid, "  Upon  the  whole  it  seems  to  found  referred  to  in  the  note  to 

me  that  m  these  cases  the  law  has  the  case  of  Bex  ?.  Kinnear.    In 

vested  a  discretion  in  the  Judge  to  cases  of  misdemeanour,  which  oc- 

alkm  the  jury  to  go  to  their  own  cupy  more  than  a  day,  we  believe 

knaes  daring  the  necessary  ad-  that  the  practice  is  for  the  jurors 

joommcnt   in     each    particular  to  separate  at  the  rismg  of  the 

mtf  and  Be$i,  J.,  s«d.  '<  The  Court  each  day,  and  this  was  so 

trae  rule  is,  that  it  is  left  to  the  in  the  case  of  RexY.  Finney ^  Esq,, 

diicredon  of  the  Judge  to  say,  Mayor  of  BrUt<d,  reported  ante, 

wbetfaer  the  jury  are  to  be  permit-  Vol.  5,  p.  254. 


1836. 


March  Sth. 


WORCESTER  ASSIZES. 

BEFORE   MR.    BARON    ALDERSQN. 

Rbx  V.  Rose  Saunders. 

Murder. — ^The  prisoner,  who  was  the  wife  of  John  a  married  wo- 
Saundcrs,  was  charged  with  the  murder  of  her  illeritimate  n**"  ««!>o«  ^e 

1  .|j     •*  A  x«r  1  convicted  of  the 

cnud,  Mary  Anne  Watson,  who  was  aged  three  years,  murder  of  her 
Thejirsi  count  of  the  indictment  stated  the  death  to  have  chud?h"w'yeari 
been  caused  by  the  prisoner's  having  wilfully  omitted  to  omitS^gto  sup- 
give  the  deceased  proper  food,  "  and,  also/'  by  the  pri-  P*y  *'  ^'^^  Pa- 
wner having  beaten  the  deceased.  The  second  count  Ufa d!!fin°w 
»Uted  the  death  to  have  been  caused  by  the  prisoner  XS^^^ 
omitting  to  give  the  deceased  proper  food.  V^^  ^*^^  ^® 

"        ■*  r     r  give  to  the 

child,  and  that 

It  was  opened  by  F.  V.  Lee,  for  the  prosecution,  that  n^k2S"i 
4e  prisoner  had  in  the  month  of  December,  1834.  mar-  ^"V^    . 

'aJ    y  1.       cf  1  count 

ned  John  Saunders ;   that  the  deceased  was  her  illeiri-  charged  a  mar- 

®       ried  woman 
with  the  murder 

JJ^drfld  of  three  yeart  old,  by  omitting  to  supply  it  with  sufficient  food,  and,  ah^'^^y  "SiSog. 
"imoot  shewn  that  her  husband  had  suppUed  her  with  food  togiveto  thechUd:--^eW,thatthfa 
«wm  oNud  not  be  supported.  ' 
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timate  child,  and  was  about  three  years  old;  aod  Ihaf,  in 
the  month  of  January  in  the  present  year«  the  dbild  was 
found  under  a  feather  bed  crying,  and  was  removed  to  the 
Saundbrs.  workhouse,  where,  although  proper  remedies  were  used, 
the  child  died ;  and  that  in  the  judgment  of  medical  wit^ 
nesses,  the  death  had  proceeded  from  want  of  proper 
food.  He  cited  the  case  of  Rex  v.  Squire  (a)»  and  re- 
ferred to  the  71  St  sect,  of  the  stat.  4  &  5  Will.  4,  c.  76  (4), 
and  submitted  that  the  mother-of  an  illegitimate  child  was 
bound  to  take  care  of  her  child,  and  might  be  guilty  of 
murder  if  its  death  arose  from  her  neglect.  He  also  cited 
the  cases  of  the  person  who  carried  his  sick  father,  against 
his  will,  from  one  town  Co  another  in  severe  weather, 
whereby  he  died.  The  case  of  the  harlot  who  exposed 
her  child  in  an  orchard,  where  it  was  killed  by  a  kite  (c) ; 
and  the  case  of  a  child  which  was  placed  in  a  hogstye, 
and  there  devoured  (d), 

Alderson,  B. — Those  were  cases  of  acts  done,  and 
not  cases  of  mere  omission. 

F.  V.  Lee  referred  to  Sir  W.  Russel's  bote  on  the  case 
of  Rex  V.  Squire. 

Alderson,  B. — The  prisoner  is  indicted  as  a  married 


(a)  1  Rubs.  C.  &  M.  426.  family,  until  such  cluld  shaU  ni- 

(6)  By  which  it   is    enacted,  tain  the  age  of  sixteen;  and  alt 

**  That  every  child  whidi  shall  be  relief  granted  to  such  child  while 

born  a  bastard  after  the  passing  under  the  age  of  sixteen,  shall  be 

of  this  act,  sliall  have  and  follow  considered  as   granted  to    such 

the  settlement  of  the  mother  of  mother:    Provided    always,  that 

such  child  until  such  child  shall  such  liabOity  of  such  mother  as 

attain  the  age  of  sixteen,  or  shall  aforesaid,  sludl  cease  oa  the  mar- 

acqmre  a  settlement  in  its  own  riage  of  such  child,  if  a  femak.** 
right;  and  such  mother,  so  long         (c)  1  Hale, 431;  I  Cunv.  Hawk. 

as  she  shall  be  unmarried  or  a  92. 
widow,  shall  be  bound  to  main-  {d)  1  £a.  P.  C.  226. 

tail!  such  child  as  a  part  of  her 
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woman.  If  her  husband  supplied  her  with  food  for  this 
child,  and  she  wilfully  neglected  to  give  it  to  the  child , 
and  thereby  caused  its  deaths  it  might  be  murder  in  her. 
In  these  cases  the  wife  is  in  the  nature  of  the  servant  of 
the  husband.  It  does  not  at  all  turn  upon  her  natural 
relation  of  mother.  To  charge  her  you  must  shew  that 
the  husband  supplied  her  with  food  to  give  to- the  child, 
and  that  she  wilfully  neglected  to  give  it. 

P.  V.  Lee. — The  case  of  Squire  was  that  of  an  ap- 
prentice. 

Alderson,  B. — In  the  first  count  you  have  charged  a 
death  jointly  by  beating  and  by  starving  (a) ;  and,  in  the 
secood,  by  starving  only.  There  is  no  distinction  between 
the  case  of  an  apprentice  and  that  of  a  bastard  child,  and 
the  wife  is  only  the  servant  of  the  husband,  and,  accord- 
ing to  the  case  before  Mr.  Justice  Lawrence^  can  only  be 
made  criminally  responsible  by  omitting  to  deliver  the 
food  to  the  child,  with  which  she  had  been  supplied  by 
ber  husband.  The  omission  to  provide  food  is  the  omis- 
HOQ  of  the  husband,  and  the  crime  of  the  wife  can  only 
be  the  omitting  to  deliver  the  food  to  the  child  after  the 
husband  has  provided  it. 

F.  F.  Lee. — The  first  count  of  the  indictment  charges 
the  death  to  have  been  caused  by  beating  and  by  with- 
holding food. 

Alderson,  B. — You  charge  the  death  to  have  been 
caused  by  both  jointly,  and  not  by  the  beating  alone, 
which  would,  of  course,  make  a  very  different  case.  I  am 
of  opinion  that  the  wife  is  not  chargeable  with  the  acts  of 

(a)  We  t>elieve  that  the  reason  blows  could  not  alone  have  caused 

why  the  first  count  was  framed  in  the  death,  although  they  might 

this  way  was,  that  the  medical  have   aggra?ated  the    symptoms 

witnesses  were  of  opinion  that  caused  by  the  want  of  food. 
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1836.         otnission.     Neither  count,  therefore,  can  be  supported* 
The  prisoner  must  be  acquitted. 

Verdict— Not  Guilty. 

Saunders. 

F.  V.  Lee,  and  Meryweaiher   Turner,  for  the  prose- 
cution. 

Godson,  and  Carringion,  for  the  prisoner. 

[Attornies — Bounu,  and  5.  Godum  ] 


By  the  stat  18  Eliz.  c.  3.  s.  2, 
which  recites,  that  bastards  are 
left  as  charges  tp  the  parishes 
where  they  are  bom,  it  is  enacted, 
that  the  justices  shall  take  order 
*<  for  the  keeping  of  e^ery  such 
bastard  child,  by  charging  the  mo- 
ther and  reputed  fiather  with  the 
payment  of  money  weekly ^  or  other 
sustentation,  for  the  relief  of  such 
child  in  suph  inse  as  they  shall 
think  meet  and  convenient;  and 
if  after  the  same  order  **  the  mo- 
ther or  father  shall  not  perform 
it,  every  such  party  making  de- 
fault in  performing  thie  order 
shall  be  committed. 

Under  tins  enactment  the  mo- 
ther is  charged,  and  an  act  of  par- 
liament would  hardly  have  been 
required  to  fix  the  mother  with 
$he  payment  of  a  weekly  sum,  if 


at  common  law  she  is  liable  for 
the  entire  midntenance  of  the 
chUd. 

In  the  case  of  Hays  v.  Briant, 
1  H.  B.  253,  it  was  held,  that 
where  a  bastard  child  is  bom,  far 
lohou  tupport  the  parents  neglect 
to  provide  necestarie$f  the  parish 
OFFiCKRS  are  obliged  to  do  it 
without  an  order  of  justices  for 
that  purpose. 

By  the  stat.  4  &  5  Will.  4,  c. 
76,  s.  71»  the  mother  of  every 
bastard  child  born  aptbr  THAf 
ACT,  is  bound  to  muntun  it) 
pmd  by  sect.  57  of  the  same  stat, 
every  man  marrying  a  woman  who 
has  a  bastard  cldld  or  children,  if 

ia    BCARRIBS    HBR    AFTBR     THB 

TBAR  1834,  is  made  liable  to 
muntain  her  bastard  child  or 
children. 
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Rex  v.  HaWTIN.  March  8M. 

Embezzlement.— The  first  count  of  the  indict-  a.  owed  su  to 

ment  charged  the  prisoner^  as  the  serrant  of  Edward  it'to  c,  a'ler- 

JoneSf  with   receiving  the  sum  of  5/.  on  account  of  his  ^'not^uth^ 

master,  and  embezzling  it.     There  was  a  second  count,  ri««f  »>y  b.  to 

receive  moDey 

charging  him  with  stealing  the  money,  alleging  it  to  be  for  him,  though 
the  property  of  Edward  Jones;  and  a  third  count,  also,  that"h(fwaf  to. 
for  larceny^  alleging  the  money  to  be  the  property  of  ^u°*^' "i 
Thomaa  Lucy.  ^^  '^^  money: 

It  appeared  from  the  evidence  of  Mr.  Jones,  that  the  thii  was  neither 
prisoner  was  in  his  service,  but  not  authorized  to  receive  n"*u[j2^^*"' 
money;  and  that  the  prisoner  had  never  accounted  for 
the  sum  in  question.  It  was  further  proved  by  Mr. 
Lucy,  that  he  owed  the  sum  of  5/.  to  Mr.  Jones,  and 
that  he  had  paid  it  to  the  prisoner,  supposing  him 
to  be  a  servant  of  Mr.  Jones,  and  authorized  to  receive 
money  for  him. 

Whkmoref  amicus  curia,  referred  to  the  case  of  Rex  v. 
WitUams  (a). 

Almrson,  B. — In  that  case  the  prisoner  was  autho- 
rized to  receive  money  for  his  master,  though  not  from 
the  particular  class  of  customers  from  whom  he  received 
it  on  *the  occasion  in  question.  As  there  are  no  counsel 
in  this  case,  I  must  decide  without  hearing  arguments.  It 
appears  to  me,  that  the  nearest  case  to  the  present  is  that  of 
Rex  V.  Crawley  (6).  In  that  case  a  servant,  who  was  not 
authorized  to  receive  money,  was  standing  near  a  desk  in 
his  master's  counting-house,  and  a  person  who  owed 
money  to  the  master  paid  this  servant^  supposing  that  he 
was  authorized  to  receive  money,  and  the  servant  never 
accounted  for  the  money  to  his  master.     This  was  held 

(a)  Ante,  Vol.  6,  p.  626. 
(^)  Hit  Lordshtp  cited  thU  case  from  his  own  MS.  note  of  it. 
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no  embezzlement,  and  the  case  of  Rex  ▼.  Mellish  (a)  was 
referred  to.  I  think,  therefore,  that  in  the  present  case 
the  prisoner  is  not  gailty  of  embezzlement.  I  think,  also, 
that  he  is  not  guilty  of  larceny  of  the  money  of  his  roaster, 
as  the  money  had  never  come  to  his  master's  hands;  and 
that  it  fs  not  a  larceny  of  the  money  of  Mr.  Lucy,  as  he 
bad  entirely  parted  with  the  property  of  it.  The  pri- 
soner must  be  acquitted. 

Verdict— Not  Guilty. 

(a)  R.  &  R.  C.  C.  80. 


March  8M« 

SemhU,  that 
in  cases  of  night 
poaching,  all 
who  are  at  the 
place,  each  act- 
ing hii  part  with 
a  common  in- 
tent, are  equally 
guilty,  although 
some  only  are 
bodily  upon  the 

that  those  whb 
are  watching  at 
the  outside  of  a 
preserre  for  the 
purpose  of  giv- 
ing the  alarm 
on  the  approach 
of  the  game- 
keeper to  others 
who  are  In  the 
preserve,  and 
who  afterwards 
go  into  the  pre- 
serve for  that 
purpose,  are 
equally  guilty 
with  those  who 
enter  the  pre- 
serve at  first 


Rex  V,  Passsy,  Meadows,  and  Others. 

NiGHT-POACHING.— The  indictment  charged  that 
the  defendants,  four  in  number,  were,  on  the  5th  Decem- 
ber, 1835,  night-poaching,  (some  of  them  being  armed), 
in  a  wood  called  Norton  Hill  Wood,  the  property  of 
Charles  Edward  Hanford,  Esq.  In  another  count  the 
offence  was  charged  to  ha?e  been  committed  on  certain 
land  in  the  occupation  of  Richard  Rimmell. 

It  appeared  from  the  evidence  of  an  accomplice  named 
William  Smith,  that  all  the  defendants  went  to  a  preserve 
called  Norton  Hill  Wood  for  the  purpose  of  killing  phea- 
sants ;  and  that  all  of  them,  excepting  himself  and  the  de- 
fendant Meadows,  went  into  the  wood,  they  remaining 
outside;  and  on  the  approach  of  Mr.  Hanford's  game- 
keepers the  witness  and  the  defendant  Meadows  went 
into  the  wood  and  informed  the  other  defendants  of  it, 
when  they  all  ran  away  together.  The  land  outside  the 
wood  was  in  the  occupation  of  Richard  Rimmell. 

Carringion,  for  the  defendants. — I  submit  that  the  de- 
fendant Meadows  must  be  acquitted.  He  never  was  in 
the  wood  for  the  purpose  of  destroying  game  there.  He 
only  entered  the  wood  when  the  poaching  was  over,  and 


OXFORD  CIRCUrr,  6  WILL.  IV. 

when  they  all  ran  away.   The  words  of  the  statute  9  Geo. 
4|  c.  69,  are,  *^  shall  enter  or  be  on  any  land." 

F.  V.  Lee^  for  the  prosecution. — There  is  a  count  which 
charges  the  offence  to  have  been  committed  on  the  land 
outsiide  of  the  wood,  and  all  the  prisoners  were  together 
there. 

Carringion. — That  is  so;  but  none  of  the  party  ever 
intended  to  kill  any  game  on  that  land. 

AldersoNi  B.  (in  summing  up). — The  entering  on  the 
land  by  one  is  to  be  considered  as  the  entering  of  all  if  the 
others  are  at  the  place  and  assisting.  Exactly  in  the  same 
way,  that  would  fix  them  in  a  case  of  burglary — there,  all 
are  guilty^  as  well  those  who  actually  enter  the  house  as 
those  who  are  close  at  hand  on  the  outside  of  it,  waiting 
to  watch  or  to  carry  off  the  property.  It  is  enough  if  all 
these  persons  were  at  the  place,  each  of  them  acting  his 
part,  and  conducing  to  one  common  intent^  although  some 
only  of  the  party  were  bodily  in  the  wood.  That  bemg 
80,  you  will  consider  whether  the  accomplice  and  the  de- 
fendant Meadows  were  not  watching  outside  the  wood, 
which  they  both  afterwards  entered,  and  where  they  joined 
the  rest  of  the  party  for  die  purpose  of  giving  an  alarm  to 
the  other  defendants  on  the  approach  of  the  game-keepers; 
and  if  you  think  that  was  so,  you  will  find  the  defendant 
Meadows  guilty  as  well  as  the  others  who  were  originally  in 
the  wood;  but  if  you  think  that  he  remained  out  of  the 
wood  for  any  innocent  purpose,  and  not  for  the  purpose  of 
aiding  those  who  were  in  it,  then  you  will  acquit  him. 

The  jury  found  all  the  defendants  guilty. 

F.  V.  Lee  and  WMtmore,  for  the  prosecution. 
Godton  and  Carrington,  for  the  defendants. 
lAitornitir^Oldakers,  and  Wilton]. 
See  the  case  of  Rex  v.  Lockeit,  post,  p.  300. 
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March  9th. 

On  an  issue  to 
try  whether  a 
farm  modus  of 
2L  I9t.  Sd.  was 
payable  for  a 
certain  farm, 
a  former  occu- 
pier of  the  fiuin 
cannot  be  aslied 
what  he  has 
heard  his  de- 
ceased father 
say  respecting 
this  modus,  al- 
though his  &• 
ther  had  also 
occupied  the 
farm,  because 
this  would  be 
evidence  of  re« 
pntation  of  a 
fiurt. 


Wells  i^.  The  Principal,  Fellows,  and  Scholars  of  Jsaus 
College,  Oxford. 

Issue  directed  by  Mr.  Baron  Alderson  (sitting  in 
equity),  to  try  whether  from  time  whereof  &c.,  a  farm 
modus  of  3/.  4s.  ScL  was  payable  in  lieu  of  the  tithes  of 
certain  lands  in  the  parish  of  Tredington.  There  was 
also  a  second  issue,  whether  a  like  farm  modus  of 
21.  19s.  8d.  was  payable  for  a  farm  called  NolUins,  situate 
in  the  same  parish. 

On  the  part  of  the  plaintiff  a  witness  named  Gibbs  was 
called.  He  stated  that  he  had  occupied  the  farm  called 
Nollans,  and  that  he  had  always  paid  the  sum  of  21.  I9s.  8d. 
yearly,  as  a  modus;  and  that  his  father  had  occupied  that 
farm  to  his  knowledge  for  16  years,  and  continued  to  do 
so  to  the  time  of  his  death,  which  took  place  in  the  year 
1792. 

Talfourd,  Seijt.-^Have  you  ever  heard  your  father  say 
any  thing  respecting  this  modus  ? 

Alderson,  B. — You  cannot  give  evidence  of  reputation 
of  a  fact,  though  you  may  of  a  custom.  This  is  a  mere 
fact  of  a  payment.     What  his  father  sud  is  not  evidence. 

The  evidence  was  rejected. 

The  jury  consulted  together  for  several  hours,  and,  not 
being  likely  to  agree,  were  discharged  without  giving  any 
▼erdict. 

Talfourd,  Serjt.,  Godson,  and  W.  J.  Alexander,  for 
the  plaintiflf. 

Maule,  and  Ludlow,  Serjt.,  for  the  defendants. 

rAttomtes— C/arfc,  and  hanmMler\ 

The  associate  delivered  the  dorsed  thereon  the  words  ''The 
postea  to  the  plaintiflT,  having  in-     jury  discharged/'  The  defendants 
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ftfterwmrds  obtained  a  Bummons,  hU  Lordship  and  of  the  short-         ig^^ 

filling  on  the  pluntiff  to  shew  hand  writers  should  be  referred  to.       «-         '-■ 

CMise  why  the  special  facts  should  It  is  now  sub  judice  on  the  equity 

not  be  indorsed  on  the  record,  in  side  of  the  Court  of  Exchequer, 

panuanceofoneofthe  usual  terms  whether  the  pluntiff  has  a  right 

conUined  in  the  order  directing  to  Uke  the  record  down  again  for 

the  issue.    Mr.  Baron  AUknon  trial,  or  whether  the  Judge  in 

made  an  order  that  the  postea  equity  should  adjudicate  on  the 

iboald  remain  unaltered,  the  plun-  cause,  indthout  any  other  trial  at 

tiff  consenting  that  at  any  future  law. 

hearing  of  the  cause  the  notes  of 


March  12/A. 
Church  wardenf 


STAFFORD  ASSIZES. 

BEFORE  MR.  BARON  ALDBRSON. 

Addison  and  Other^s  v.  Round. 

XROYER  by  the  churchwardens  and  overseers  of  the 

poor  of  the  parish  of  Wednesbury  against  the  defendant,  JJjJ/^^J^^JJ  , 

who,  from  the  year  1826  to  the  year  1882,  was  surveyor  of  property  in  the 

,      ,  .   .  -    ,  .  ,      •  1  account  books 

the  highways  of  that  parish,  to  recover  the  assessments,  ofaUtesur- 
rate-books,  and  account-books  appertaining  to  the  high-  h^i,°yVaf  to 
ways  of  that  parish  during  the  time  the  defendant  was  in  •(»»€  them  to 

^  maintain  trover 

office.  Pleas— ;/{rW,  not  guilty ;  second^  that  the  plaintiffs  for  them,  and 
were  not  possessed  of  the  books,  &c.,  as  of  their  own  ande/uie  itiL 
property;  ihirMy,  the  Statute  of  Limitations.  1.^8'^A  ut^' 

funreyor  of 

It  was   opened  by  Ludlow^  Serjt.^  for   the  plaintiffs,  hifaMount^" 
that  the  defendant  was  appointed  surveyor  of  the  high-  ^]|[dJ^o7hJl^' 
ways  in  the  year  1826,  and  continued  in  office  till  the  year  at  the  vestry, 

,«  ,     ,         .        1  ^c  ^         ^         ^r^         M^,    V     Mid,  "I  have 

1832;  and  that  by  the  statute  13  Geo.  3,  c.  78,  s.  48(a)^  not  got  them,  i 
he  was  bound  to  deliver  the  account-books  to  one  of  the  ^hJ^  ^o  my 
churchwardens  or  overseers  of  the  poor  of  the  parish;  u[**'^*'u '"/"** 

in  his  pretence, 
said,  "  I  have  ihem,  and  I  will  keep  them."  J.  was  one  of  the  OTerseert  of  the  poor  of  the  ps" 
rich : — Htld^  in  an  action  of  trover  against  A«,  that  this  was  no  evidence  of  a  conversion  by  A.,  as 
the  overseer  \%  a  person  to  whom  the  hooka  are  to  be  delivered  under  the  stat  13  Geo.  3,  c.  78^ 
s.  48,  and  the  Judge  will  not  leave  it  to  the  Jury  to  say  whether  this  delivery  over  was  colourable 
««ly. 

(a)  Set  forth  in  CUtty's  Bum's  Just.  tit.  "  Highways/  p.  66. 
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1835.  the  statute  58  Geo.  3,  c.  69,  s.  6(a),  further  directing  that 
the  accounts  of  the  surveyor  should  be  deposited  in  such 
place  as  the  vestry  should  appoint 

Aldcrson,  B. — The  defendant  probably  bought  the 
books  themselves;  and  there  is  a  statutable  mode  for  the 
recovery  of  them,  which,  if  properly  enforced,  would  have 
put  them  into  the  possession  of  the  churchwardens  and 
overseers;  and,  when^they  have  them,  the  Vestry  Act  ap- 
plies and  points  out  the  mode  of  depositing  them. 

Ludlow,  Serjt. — Does  your  Lordship  think  that  the 
plaintiffs  cannot  maintain  trover? 

Alderson,  B. — Supposing  that  the  Highway  Act  had 
given  no  power  of  compelling  the  books  to  be  delivered 
up,  the  case  would  stand  thus: — the  defendant  purchases 
a  book  for  himself  with  his  own  money,  and  makes  entries 
in  it;  that  does  not  make  it  the  property  of  the  parish. 
My  present  impression  is,  that  you  have  opened  a  nonsuit 
on  the  second  plea;  but  I  must  try  the  first  issue  for  the 
question  of  costs,  as  the  first  plea  admits  the  property. 

To  prove  a  conversion,  Mr.  Danks  was  called:  he 
said,  ''I  was  at  a  vestry-meeting  in  January,  1833.  The 
defendant  was  there,  and  the  books  were  demanded.  The 
defendant  said  that  he  had  not  got  them;  but  had  de- 
livered them  to  his  brother  Joseph,  who  immediately  said, 
*^  I  have  them,  and  I  will  keep  them."  Mr.  Joseph 
Round  was  then  one  of  the  overseers.  Other  evidence 
was  given  with  a  view  of  proving  a  conversion,  but  it  did 
not  carry  the  case  further. 

Alderson,  B. — This  is  no  conversion,  as  the  evidence 
stands.  The  surveyor  delivers  the  books  to  one  of  tlie 
overseers. 

{a)  Set  forth  in  Bum*8  Just.  tit.  <<  Poor,"  Sect.  iii.  Di?.  5. 


OXFORD  CIRCUIT,  6  WILL.  IV. 

LudhWf  Serjt. — On  these  pleas,  the  defendant  cannot 
avail  himself  of  this  delivery;  he  should  have  pleaded  it. 

Aldbrson,  B. — Can  you  make  the  delivery  of  these 
books  to  Joseph  Round  a  conversion?  I  should  say  not; 
because  a  literal  compliance  with  the  act  of  Parliament 
certainly  cannot  be  a  conversion. 

LudhWf  Serjt. — May  not  a  conversion  depend  on  the 
finding  of  the  jury  as  to  the  complexion  of  particular  facts? 
The  delivery  may  only  have  been  colourable,  as  Mr. 
Joseph  Round  has  not  delivered  them  over. 

Ai«DERsoN>  B. — ^That  would  be  the  fault  of  Joseph. 
There  are  two  points  in  this  case — the  one  as  to  the  con- 
versioQj  the  other  as  to  the  property.  I  am  against  you 
upon  both.  But  as  the  conversion  is  a  question  of  costs, 
I  will  give  you  leave  to  move  to  enter  a  verdict  for  the 
plaintifis  on  that  issue. 

Nonsuit. 

Ludlow,  Serjt.,  and  Whateley^  for  the  plaintiffs. 

Talfaurd,  Serjt.,  and  fVhilmore,  for  the  defendants. 

lAtXorme^^Woodward,  and  Wood]. 


In  the  ensuing  term,  Ludlow,  Serjt.,  applied  to  the 
Court  of  King's  Bench  to  set  aside  the  nonsuit;  but  the 
Court  refused  a  jrule  on  both  points,  being  of  opinion 
that  the  plaintiffs  had  not  such  a  property  in  the  books, 
&c.,  as  would  entitle  them  to  maintain  trover ;  and  also 
that  there  was  no  proof  of  any  conversion. 


g88 


CASES  ON  THE 


1836. 


March  Uth. 

lo  an  action  for 
the  price  of  a 
fire-engine  sold 
bj  the  plaintiff 
to  the  defen- 
dant, the  de- 
fendant pleaded 
the  Sutute  of 
Fraudf,  and 
the  plaintiff  re- 
plied, that  the 
defendant  had 
accepted  the 
goods.     It  ap- 
peared that  the 
defendant,  after 
the  sale  of  the 
fire-engine  to 
htm  by  the 
plaintiff,  had 
Uken  a  person 
to  look  at  it, 
and  had  men- 
tioned who  were 
likely  to  want 
to  boy  it,  and 
that  to  another 
person  the  de- 
fendant said,  "  I 
know  that  I  am 
going  to  do  it," 
and  that  to  a 
third  he  sidd— 
"  I  have  a  con- 
cern in  the  en- 
gine:"—fl«M, 
that  it  was  for 
the  jury  to  con- 
sider on  this 
evidence, 
whether  the  de- 
fendant had 
treated  the  fire- 
engine  as  his, 
and  dealt  with 
it  as  such,  for 
that,  if  so,  the 
plain! iff  was  en* 
dtled  to  a 
irerdict. 


Baines  v.  Jevons. 

IJEBTi  for  goods  sold  and  delivered,  with  a  count  uporf 
an  account  stated.  Pleas— first,  to  the  whole  declaration 
nunguam  indebitatus.  Second,  as  to  the  goods  sold  and 
delivered,  that  the  goods  were  sold  at  one  time,  and  that 
the  price  exceeded  10/.,  and  that  the  defendant  did  not 
accept  the  goods,  or  any  partj  or  give  any  thing  in  earnest 
or  part  payment,  nor  was  there  any  note  in  writing.  Re- 
plication, that  the  defendant  accepted  the  goods  (a). 

It  appeared  that  the  defendant  had  bought  of  the  plain* 
tiff  a  fire-engine,  at  the  price  of  S5/. ;  and  to  prove  the 
acceptance  of  it  by  the  defendant,  a  witness  was  called, 
who  stated,  that  the  defendant  took  him  into  a  yard  wher« 
the  fire-engine  stood,  to  show  it  to  him ;  and  that,  on  his 
asking  the  defendant  what  he  meant  to  do  with  it,  as  no  om 
would  want  it,  the  defendant  replied,  that  the  parish  of 
Dudley  would  want  an  engine,  as  well  as  two  other  persons^ 
whom  he  named.    It  was  also  proved,  that,  on  another 


(a)  As  tbe  forms  of  the  pleas 
and  replicatioD  may  be  useful  in 
practice,  we  have  subjoined  them. 

PleoM — First,  Nunguam  mdebi' 
tutus  to  the  whole  declaration. 
Second,  and  as  to  tbe  said  decla- 
ration, so  hr  as  tbe  same  relates 
to  tbe  price  and  value  of  goodt 
sold  and  delivered  by  the  plaintiff 
to  tbe  defendant,  be  tbe  defendant 
says,  that  tbe  said  goods  were  sold 
to  tlie  defendant  at  one  time,  and 
that  tbe  price  thereof  upon  that 
sale  exceeded  tbe  sum  of  10/.,  and 
amounted,  to  wit,  to  25/.,  and  that 
the  defendant  did  not  at  any  time 
accept  any  part  of  the  sud  goods 
so  sold,  or  actually  recdve  tbe 
same,  or  give  any  thing  in  earnest 
to  bind  tbe  bargun,  or  in  part 


payment;  and  that  there  was  noi 
at  any  time  any  memorandum  or 
note  in  writing  of  tbe  sud  bargain 
so  made  and  signed  by  tbe  defen- 
dant or  his  agent,  thereimto  law- 
fully  authorized.  And  this  the 
defendant  is  ready  to  verify,  &c. 
(Signed)  George  Price, 
Replication  to  the  second  Pica, — 
As  to  the  plea  of  the  defendant  by 
Lim  secondly  above  pleaded,  the 
plaintiff  says,  that  the  defendant 
did  accept,  and  actually  received, 
tbe  said  goods  in  the  said  dedara- 
tion  mentioned,  of  and  from  the 
plaintiff  of  his  said  salis  and  deli- 
very to  him  made,  as  in  tbe  said 
declaration  is  mentioned,  and  this 
the  pluntiff  prays  may  be  inquired 
of  by  the  country,  frc. 
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person  asking  the  defendant  what  he  meant  to  do  with  it, 
he  replied,  **  I  know  what  I  am  going  to  do  with  it ;"  and 
it  further  appeared^  that  on  Mr.  Neal  asking  if  the  plain- 
tiff would  sell  the  engine,  the  defendant  said,  *'  Never 
mind  that,  I  have  a  concern  in  t)iat  engine.** 

Alderson,  B.,  (in  summing  up). — ^The  question  here 
is,  whether  the  defendant  has  accepted  this  fire-engine  I 
We  find  that  the  defendant  takes  a  person  to  look'  at  it, 
snd  says  who  is  likely  to  want  it*  You  will  say  whether 
that  is  not  a  dealing  with  it  as  his  own ;  and  when  another 
witness  asks  him  what  he  is  going  to  do  with  it,  the  de* 
fendant  does  not  say  that  it  is  not  his ;  but  he  replies,  "  I 
know  what  I  am  going  to  do  with  it/*  And  in  his  obser- 
▼ations  to  Mr.  Neal,  he  speaks  as  if  it  were  his  own.  You 
win  consider  whether  this  convinces  you  that  the  defen- 
dant treated  this  fire-engine  as  his  own,  and  dealt  with  it 
as  such ;  for,  if  so,  the  plaintiff  is  entitled  to  a  verdict. 

Verdict  for  the  plaintiff. 

Talfaurdf  Serjt.,  and  Lumley,  for  the  plaintiff! 

R,  V.  Richards,  for  the  defendant. 

[Aftomies— PAt^t>t,  and  Foiter.'] 


289 


1836. 


Shilcock  f>.  Passman,  Gent.  One,  &c.  March  12M. 

Assumpsit.— The  declaration  stated,  that  the  plain-  ifwnoteTery 

mistake  or  nui- 

tiff*  was  a  prisoner  in  execution  for  debt^  in  the  county  ■pprehetition  of 

an  attorney  that 
will  make  him 
fiaUe  to  aa  action  Ibr  negligence.  The  question  in  such  an  action  is,  whether  the  attorney  has  used 
icaaonable  skill  and  reasonable  care. 

In  ao  action  against  an  attorney  for  negligencei  the  declaration  stated,  that  the  pldntiff  was  a 
prisoner  in  execution  for  a  debt  not  exceeding  20L,  and  had  been  so  for  twelve  calendar  months, 
and  was  desirous  of  obtaining  his  discharge,  of  all  which  the  defendant  had  notice;  and  that  the 
defaidaiit»  in  consideration  that  the  plaindfT  would  employ  him  to  obtain  his  diteharge,  under- 
took t9  use  due  diligence;  yet  the  defendant,  not  fegardipg  &c.,  did  not  take  proper  measures 
to  obtain  the  plaintiff's  discharge.  To  this  declaration  the  defendant  pleaded  Jlrtt,  turn  cu- 
tmmiptU:  and,  teeondly,  that  he  did  take  proper  measures,  and  did  use  due  diligence: — Held^ 
that  «B  the  second  issue  it  lay  on  the  plaintiff  to  prove  negligence  In  the  defendant — and  A«U, 
also,  that  by  these  pleadings  the  prefatory  allegations  of  the  declaration  were  admitted  by  the 
deirndant. 
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1836. '  g^^^  ^f  Stafford,  upon  a  certain  judgment  of  the  Court  of 
King's  Bencbt  for  a  debt  not  exceeding  20/.,  ei^clusi?e  of 
costs,  at  the  suit  of  William  Stevenson;  and  that  he  had 
lain  in  prison  upon  that  judgment  for  twelve  successive 
calendar  months,  to  wit,  from  the  30th  of  December, 
1833,  to  the  SOth  of  December,  1834;  and  that  the  plain- 
tiff was  desirous  of  obtaining  his  discharge  under  the 
statute  48  Geo.  3 :  of  all  which  the  defendant,  being  an 
attorney,  had  notice ;  and  that,  in  consideration  that  the 
plaintiff  would  employ  the  defendant  as  his  attorney  to 
obtain  his  discharge,  the  defendant  undertook  to  use 
due  diligence  to  obtain  the  plaintiff's  discharge ;  yet  the 
defendant,  not  regarding  &c.,  did  not  nor  would  take 
proper  means  to  obtain  the  plaintiff's  discharge.  Pleas 
-^Jirsti  Non-assumpsit;  second^  that  the  defendant  did 
take  proper  measures  to  obtain  the  plaintiff's  discharge 
from  custody,  and  did  use  due  care  and  diligence;  (con-* 
eluding  to  the  country). 

It  was  opened  by  Ludlow^  Serjt.,  for  the  plaintiff,  that 
the  defendant  was  instructed  on  the  31st  of  December,  1834, 
to  apply  for  the  plaintiff's  discharge ;  and  that,  if  he  had 
given  ten  days'  notice  of  the  intended  application,  he 
might  have  obtained  the  discharge  on  the  11th  of  January, 
1835.  However,  instead  of  doing  that,  the  defendant  had 
omitted  to  do  any  thing  in  the  matter  till  the  vacation 
after  Hilary  Term,  1835,  when  he  applied  to  Mr.  Justice 
Coleridge,  at  chambers,  who  held  that  all  applications  of 
this  sort  must  be  made  in  open  Court,  and  in  term  time. 
The  learned  Serjeant  relied  on  the  express  words  of  the 
Stat.  48  Geo.  3,  c.  123,  s.  1  (a),  and  on  the  circumstance 

(a)  By  which  it  is  enacted,  <'  That  o  f  20/.,  exclusive  of  the  costs  reco- 

from  aucl  after  the  passing  of  this  veredby  such  judgment,  and  who 

Act,  all  persons  in  execution  upon  shall  have  lain  in  prison  thereupon 

any  judgment,  in  whatsoever  court  for  the  space  of  twelve  successive 

the  same  may  have  been  obtained,  calendar  months  next  before  their 

and  whether  such  court  be  or  be  application  to  be  discharged,  as 

not  a  court  of  record  for  any  debt  hereinafter  mentioned,  shall  and 

or  damages  not  exceeding  the  sum  may  upon  his,  her,  or  their  appH- 
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of  the  defendant  having  omitted  to  take  any  step  during 
Che  whole  of  Hilary  Term. 

Aldsrson,  B. — By  the  form  of  the  pleadings  the  pre- 
fatory allegations  are  admitted,  and  the  only  questions 
are  on  the  reteiner  and  the  negligence. 

To  prove  the  retainer  and  the  negligence,  an  admission 
Was  put  in,  admitting  a  copy  .of  the  certificate  of  Mr. 
Brutton,  the  governor  of  Stafford  gaol,  verifying  the  cause 
of  the  defendant's  imprisonment ;  a  copy  of  an  affidavit 
made  by  the  defendant's  clerk  before  the  defendant,  on 
the  Slat  of  December,  1834,  verifying  Mr.  Brutton's 
signature ;  and  a  copy  of  the  defendant's  bill  of  costs, 
wbieh  contained,  among  others,  the  following  items  :— 

**  John  Shilcock 
"  1884.  To  C.  B.  Passman. 

**  Attending  you  in  prison,  on  your  sending  for 
me  to  consult  upon  superseding  you  out  of  gaol,  s.  d. 
when  you  instructed  me  to  apply  for  same      -        -  6    8 
"  Paid  for  copy  warrant  of  commitment      -        -  2    6 
**  Drawing  and  engrossing  affidavit  of  seeing  certi- 
ficate signed  by  govetnor  thereon,  to  ground  appli- 
cation to  supersede        -.        *        -        .       -60 
'*  Attending  being  sworn,  and  paid  oath      -        -4    4 
"  Shilcock  ^Hilary  vacation,  1884 (a).    Summons 
ixis.         >  to  shew  cause  why  defendant  should 
Stevenson.-^  not  be  discharged  out  of  custody 
of  the  sheriff  of  Staffordshire,  having  been  in  exe- 
cution above  twelve  monthsi  and  debt  under  20/., 
copy  and  service    --        -        -        -        -        -5    4 

cataon  for  that  purpose  in  term      charged  out  of  custody  as  to  such 
time,  made  to  some  one  of  his  Ma-      execution  by  the  rule  or  order  of 
jetty's  superior  Courts  of  Record  at      such  Court. '  * 
Westminster,  to  the  satisfaction  of  (a)  This  was  evidently  a  mis- 

such  Court,    be    forthwith   dis-      take  for  1835. 

V  2 
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1836.  "  Attending  same  before  Mr.  Justice  Coleridge^ 

who,  on  the  authority  of  48  Geo.  3,  c.  1S3,  refused 
to  make  an  order,  as  he  was  of  opinion,  that,  notwith- 
standing the  rule  of  2  Will.  4,  s.  90  (a),  the  defen- 
dant must  apply  to  the  Court         -        -        -        -  6    8 

It  was  proved  by  Mr.  Brutton  that  the  plaintiff  was 
discharged  on  the  19th  of  March,  by  the  consent  of 
his  detaining  creditor, 

Tctlfimrd,  Serjt,  addressed  the  jury  for  the  defendant ) 
and  contended,  that,  although  there  had  been  a  mistake, 
there  was  no  proof  that  it  arose  from  negligence. 

Alderson,  B.  (in  summing  up). — If  a  party  has  been- 
in  custody  in  execution  for  twelve  calendar  months  for  a 
debt  under  30/.,  he  is  entitled  to  his  discharge ;  and  if  the 
year  expires  in  vacation,  he  may  be  discharged  on  the 
first  day  of  the  next  term,  if  ten  days*  notice  has  been 
given  of  the  application  for  his  discharge,  and  his  dis- 
charge is  then  ordered  at  once.  However,  a  Judge  at  cham- 
bers does  not  order  discharges  of  this  kind,  and  there  is 
no  doubt  about  the  practice.  With  respect  to  the  de- 
fendant having  been  retained  by  the  plaintiff,  if  the  bill 
produced  is  the  defendant's  bill,  that  retainer  is  proved. 
That  brings  us  to  the  second  issue ;  and  that  issue  is  to 
be  proved  by  the  plaintiff.  The  defendant  says  that  he 
did  use  due  diligence ;  yet,  that  is  a  negative  on  the  plain- 
tiff's allegation  of  negligence ;  because,  in  effect,  it  denies 
negligence.  It  is  quite  clear,  that  Mr.  Passman  has  made 
a  mistake ;  but  it  is  not  every  mistake  or  misapprehension 
of  an  attorney  that  will  make  him  liable  to  an  action  for 

(a)  Bywhich  it  is  ordered,  that  in  the  first  iDStance  on  an  affidavit 

"a  rule  or  order  for  the  discharge  of  notice,  given  ten  days  before 

of  a  debtor  who  has  been  detain-  the  intended  application,  wluch 

ed  in  execution  a  year  for  a  debt  notice  may  be  given  before  the 

under  20/.,  may  be  made  absolute  year  expires." 
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negUgence ;  and  the  question  for  us  to  consider  is,  whether 
the  defendant  has  used  reasonable  skill  and  reasonable 
care.  The  certificate  and  affidavit  to  ground  the  appli- 
oation  were  in  the  defendant's  possession  on  the  31st  of 
December,  1834,  and  the  application  to .  my  Brother 
Coleridge  was  in  Hilary  Vacation,  1835.  The  bill  is 
Hilary  Vacation,  1834,  but  it  must  mean  1835.  In  the 
bill  a  rule  of  Court  is  mentioned,  and  a  person  reading 
that  rule  only  might  suppose  that  a  Judge  at  chambers 
might  order  the  discharge ;  but  that  says  nothing  respect- 
ing a  diacharge  being  in  vacation,  and  the  act  of  Parlia- 
ment is  express  as  to  its  being  in  term  time ;  and  you  are, 
under  the  whole  of  the  circumstances,  to  say  whether,  in 
this  case,  the  defendant  has  shown  a  want  of  reasonable 
care  or  reasonable  skill.  It  has  been  well  and  properly 
put  by  my  Brother  Ludlow,  on  the  part  of  the  plaintifi^ 
that  if  Hilary  Term,  which  lasted  from  the  11th  of 
January  to  the  3l8t  of  that  month,  had  not  been  lost, 
none  of  this  difficulty  would  have  arisen.  By  the  greatest 
possible  expedition  the  order  for  the  plaintifi^'s  discharge 
might  have  been  obtained  on  the  11th  of  January,  and 
we  find  that  he  was  not  discharged  till  the  19th  of  March. 
Still,  in  estimating  the  damages,  in  case  you  should  find 
for  the  plaintiff,  you  should  consider  that  it  is  highly 
probable  that,  even  with  diligence,  the  plaintiff  could  not 
have  actually  got  out  of  custody  till  some  few  days  after 
the  11th  of  January,  and  also,  that  his  discharge  on  the 
19th  of  March,  being  by  consent,  the  plaintiff  gains  the 
advantage  of  his  goods  not  being  now  liable,  which  they 
would  have  been  if  he  had  been  discharged  by  the  Court, 
under  the  atat.  48  Geo.  3,  c  123. 

Verdict  for  the  plaintiff— Damages,  10/. 
Ludlow,  Serjt.,  and  Carrington,  for  the  plaintiff. 

TiUfourd,  Serjt.,  and  F.  V.  Lee,  for  the  defendant. 
[Attomies — Wkalky,  and  Fassman,'\ 
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March  14M.  Whai^lby  V.  W1LI4IAMSON,  Esq.  and  Others. 

In  trespass  for  X  RESPASS  tov  breaking  and  entering  the  plaintiflTa 

tbepiaintiff^  hou8e»  and  ''  searchingi  rummaging,  and  ransacking  the 

house,  which  game/'  and  breaking  slates,  removing  boards,  &c.     Plea, 

ed  house ;  the  by  two  of  the  defendants — Not  guilty ;  and  by  all  the 

fied  under  a '  '  Other  defendants,  as  to  all  but  breaking  and  entering  the 

aSnrt  plaintiff  fa^^^^j  ^^^  Searching  the  same,  and  removing  the  boards— 

and  averred  that  Kot  guilty;  and  as  to  the  rcsidue,  that  T.  Cooke  and 

they  peaceably     — ,--  >        n  .  •  .^.» 

entered  the  E.  Jones  sued  out  a  writ  of  captas  ad  sattsfaaenamn 
a^hdeft^  against  the  pkintiff,  directed  to  the  sheriff  of  Stafford- 
wall.   It  ap-      gjjjpg .  HI, J  tijjs  piga  then  stated  the  delivery  of  the  writ 

peared  that  this  '  ^  ^ 

hole  in  the  outer  to  the  defendant  Williamson  as  sheriff,  and  that  he  granted 
bouse  opened  his  Warrant  to  the  other  defendants ;  and  that  by  virtue  of 
i^mVr^cioset,    *®  Warrant,  and  before  the  return  of  the  writ,  those  defen- 

which  had  a       dants,  as  such  sheriff  officers,  "  peaceably  and  quietly  en- 
room  over  it  •  *         ^ 
and  a  room  un-  tcrcd  into  the  Said  dwelling-house,  in  which  &c,  through 

h'ai*ente!lS    «  holc  in  the  Wall  of  and  leading  to  the  said  dwelling- 

tbu  place  the      housc,  by  gently  removing  and  pushing  aside  certain  boards 

down  some         that  wcrc  then  and  there  reared  up  and  against  the  wall, 

a  staircueVin-  and  before  the  hole  aforesaid,  the  said  boards  not  being 

o^ed  bto  this  '"  *"*y  manner  fixed  or  fastened  to  the  said  dwelling-house 

place,  was         or  premises,"  the  defendants  having  reasonable  ground  to 

boarded  up. 

It  was  proved  suspect  and  believe  that  the  plaintiff  was  in  the  house,  in 
tiit^'^s^hllrin  order  to  arrest  him  on  the  said  warrant, 
the  outer  wall         Replication— Admitting  the  writ  and  the  warrant,  and 

was  not  intend-  ^  1 

ed  to  have         that  the  defendant  WilUamson  was  sheriff^  and  tie  infurid 

either  a  door  or         ^     ^r.  •  j 

window  put  into  as  to  the  rcsidue. 

it,  but  was  to 
remain  open,  so 

that  the  place  It  was  Opened  by  Ludlowy  Serjt,  for  the  plaintiff,  that 
shouirbe  used    the  real  question  in  the  cause  was,  whether  a  staircase 

as  a  conserva- 
tory:— Held, 

that  if  this  hole  in  the  wall  had  been  intended  to  have  had  a  door  or  window  put  into  it,  it  must 
be  considered  that  the  outer  fence  of  the  house  was  left  open,  and  that  the  defendants  were  jus- 
ti6ed  in  entering;  but  that  if  this  hole  was  always  intended  to  be  left  open,  the  staircase  window 
roust  be  considered  as  the  outer  fence  of  the  house,  and  that  the  defendants  were  therefore  not 
justified  in  forcing  it. 


Whallet 

V. 
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window  ^hich  had  been  broken  through  by  the  sheriff's 

officers  to  enter  the  plaintiff's  house  was  the  outer  fence 

of  the  dwelling-house,  or  whether  an  aperture  in  the  back 

wall  of  the  house,  at  the  height  of  the  first  floor,  which    Williamson. 

was  never  intended  to  have  either  a  door  or  window  put 

into  it,  but  against  which,  at  the  time  in  question^  some 

planka  were  reared  to  dry,  was  to  be  considered  as  the 

external  fence  of  the  house. 

It  appeared  that  the  breaking  into  the  plaintiff's  house 
by  all  the  defendants,  except  Mr.  Williamson,  took  place 
on  the  18th  of  March,  1834,  and  that  in  the  back  wall  of 
the  plaintiff's  house,  at  the  height  of  the  first  floor,  was 
an  opening  about  twelve  feet  high  and  two  feet  wide, 
which  opened  into  a  place  which,  if  this  aperture  were 
doeed,  would  be  a  closet  about  six  feet  in  depth  and  three 
feet  in  width,  there  being  a  room  over  it  and  a  room  under 
it.  At  the  end  of  this  place,  exactly  opposite  to  the  aper^ 
ture  in  the  wall  of  the  house,  was  a  French  window  on  the 
stair-case  of  the  house,  which  opened  like  a  door,  and  at 
one  aide  of  this  place  or  closet,  six  feet  by  three,  was  a 
water-closet  window,  which  opened.  It  w'as  proved  by  the 
carpenter  and  builder  who  were  employed  at  the  building 
of  the  house,  that  it  was  intended  that  the  aperture  in 
question  should  be  always  open ;  and  that  if  it  had  not 
been  so  intended,  pieces  of  wood  would  have  been  built 
into  the  wall  on  each  side,  to  which  a  door-case  or  window- 
frame  could  be  fixed,  which  was  not  so  here;  and  they 
further  proved  that  the  place,  six  feet  by  ^ three,  was  to 
have  a  leaded  floor  for  plants  to  stand  upon,  as  a  sort  of 
omservatory.  It  Was  proved  th&t  the  defendants  broke 
in  at  the  staircase  window,  which  had  boards  nailed  across 
it,  and  no  glass,  as  the  house  was  then  unfinished.  It  was 
also  proved  by  a  builder  who  was  called  for  the  defence, 
that  if  the  aperture  had  been  intended  to  have  a  door  or 
window  in  it,  pieces  of  wood  would  have  been  built  into 
its  sides. 


WaALLET 
0. 
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1836.  Alderson,  B.  (in  summing  up). — The  great  point  in 

dispute  in  this  case  is,  whether,  when  the  defendants  had 
got  through  this  hole  in  the  wall,  they  had  entered  the 
WiLLiAMsoM.  dwelling-house.  My  opinion  is,  that  a  dwelling-house 
must  be  considered  to  begin  at  its  outer  fence.  If  this 
hole  was  intended  to  have  had  a  door  or  a  window  put  into 
it,  then  I  think  that  must  be  considered  as  the  commence- 
ment  of  the  dwelling-house,  and  that  the  fence  was  open ; 
but  if  this  hole  in  the  wall  was  always  intended  to  be  left 
open,  as  a  hole  open  to  the  external  air,  then  the  stair- 
case window  through  which  the  defendants  broke  must  be 
considered  as  the  outer  fence  of  the  house.  It  is  proved 
that  the  water-closet  window  opened  on  to  this  place;  and 
it  would  be  likely  to  have  a  water-closet  window  communi- 
eating  with  such  an  open  place,  as  the  plaintiff  alleges  this 
to  have  been*  The  carpenter  also  says  that  it  was  to  be 
floored  with  lead :  that  also  looks  like  a  place  that  was  in- 
i;ended  to  be  left  open  to  the  air  on  one  of  its  sides,  and 
not  to  have  that  side  closed  by  either  a  door  or  window; 
and  the  builders  who  are  called  on  both  sides  state  that  if 
it  had  been  mtended  for  a  door  or  a  window,  pieces  of 
wood  would  have  been  built  into  the  brick-work  at  the 
sides,  for  a  door-case  or  a  window-frame  to  be  affixed  to 
them,  which  is  not  so  here.  Under  all  these  circumstances, 
you  will  consider  whether  the  staircase  window  was  the 
external  fence  of  the  house;  for  if  it  was,  and  it  had 
boards  nailed  across,  as  the  witnesses  have  described,  the 
breaking  in  by  the  defendants  cannot  be  justified,  and  the 
plaintiff  is  entitled  to  a  verdict. 

Verdict  for  the  plaintiff— Damages  1^. 
Ludlow^  Serjt.,  and  Cartington,  for  the  plaintiff. 

Talfourd,  Serjt.,  and  R.  V,  Richards^  for  the  defen^ 

dunts. 

[Attomies — Whalley^  and  Passman  ] 


OXFORD  CIRCUIT,  6  WILL.  IV.  297 

1836. 

Rex  ».  Mbakin.  ,^   ;,  " 

March  14/A. 

X  HE  prisoner  was  indicted  for  stabbing  Benjamin  Fin-  in  « .case  of 

ney,  with  intent  to  murder  him.     There  were  also  the  thepruomr 

usual  counts  laying  the  intent  to  do  grievous  bodily  harm,  j£[d|!rtJ^poo 

&c.  t>>«  Ikcttfaat 

the  priioner 

It  appeared  that  Benjamin  Finney  was  a  constable,  and  wu  drank  doeg 
that  the  prisoner  went  into  the  house  of  Samuel  Finney,  ^^Itnieofthe 
where  he  was  very  abusive,  and  Samuel  Finney  desired  ^'  '"^S* 
Benjamin  Finney  to  turn  him  out,  which  he  did ;  and  while  tempenteiy 
he  was  taking  him  off  the  premises,  the  prisoner  stabbed  ment,  not  in  iu 
him  with  a  fork.  It  was  proved  that  the  prisoner  said  he  ^Smon*ara*'^ 
should  not  have  done  it  if  he  had  not  been  drunk,  and  it  time  when  be 

was  dranic,  the 

appeared  that  he  was  *'  something  the  worse  for  liquor."    fact  of  hia  being 

drank  might  in- 
duce the  jury 

Aldebson,  B.  (in  summing  up). — It  is  my  duty  to  tell  to  leai  itrongiy 

-  .  «.••  •  ««  «  «       infef  a  "ffa^Moiia 

you  that  the  prisoner  s  being  intoxicated  does  not  alter  the  intent  in  him 
nature  of  the  offence.  If  a  man  chooses  to  get  drunk,  it  ^  ^  ^"^ 
is  his  own  voluntary  act :  it  is  very  different  from  a  mad- 
ness which  is  not  caused  by  any  act  of  the  person.  That 
Toluntary  species  of  madness  which  it  is  in  a  party's  power 
to  abstain  from,  he  must  answer  for.  However,  with  re- 
gard to  the  intention,  drunkenness  may  perhaps  be  adverted 
to  according  to  the  nature  of  the  instrument  used.  If  a 
man  uses  a  stick,  you  would  not  infer  a  malicious  intent  so 
strongly  against  him,  if  drunk,  when  he  made  an  intem- 
perate use  of  it,  as  you  would  if  he  had  used  a  different 
kind  of  weapon ;  but  where  a  dangerous  instrument  is  used, 
which,  if  used,  must  produce  grievous  bodily  harm,  drun- 
kenness can  have  no  effect  on  the  consideration  of  the 
malicious  intent  of  the  party. 

Verdict — ^Guilty. 
Greaves^  for  the  prosecution. 

[Attorney— 'BagiAow.] 

See  the  case  of  Rex  v.  Carroll,      case  of  Rex  v.  Grindley,  1  Russ. 
ante.  p.  145,  which  overrales  the      C.  &  M.  8. 
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1836. 


March  15M. 


Ititnotiuailto 
croa*exainiiie 
witnetacstooha- 
lacter,  except 
the  connael 
croM-examining 
have  aome  di»- 
tinct  charge  to 
which  to  croM- 
«xaiiiiDe  them. 


Rex  0.  HoDGKiBS  and  Another. 

JbtoBBERY. — The  prisoners  were  indicted  for  robbing 
Joseph  Tissot  of  money  and  a  tobacco-box. 

The  case  on  the  part  of  the  prosecution  was  fully  proved 
by  the  prosecutor,  and  the  box  was  found  on  one  of  the 
prisoners. 

For  the  prisoner  Hodgkiss,  several  witnesses  to  cha- 
racter were  called. 


Kempion,  for  the  prosecution,  cross-examined  two  of 
them. 

Alderson,  B. — It  is  not  usual  to  cross-examine  wit- 
nesses to  character,  except  you  have  some  definite  charge 
to  which  to  cross-examine  them. 

The  jury  found  both  prisoners  guilty. 

Kempsani  for  the  prosecution. 

Carringion,  for  the  prisoners. 

[Attoniies — Turner,  and  Pattman,'} 


Rex  0.  John  Williams. 

March  ISth. 

In  an  indict-       -^  ^^  prisoner  was  indicted  for  an  unnatural  offence, 
ment  the  prose-  committed  upon  a  boy,  aged  fourteen,  who  wiis  described 

cutor  (a  boy)  ^  ^'    o 

was  described  at  in  the  indictment  as  "  Edward  Dobson.^ 

«  Edward  Dob- 
son."  He  gaTe 
his  name  to 
the  constable  as 

**  Peach,"  and 

his  master  and 

most  other  persons  so  called  him,  and  he  was  generally  known  by  the  name  of  '*  PeacK"     He 

stated  that  his  right  name  was  Dobson,  and  that  his  mother,  who  had  married  two  husbands. 

Peach  and  Dobson,  had  always  told  him  that  he  was  the  son  of  the  latter,  and  had  always 

called  him  Edward  Dobson  :—ifeM)  that  he  was  rightly  described. 


The  boy,  in  the  course  of  his  evidence,  stated  that  he 
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bad  made  a  complaint  to  a  constable,  and  wben  the  con-  1836. 
stable  asked  him  who  be  was,  he  said  ''  Pecuih.^*  On  fur- 
ther examination,  he  stated  that  his  right  name  was  Dob* 
son,  but  that  most  persons  who  knew  him  called  him 
Peach*,  and  that  his  master,  for  whom  be  worked,  had  al- 
ways so  called  him.  He  further  stated,  that  his  mother 
had  married  two  husbands,  the  first  of  whom  was  named 
Peach,  and  the  second  Dobson ;  and  that  be  was  told  by 
his  mother  that  he  was  the  son  of  the  latter,  and  that  she 
always  used  to  call  him  Edward  Dobson.  She  was  dead, 
but  Dobson  was  alive.  The  boy  did  not  live  with  him, 
and  had  only  seen  him  once*  He  fiirther  stated,  that  most 
people  in  the  town  called  him  Peach,  though  one  person, 
whom  he  mentioned,  and  some  others,  called  him  Dobson ; 
and  that  the  reason  why  he  said  his  name  was  Peach  was, 
because  he  was  better  known  by  that  name  than  by  the 
odier. 

Alien,  for  the  prisoner,  objected  that  there  was  a  va- 
fiance  and  misdescription  of  the  name.  That  his  name 
appeared  to  be  Peach,  and  not  Dobson;  that  he  had 
gained  the  former  name  by  reputation,  and  ought  to  have 
been  described  by  it ;  and  that,  at  all  events,  he  ought  to 
have  been  described  with  an  alias, 

Meryweatber  Turner,  for  the  prosecution,  cited  Rex  v. 
Norton  (a),  in  support  of  the  indictment. 

Williams,  J.,  thought  the  description  sufficiently  cer- 
tain, but  said  he  would  consult  Mr.  Baron  Alderson  on  the 
point;  and  having  done  so,  his  Lordship  stated  that  the 
learned  Baron  agreed  with  him  in  opinion,  that  the  evi- 

(a)  R.  &  R.  C.  C.  610.    Id  that  years),  and  which  he  (Ud  not  as- 

cue  it  was  held,  that  the  prose-  sume  for  the  purpose  of  conceal- 

cutor  might  be  described  by  a  ment  or  fraud,  although  it  was  not 

name  he  had  been  known  by  for  his  true  name, 
a  considerable    time  (e.g.  five 
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dence,  that  the  boy*8  mother  had  always  called  him  Edward 
Dobson  must  be  taken  to  be  concluaiye  as  to  his  name ; 
«nd  that,  therefore,  he  was  rightly  described  in  the  indict* 


Verdict — ^Not  guilty  on  the  merits. 
Meryweaiher  Turner^  for  the  prosecution. 
AUeUt  for  the  prisoner. 

[Attomies — Postman,  and  Barber.'] 


March  16th. 

On  an  indict- 
ment for  night- 
poaching  by 
four,  one  being 
armed,  tewMe, 
that  if  two  enter 
the  land  laid  in 
the  indictment, 
and  the  other 
two  remain  out- 
lide  the  pre- 
•erre,  but  are  of 
the  lame  party^ 
and  are  there 
Ibr  the  same  pmy 
poae,  all  ooght 
to  be  found 
guilty. 


Rex  p.  Lockett. 

Night  poaching.— The  defendant  was  indicted 
for  night  poaching^  with  three  other  persons,  on  land  of 
the  Duke  of  Sutherland,  one  of  them  being  armed. 

On  the  evidence,  it  was  contended,  that  one  or  two  of 
the  poachers  were  not  actually  in  the  Duke  of  Sutherland's 
preserve,  but  that  they  were  waiting  at  the  outside  to 
watch. 

Greaves^  for  the  defendant,  submitted  that  the  jury 
must  acquit,  unless  three  of  the  persons  were  in  the  wood. 

*  Alderson,  B. — If  two  persons  were  in  the  wood,  and 
the  other  two  outside  were  of  the  same  party,  and  there 
for  the  same  purpose,  it  would  be  an  offence  within  the 
act 

Greavei  submitted  that  to  support  the  indictment  three 
persons  must  be  together  in  the  same  place  for  the  pur- 
pose of  destroying  game  there,  and  that  that  must  be  the 
identical  place  laid  in  the  indictment.  He  cited  the  case 
of  Rex  V.  Dowsell  {a). 


(«)  Ante,  Vol.  6,  p.  398. 
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AldersoNi  B.— With  all  the  respect  I  Feel  for  my  Bro-  1836.' 
ther  Paitesan,  I  own  I  am  of  a  different  opinion.  It  is, 
however,  not  clear  to  me  that  the  case  of  Rex  v.  Dowsell 
was  decided  on  that  ground.  I  concur  in  that  acquittal. 
This,  however,  is  like  the  case  of  a  burglary,  where,  if  a 
man  stand  on  the  outside  of  the  house,  so  near  as  to  ren- 
der assistance  to  those  who  are  breaking  open  the  house, 
he  is  equally  guilty  with  them. 

Greaves. — I  submit  that  the  distinction  between  that 
case  and  the  present  is,  that  that  case  is  at  common  law, 
and  this  on  the  express  terms  of  a  particular  statute,  which 
requires  that  persons,  "  to  the  number  of  three  or  more 
together,**  shall  enter  or  be  in  the  place  laid  in  the  indict- 
ment; and  the  object  of  the  statute  was  to  protect  game- 
keepers from  being  over-powered  by  parties  of  three  or 
more  together. 

Aldbrson,  B. — Suppose  that  some  of  the  party  were 
to  go  down  one  side  of  the  hedge  and  some  down  the 
other,  beating  the  same  fence,  that  would  be  no  offence 
within  the  statute,  according  to  this  decision;  and  the 
same  consequence  would  follow  if  two  went  into  the  wood 
and  a  number  of  others  surrounded  the  outside.  Surely 
Ais  statute  meant  to  include  such  cases,  I  have  a  strong 
opinion  on  the  point ;  but,  out  of  respect  for  my  Brother 
PattesofCe  opinion,  if  the  question  arises,  I  will  reserve  the 
point. 

Verdict — Guilty ;  the  jury  finding  that  all 
had  entered  the  wood. 

Gordon  and  Kynnersley^  for  the  prosecution. 

Greavee,  for  the  defendant. 

[Attomies — Fenton,  and  Mayer,^ 
See' the  case  of  Rex  y/Posiey,  ante,  p.  282. 


CASES  ON  THE 

SHROPSHIRE  ASSIZES. 
(Crown  Side.) 

BEFORE   MR.   BARON   ALDERSON. 


Maftk  x^th.  Rex  v.  Pountney  and  Another. 

A.  being  in  the  HoUSE-BREAKING.— The  prisoners  were  indicted 
tonsubie,  on  a    ^^  breaking  into  the  house  of  John  Garbett  and  stealing 

chaigeof felony,   money. 
Was  taken  by  the  ^ 

oonstabie  to  an  On  the  part  of  the  prosecution,  the   constable  who 

inn-keeper,  in  took  the  prisoner  Pouutney  into  custody  was  called  to 

the  conrtaw^^^^  prove  a  confession  made  by  the  prisoner  to  the  landlord  of 

held  out  an  in-  |iie  inn,  to  which  he  was  taken  immediately  after  bis  appre- 

ducement  to  A*  "^  ri^ 

to  confess;  and  hension.  It  appeared  that  the  constable  was  present  and 
i^ofScco"'  ^^^  the  prisoner  in  his  custody  when  the  confession  was 
stable,  made  a  procured  by  inducements  held  out  by  the  inn-keeper,  and 
inn-keeper,        that  the  constablc  who  was  present  did  not  caution  the 

which,  at  the  , 

trial,  the  consta-  prisoner  m  any  way. 

blewas  called  to 

that  this  con-  '  F.  F.  Lee  for  the  prisoner. — I  submit  that  this  confes* 
K^niUeln  ^^  sion  is  uot  receivable  in  evidence.  I  am  aware  that,  as  a 
evidence.  general  rule,  a  confession  procured  after  inducements 

held  out  by  an  unauthorized  person  is  receivable;  yet, 
here,  as  the  prisoner  was  in  the  actual  presence  and  cus- 
tody of  the  constable  at  the  time  of  the  procuring  of  the 
confession,  the  constable  must  be  considered  as  giving  his 
authority  to  and  adopting  by  his  silence  the  inducements 
by  which  it  was  procured ;  and,  if  so,  it  is  certainly  not 
receivable  in  evidence.  A  free  and  voluntary  confession  is 
deserving  of  the  highest  credit,  because  it  is  presumed  to 
flow  from  a  sense  of  guilt ;  but  a  confession  procured  by 
such  means  as  those  used  in  the  present  case  is  of  so 
questionable  a  nature  as  to  be  very  unsafe  to  rely  upon. 

Alderson,  B. — This  is  a  point  well  worthy  of  consider- 
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ation^  t  have  a  very  strong  opinion  against  its  admissi- 
bility ;  but  as  there  are  opinions  which  I  am  bound  to 
respect  opposed  to  my  own>  I  think  I  had  better  receive 
the  evidence;  and,  if  it  should  become  necessary,  I  will 
reserve  the  point  for  the  consideration  of  the  Judges. 

The  evidence  was  received. 


1836. 


The  prisoners  were  acquitted  on  the  merits. 
F.  V.  Lee  for  the  prisoners. 


In  the  case  of  Rex^,  Row,  R. 
ft  R.  C.  C.  153;  Bes  t.  Gibbons,  1 
C.  &  p.  97;  and  Rex  v.  Tyler,  Id. 
129,  it  was  held,  that  if  persons 
having  nothing  to  do  with  the  ap- 
prehensioD,  prosecution,  or  exa- 
■inatios  of  a  prisoner,  advise  him 
to  confess,  this  is  no  ground  for  ex- 
duding  a  subsequent  confession 
made  to  another  person ;  but  in  the 
case  of  Rex  v.  Dunn,  4  C.  &  P.  543, 
Mr.  Jastice  Bosanquet  said^  ^Any 
penon  telling  a  prisoner  that  it 
woald  be  better  for  him  to  con- 


fess, will  always  exclude  any  con- 
fession made  to  thai  penon.  Whe- 
ther a  prisoner,  having  been  told  * 
by  one  person  that  it  will  be 
better  for  him  to  confess,  will  ex- 
clude a  confession  subsequently 
made  to  another  person,  is  very 
often  a  nice  question,  but  it  will 
always  exclude  a  statement  made 
to  the  same  person;"  and  his 
Lordship  acted  on  that  distinction 
in  the  case  of  Rex  v.  Dunn,  and 
also  in  the  case  of  Rex  v.  Slaugh- 
ter, 4  C,  &  F,  544,  n.  (b). 


Rex  r.  Pritchard. 


March  2Ut. 


X  HE  prisoner  was  indicted  for  bestiality. — He  was  deaf  A  penon,  deaf 
anddumb^and  did  not  plead  to  the  indictment :  where-  fo  be  uied'for^a 
upon  a  jury  was  immediately  impanneled  to  determine  2eJu/*^a3er- 
whether  the  prisoner  was  mute  of  malicci  or  by  the  visita-  ed  a  jury  to  be 

.  impanneled,  to 

tion  or  Qod.  try  whether  be 

was  route  by  the 
visitation  of 
God ;  the  jury  found  that  he  was  so.  The  Jury  were  then  sworn  to  try  whether  he  was  able  to 
plead,  which  they  found  in  the  afSrmative;  and  the  prisoner,  by  a  sign,  pleaded — Not  Guilty* 
The  Judge  then  ordered  the  jury  to  be  sworn  to  try  whether  the  prisoner  was  "  now  sane  or 
not;"  and  on  this  question,  his  Lordship  directed  the  jury  to  consider  whether  the  prisoner  had 
sofficient  intcUect  to  comprehend  the  course  of  the  proceedings,  so  as  to  make  a  proper  defence, 
ta  challenge  any  juror  he  might  wish  to  object  to,  and  to  comprehend  die  details  of  the  evidence; 
snd  that  if  they  thought  he  had  not,  they  should  find  him  not  of  sane  mind.  The  Jury  did  so; 
Ukd  the  Judge  ordered  the  prisoner  to  be  detained  under  the  stat  39  &  40  Geo.  3,  c.  94,  s.  2. 
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Evidence  was  offered  to  shew  that  he  was  deaf  and 
dumb;  and  the  jury  found  that  he  was  mute  by  the  visita-* 
tion  of  God* 

The  jury  were  sworn  to  inquire  whether  the  prisoner 
was  able  to  plead  to  th6  indictment. 

It  was  proved  that  the  prisoner  was  able  to  read  and 
write,  he  having  been  taught  in  the  Deaf  and  Dumb 
Asylum  in  Londom  The  indictment  was  given  to  him, 
which  he  read,  and  he  made  a  sign  that  he  was  not  guilty. 

The  jury  then  found  that  he  was  able  to  plead.  They 
were  then  sworn  to  determine,  whether  the  prisoner  were 
now  sane  or  not.  Evidence  was  given  with  a  view  of 
shewing,  that,  on  the  examination  before  the  magistrates, 
he  had  understood  the  charge,  and  answered  in  writing. 
It  was  however  sworn  by  several  witnesses  that  the  pri- 
soner was  nearly  an  idiot,  and  had  no  proper  understand- 
ing; and  that  though  he  might  be  able  to  be  made  to 
comprehend  some  matters,  yet  he  could  not  understand 
the  proceedings  on  the  trial. 

Alderson,  B.  (to  the  jury).— The  question  is,  whe- 
ther the  prisoner  has  sufficient  understanding  to  com-* 
prehend  the  nature  of  this  trial,  so  as  to  make  a  proper 
defence  to  the  charge.  A  similar  case,  that  of  Rex  v. 
Dyson^  occurred  before  Mr.  Justice  Jame9  Parke,  on  the 
Northern  Circuit,  and  he  adopted  the  course  which  I 
shall  now  follow.  There  are  three  points  to  be  inquired 
into  i^Ftrst,  whether  the  prisoner  is  mute  of  malice  or 
not;  secondly^  whether  he  can  plead  to  the  indictment  or 
not;  thirdly,  whether  he  is  of  sufficient  intellect  to  com- 
prehend the  course  of  proceedings  on  the  trial,  so  as  to 
make  a  proper  defence — to  know  that  he  might  challenge 
any  of  you  to  whom  he  may  object — and  to  comprehend 
the  details  of  the  evidence,  which  in  a  case  of  this  nature 
must  constitute  a  minute  investigation.  Upon  this  issue, 
therefore,  if  you  think  that  there  is  no  certain  mode  of  com- 
municating the  details  of  the  trial  to  the  prisoner,  so  that 
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he  can  clearly  iinderstand  tiiem,  and  be  able  properly  to  i^^^ 
make  his  defence  to  the  charge ;  you  ought  to  find  that 
he  is  not  of  sane  mind.  It  is  not  enough,  that  he  may 
have  a  general  capacity  of  communicating  on  ordinary 
matters.  The  case  I  have  mentioned  was  considered  by 
several  of  the  Judges,  and  they  approved  of  the  course 
adopted  by  Mr.  Justice  J.  Parke  (a). 

The  jury  returned  a  verdict,  that  the  prisoner  was  not 
capable  of  takipg  his  trial. 

His  Lordship  then  directed  the  prisoner  to  be  confined 
in  pri9on  during  his  Majesty's  pleasure. 

F.  V.  Lee^  for  the  prosecution. 

Watson^  for  the  defence. 

\AtioTmei^Loxdale  4*  Co,] 

(o)  We  hate  been  favoured  with  a  note  of  the  case  of  Rex  y.  Dtftoti, 
which  we  here  subjoin. — 

YORK  SPRING  ASSIZES,  ISSi.— Before  Mr.  Justice  J.  Parke. 


Rex  v.  Dtbon. 
1  HE  prisoner  was  indicted  for  the  wilfiil  murder  of  her  bastard  child 
by  catting  off  its  head ;  and  was  also  charged  with  the  same  offence 
opon  the  coroner's  inquisitioD. 

She  stood  mute.  A  jury  was  impanneled  to  try  whether  she  did  so 
of  mslice,  or  by  the  visitation  of  God;  and  evidence  having  been  given 
of  her  always  being  deaf  and  dumb,  tiie  jury  found  that  she  stood  mute 
by  the  visitation  of  God. 

The  learned  Judge  then  examined  a  witness  on  oath  who  was  ac^ 
<|Qainted  with  her,  who  swore  that  she  could  be  made  to  understand  some 
thing!  by  signs,  and  could  give  her  answers  by  signs. 

The  witness  was  then  sworn  as  follows : — 

"  You  swear  that  you  will  well  and  truly  interpret  and  make  known 
to  the  prisoner  at  the  bar  by  sueh  signs,  ways,  and  methods  as  shall  be  best 
VOL.  VII.  ■  X  N.  P. 
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1836  l^nown  to  you,  the  indictment  and  inquisition  wherewith  she   standi 

charged ;  and  also  all  such  matters  and  things  as  the  Court  shall  require 
to  he  made  known  to  her ;  and  also  well  and  truly  interpret  to  the  Court 
the  plea  of  the  said  prisoner  to  the  said  indictment  and  inquisition  re- 
spectively, and  aU  answers  of  the  said  prisoner  to  the  said  matters  and 
things  so  required  to  be  made  known  to  her,  according  to  the  best  of  your 
skin  and  understanding — So  help  you  God.'* 

The  witness  then  explained  to  her  by  signs  what  she  was  charged  with, 
and  she  made  signs,  which  obyiously  imported  a  denial,  and  which  he 
explained  to  be  so. 

This  was  done  twice— once  for  the  indictment,  and  once  for  the  inqui- 
sition. The  learned  Judge  then  directed  a  plea  of — ^Not  Guilty,  to  be 
recorded  to  each. 

The  witness  was  then  called  upon  to  explain  to  her,  that  she  was  to  be 
tried  by  a  jury,  and  that  she  might  object  to  such  as  she  pleased  ;  but  he 
and  another  witness  stated  that  it  was  impossible  to  make  her  understand 
a  matter  of  that  nature;  though,  upon  common  subjects  of  daily  occui^ 
rence,  which  she  had  been  in  the  habit  of  seeing^  she  was  sufficiently  in- 
telligent. 

One  of  the  witnesses  had  instructed  her  in  the  dumb  alphabet,  but  she 
was  not  so  fu  advanced  as  to  put  words  together,  and  the  witness  swore, 
that,  though  she  was  then  incapable  of  understanding  the  nature  of  the 
proceedings  against  her,  and  making  her  defence,  he  had  no  doubt  that 
with  time  and  pains  she  might  be  taught  to  do  so  by  the  means  used  by 
the  instructors  of  the  deaf  and  dumb. 

Mr.  Justice  J.  Parke  directed  the  jury  to  be  impanneled  and  sworn, 
to  try  whether  she  was  sane  or  not 

The  same  witnesses  were  then  sworn  and  examined,  and  proved  her 
incapacity,  at  that  time,  to  understand  the  mode  of  her  trial,  or  to  conduct 
her  defence. 

Mr.  Justice  J.  Parke,  in  charging  the  jury  so  impanneled,  referred  to 
Lord  Hale,  who,  in  his  Pleas  of  the  Crown  (a),  says,  **  If  a  man  in  his 
sound  memory  commits  a  capital  offence,  and  before  his  arraignment  he 
becomes  absolutely  mad,  he  ought  not  by  law  to  be  arraigned  during  such 
his  phrensy,  but  be  remitted  to  prison  until  that  incapacity  he  removed. 
The  reason  is,  because  he  cannot  advisedly  plead  to  the  indictment 
And  if  such  person  after  his  plea,  and  before  his  trial,  become  of  non-sane 

(fl)  Vol.  I,  p.  34. 


OXFORD  CIRCUIT,  6  WILL.  IV.  807 

y,  he  shall  not  be  tried ;  or  if  af^er  his  trial  he  become  of  non-sane  « a»g 

memory,  he  shall  not  receive  judgment ;  or  if  afler  judgment  he  become 
of  Don-sane  memoxy,  his  execution  shall  be  spared ;  for,  were  he  of  sound 
memory,  he  might  allege  somewhat  in  stay  of  judgment  or  execution. 
Bat  becaoBe  there  may  be  great  fraud  in  this  flaatter,  yet,  if  the  crime  be 
Dolorioas,  as  treason  or  murder,  the  Judge  before  sudi  respite  of 
trial  or  judgment,  may  do  well  to  impannel  a  jury  to  inquire  ex  ^cto 
toudiing  such  insanity,  and  whether  it  be  real  or  counterfeit"  His 
Lordship  told  the  jury,  that  if  they  were  satisfied  that  the  prisoner  had 
Dot  then,  from  the  defect  of  her  faculties,  intelligence  enough  to  under* 
itand  the  nature  of  the  proceedings  against  her,  they  ought  to  find  her 
Dotiane. 

They  did  so ;  and  his  Lordship  ordered  her  to  be  kept  in  strict  custody 
under  39  &  40  Geo.  3,  c.  94,  s.  2,  till  his  Majesty's  pleasure  should  be 
known. 


HEREFORD  ASSIZES. 
(Civil  Side.) 

BEFORE  MR.  BARON  ALDERSON. 


Smith  «?.  Da  vies,  March  24M. 

ASSUM1*SI1*.— The  declaration  stated  that  the  defen-  in  assumpsit, 
dant  agreed  to  build  certain  houses,  according  to  a  speci-  ItotedlhrtX 
fication.     Breach — that  he  did  not  build  according  to  the  *«^«n^*n^^  „^ 

®  agreed  to  build 

specification.     Pleas— ;/Ir«/,  that  the  defendant  did  build  houses  accord- 
accordiDg  to  the  specification ;  second^  the  leave  and  license  wfiM.*  B^ch 
of  the  plaintifi*  to  deviate  fifom  the  specification;  third,  Z^^l^^ 
that  the  defendant  deviated  from  the  specification  at  the  cording  to  the 

1    .         «   1         t  •     •««<  ipedficatlon. 

desire  of  the  plaintin.  Pie»— that  the 

defendant  did 
f¥T  »w        »   «     .       n        1       «   «*      «  huild  according 

ralfaurd,  Serjt,  for  the  defendant. — I  submit  that  the  to  the  specifica- 
tion:—^HeM, 

.      -  ,  ^^  that,  on  this  issae 

tin  plaintiff  must  begin  and  proye  that  the  defendant  had  not  built  according  to  the  spedfi' 
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defendant  is  entitled  to  begin ;  all  the  affirmative  issues 
are  on  hinu 

Alder50N,  B. — ^Tbe  first  issue  is  on  the  plaintiifi  for 
though  it  is  in  form  an  affirmative  on  the  defendant,  yet 
it  is  really  a  negative^  because  it  in  effect  denies  the 
plaintiff's  averment  that  the  defendant  has  not  built  ac- 
cording to  the  specification ;  a  fact  which,  unless  the  plain- 
tiff proves,  he  cannot  recover. 

The  plaintiff's  counsel  began. 

The  cause  was  referred. 
Ludlow,  Serjt.,  and  Busby,  for  the  plaintiff. 

Talfourd,  Serjt.,  and  R.  F»  Richards,  for  the  defendant* 
[Attomies-G.  Smith,  and  Bedford.] 

See  the  case  of  Shillcock  v.  Passman,  ante,  p.  289. 


March  24M. 


Verry  f?.  Watkins. 


v/ASE  for  the  seduction  of  the  plaintiff's  daughter,  and 

Plea — Not  guilty. 

On  the  part  of  the  plaintiff,  the  plaintiff's  daughter  was 
called ;  and  it  was  sought,  on  cross-examination,  to  ahew 
that  she  was  a  girl  of  loose  character. 

For  the  defence,  evidence  was  given  of  the  general  bad 
character  of  the  plaintifTs  daughter  in  respect  of  chastity 
and  moral  conduct. 


In  an  action 

for  seduction  of   getting  her  with  child,  &c. 

tbe  plaintiflTs        B  o  » 

daughter,  the 
defendant  majr 
examine  wit- 
nesses  to  prove 
partieuiar  acta 
of  sexual  inter- 
course between 
the  plaintiff's 
daughter  and 
those  witnesses, 
who  may  each 
be  asked  as  to 

the  fact,  and  the  time  and  place  of  its  occurrence;  but  if  the  jury  are  of  opinion  that  the  defendant 
Jiad  such  intercourse  with  the  pleindff*s  danghcer  as  caused  him  to  be  the  father  of  the  child,  tike 
plaintiff  is  entitled  to  the  verdict;  and  the  evidence  of  her  unchastity  with  others  is  only  to  be 
considered  in  mitigation  of  damagei. 
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C  PiilUps,  for  tbe  defendaDt, — I  doubt  whether  I  ought        ^^^ 
to  ask  as  to  particular  acts  of  unchastity.  ^    ^  ^ 

VfiftRY 
V. 

Ald£RS0N9  B.— I  am  clearly  of  opinion  you  may  ask      Watkiks. 
the  ques^on. 

Evidence  was  given  of  several  acts  of  sexual  intercourse 
with  the  plaintiflTs  daughter  by  two  different  witnesses  for 
tbe  defendant^  who  each  deposed  to  the  fact^  the  timCi 
and  place.  Another  witness  for  the  defendant  also  de- 
posed that  the  plaintiff's  daughter  had  indecently  exposed 
her  person  to  him. 

Talfourd^  Serjt.,  in  his  reply,  contended  that  the  wit- 
nesses for  the  defendant  were  not  worthy  of  belief. 

Alderson,  B.y  (in  summing  up.) — If  you  think  that  the 
defendant  had  such  intercourse  with  the  daughter  of  the 
plaintiff  as  caused  him  to  be  the  father  of  the  child  to 
which  she  gave  birth,  your  verdict  must  be  for  the  plain- 
tiff; and  the  case  then  comes  to  a  question  of  damages ; 
in  which  view,  and  in  which  view  alone,  you  will  consider 
what  reliance  you  ought  to  place  on  the  evidence  adduced 
on  the  part  of  the  defendant. 

Verdict  for  the  plaintiff— Damages  5/.  (a). 

Taffaurd,  Serjt.,  and  M^Mahan,  for  the  plaintiff. 

C.  Phillips  and  Greaves  for  the  defendant 
[Attornies— IToM/Aotiitf,  and  R  Priiehard.'} 

(a)  In  the  case  of  Bamjkld  ?.  had  a  child   by   another   roan. 

MasKy^  1  Camp.  4G0>  which  was  Upon  this,  the  plamtiflfs  counsel 

an  action  for  seduction  of  the  contended  that  they  had  a  right  to 

piaintiirs  daughter,  evidence  was  go  into  evidence  of  the  character 

given  on  the  part  of  the  defendant  of  the  girl  as  to  chastity;   but 

to  prove  that  the  girl,  previously  Lord  ElUnborough^  C.  J.,  held, 

to  her  acquaintance  with  him,  had  that  they  could  not  do  so,  as  no 


810 


CASES  ON  THE 


i8a&. 


evideace  of  general  bad  character 
had  been  offered,  and  that  they 
were  restricted  to  (Usproving  the 
specific  breach  of  chastity  alleged 
on  the  part  of  the  defendant.  As 
to  giving  evidence  of  the  general 
bad  character  for  chastity  of  the 
plaintiff's  daughter,  see  the  case 


of  Bate  y.  HUl,  ante.  Vol.  1,  p. 
100,  and  the  case  of  Dodd  ▼.  Nor- 
ris,  3  Camp.  519,  dted  in  the  note 
to  that  case.  See  also  the  case  of 
Rtx  y.  Martin,  ante,  Vol.  6,  p. 
662,  and  the  authorities  there 
cited. 


March  25th. 


A  defendant  in 
an  action  for 
goods  bar- 
gained and  sold 
at  a  specific 
price,  will  not 
be  allowed  to 
shew,  either  in 
bar  of  the  action 
or  in  mitigation 
of  damages,  that 
there  was  a  false 
vepresenution 
of  the  quality  of 
the  goods,  un- 
less it  be  spe- 
cially pleaded. 
Where  tim* 
ber  was  sold 
warranted 
*' sound,"  and 
an  issue  was 
taken  as  to  whe- 
ther it  was 
sound  or  not, 
evidence  was 
allowed  to  be 
given,  with  a 
view  of  shewing 
that  in  the  tim- 
ber trade  the 
word  •*  sound" 
had  a  technical 
and  conven- 
tional meaning. 


WooDHousE  V,  Swift. 

Assumpsit  for  timber  bargained  and  sold Pleas, 

first,  non-assumpsit.  Second,  that  the  timber  was  war- 
ranted sound,  whereas  it  turned  out  to  be  unsound^  and 
that  therefore  the  defendant  refused  it.  Third,  the  Statute 
of  Frauds.  Replication  to  the  second  plea,  that  the  tim- 
ber was  sound ;  and  to  the  third,  that  there  was  a  note  in 
writing. 

It  appeared  that  the  plaintiff  having  a  quantity  of  tim- 
ber for  sale,  employed  Mr.  Cooke,  an  auctioneer,  to  sell 
it.  Mr.  Cooke  caused  an  advertisement  to  be  inserted  in 
the  Hereford  Joumcd,  which  stated  that  he  (Mr.  Cooke), 
had  a  superior  lot  of  timber  to  sell.  This  advertisement 
was  addressed  '*  To  Ship-builders  and  others."  It  fur- 
ther appeared,  that  the  defendant  wrote  a  letter  to  Mr. 
Cooke,  stating  that  if  the  timber  should  not  be  sold,  he 
could  give  2s*  3d.  a  foot  for  it,  if  it  were  **  sound,  and  no 
small  tops.**  To  this  letter  Mr.  Cooke  sent  a  reply,  which 
stated  that  the  timber  was  unsold,  and  that  the  defendant 
might  have  it  at  the  price  named. 

Ludlow,  Serjt.,  for  the  defendant,  proposed  to  give  evi- 
dence to  shew  that  the  representation  of  the  quality  of  the 
timber  in  the  advertisement  was  false,  fraudulent,  and 
deceitful. 


Talfourd,  Serjt.,  for  the  plaintiff.— I  submit  that  that 
evidence  is  not  receivable  on  these  pleadings. 
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Aldebsok,  B. — I  think  that  the  objection  must  prevail. 
If  there  was  a  false  representation,  that  ought  to  have  been 
pleaded  specially. 

Ludhw,  Serjt. — I  submit  that  I  may  give  it  in  evidence 
in  mitigation  of  damages. 

Alderson,  B. — I  think  that  I  cannot  receive  the  evi- 
dence  as  evidence  in  mitigation  of  damages,  as  the  con- 
tract is  for  a  specific  price. 

For  the  defendant,  evidence  was  given  to  prove  that  the 
timber  was  not  wholly  sound,  and  that  a  small  part  of  one 
tree  was  rotten,  and  that  four  other  trees  were  "  shaky,'* 
which  one  of  the  witnesses  said  amounted  to  unsoundness. 

Talfourd,  Serjt,  for  the  plaintiff. — I  submit,  that,in  con- 
tracts of  this  kind,  the  word  ''  sound"  must  be  taken  in 
the  sense  understood  by  the  trade ;  and  I  propose  to  give 
evidence  to  shew,  that,  by  the  custom  of  the  trade,  the  term 
soundness  means  soundness  after  making  fair  and  reason- 
able allowance  for  unsound  parts. 

Alderson,  B. — I  shall  allow  the  evidence  to  be  given, 
subject  to  the  opinion  of  the  Court  of  King's  Bench.  The 
defendant  has  certainly  proved,  that,  in  the  ordinary  signi- 
fication of  the  term,  the  timber  was  not  sound ;  but  as 
this  is  a  mercantile  contract,  I  think  it  may  be  shewn  that 
there  is  a  technical  or  conventional  meaning  to  be  given 
to  the  word  sound,  so  as  to  warrant  the  construction  which 
the  plaintiff's  counsel  wish  to  put  upon  it. 

Evidence  was  given,  with  a  view  of  shewing  that  the 
word  sound  had  a  technical  meaning  in  the  timber  trade; 
but  the  case  failed  on  the  facts. 

Verdict  for  the  defendant. 
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Talfourd,  Serjt,  and  M'Mahon,  for  the  plaintiff 
Ludlow,  Serjt.,  and  Whateley,  for  the  defendant. 
{Miorme^^Woodhoiuey  and  PhUlpott$,'\ 


In  the  case  of  Smith  y.  Wilson, 
3  B.  &  Ad.  728,  the  lessee  of  a 
rabbit  warren  covenanted  to  leave 
ten  thousand  rabbits,  the  lessor 
paying  60/.  per  thousand : — Heid, 
that  in  an  action  by  the  lessee 
against  the  lessor,  for  refusing  to 
pay  for  them,  parol  evidence  was 
admissible  to  show  that  by  the 
custom  of  the  country,  where  the 
leiuie  was  made,  the  word  thou- 
sand, as  applied  to  rabbits,  denot- 
ed twelve  hundred.  In  that  case, 
Mr.  Justice  /.  Parke,  sud,  *;The 
rule  deducible  from  the  authori- 
ties on  this  subject,  is  correctly 
laid  down  in  3  Starkie  on  Evi- 
dence, 1033.    Where  terms  are 


used  which  are  known  and  under- 
stood by  a  particular  class  of  per- 
sons, in  a  certun  special  and  pe- 
culiar sense,  evidence  to  that  effect 
is  admissible  for  the  purpose  of 
applying  the  instrument  to  its  pro- 
per subject-matter.  The  Courts 
have  long  allpwed  mercantile  in- 
struments  to  be  expounded  ac- 
cording to  the  custom  of  mer- 
chants, who  have  a  style  and  lan- 
guage peculiar  to  themselves,  of 
which  usage  and  custom  are  the 
legitimate  interpreters.  Although 
that  principle  has  been  more  fre- 
quently applied  to  mercantile  in- 
struments than  to  othersi  it  is  4iot 
confined  to  them.'* 


GLOUCESTER  ASSIZES, 

(Croum  Side.) 

BEFORfi    MR.    JUSTICE  WILLIAMS. 


Rex  v.  Thomas  Hems. 


If  a  police  con-    X  HE   prisoper  W48    indicted    for    maliciously    cutting 
lent  format  a  utf  Jos^ph  Parry,  who  was  one  of  the  Cheltenham  police. 

hoar  of  the 
night  to  clear  a 
beer-house,  do 
so,  and  one  of 
the  persons,  on 
leaving  the 
house, and  being 

,  told  to  go  away,  refuse  to  do  so,  and  use  threatening  language,  the  police  constable  is  justified  in 
laying  hands  on  him  to  remove  him;  and  if  he  cut  the  police  constable  withf  knife,  with  intent  to 
do  grievous  bodily  harm,  this  is  a  capital  offence;  and  the  fact  of  the  police  constable  having  laid 
hands  on  the  party,  would  not  have  reduced  the  crime  to  manslaughter,  if  death  had  ensued. 


with  intent  to  murder  him^  The  indictment  contained 
the  usual  counts,  laying  an  intent  to  do  grievous  bodily 
harm,  &c.    It  appeared  that  at  about  twenty  minutes  to 
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twdre  o'clock  at  night,  on  the  10th  of  September,  the  pro-  ig^g. 
lecator  was  called  into  a  beer  house,  and  desired  to  clear 
tbe  house,  which  he  did,  of  a  nutriber  of  persons,  who 
were  there  assembled.  Having  done  so,  he  went  into  the 
street,  and  there  the  prisoner  and  many  others  were 
standing  near  the  door,  when  the  prisoner  refused  to  go 
home,  and  used  very  abusive  and  violent  language ;  the 
prosecutor  laid  his  hand  on  his  shoulder  gently,  and  told 
him  to  go  away,  on  which  the  prisoner  immediately  stab* 
bed  him  in  the  throat  with  a  knife.  The  defence  attempted 
was,  that  the  prosecutor  had  previously  struck  the  pri* 
soner. 

Williams,  J.,  (to  the  jury.) — If  a  policeman  is  called 
upon  to  send  guests  away  from  a  public-house,  who  may 
be  disorderly  or  unwilling  to  go,  if  he  does  send  them  away, 
he  is  doing  nothing  but  what  is  within  the  line  of  his  duty, 
and  what  is  perfectly  necessary  for  the  preservation  of 
order.    Twenty  minutes  to  twelve  o'clock  at  night  is  a 
time  at  which  it  is  convenient  and  right  that  a  public- 
bouse  should  be  cleared ;  consequently,if  a  policeman  had 
heard  any  noise  there,  he  would  have  acted  within  the 
line  of  his  duty  if  he  had  gone  in,  and  insisted  that  the 
boose  should  be  cleared ;  and  much  more  so,  if  he  was  re- 
quired by  the  landlady :  and  after  that  was  done,  if  a  knot 
of  people  remained  in  the  street,  and  the  crowd  increased  in 
consequence  of  their  attention  being  drawn  to  the  clearing 
of  the  hou^e,  and  if  any  thing  was  saying  or  doing  likely 
tojead  to  a  breach  of  the  peace,  the  policeman  was  not 
only  bound  to  interfere,  but  it  would  have  been  a  breach 
of  his  duty  if  he  had  not  done  so.    One  great  use  of 
these  police  constables  is  to  prevent  mischief  in  tbe  bud, 
and  to  interfere  as  early  as  possible  before  it  breaks  out ; 
and  if  in  so  doing  he  ordered  the  people  to  go  away,  and 
any  one  was  unwilling,  and  defied  the  policeman,  and  used 
threatening  language,  the  policeman  was  perfectly  justified 
in  insisting  upon  that  person  going  off;  and  if  he  had 
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1836.  warned  him  several  times,  and  he  would  not  go  away,  find 
used  threatening  language,  if  any  one  ventured  to  touch 
him,  the  policeman  was  entirely  justified  in  using  a  de- 
gree of  violence  to  push  him  from  the  place^  in  order  to 
get  bim  to  go  home ;  and  therefore  anything  that  he  did 
would  not  he  in  the  nature  of  an  assault,  but  would  be  an 
act  in  the  discharge  of  his  duty,  and  therefore  any  blow 
that  was  given  afterwards  by  a  cutting  instrument,  would 
be  precisely  the  same  as  if  it  had  been  given  without  any^^ 
thing  being  done  by  the  policeman. 

Verdict — Guilty. 

Seeker,  for  the  prosecution. 
Watson,  for  the  prisoner. 

[Attomies— Gr^^,  and  Clutterlmek,'} 


Rex  v.  James  Long. 

To  justify  the  AsSAULT. — The  Jirst  count  charged  the  prisoner  with 
apprehensioD  of  assaulting  Thomas  Webb,  in  the  execution  of  his  duty  as 

a  person  under  o  '  ^ 

the  Slat  secL  of  a  gamekeeper  to  the  Duke  of  Beaufort  (a).    The  second 
1  ft  2  Will.  4, '    count  was  for  a  common  assault  on  Thomas  Webb. 
haJ^'t^nT'         Thomas  Webb  said— I  am  gamekeeper  to  the  Duke  of 
quired  to  quit     Beaufort.     On  the  28th  of  February  last,  I  saw  the  de^ 

the  land)  ond 

to  tell  his  name;  fcndant  tracking  hares  in  the  snow  in  several  fields  in  the 
SbUy^oonti^ing  ^^nor,  for  which  I  am  keeper.  I  concealed  myself  in  a 
or  returning       joad  behind  a  gate ;  the  defendant  came  close  up  to  it;  I 

upon  the  land,"  e        »  r  » 

to  justify  an  ap-  got  up  and  Said,  *  What  sport  have  you  had  ?  '  He  said, 
must^be  upon  ^^^^^  odds  is  that  to  you.  I  said,  if  I  could  catch  hold  of 
Md^hc^^ur-  y°"»  ^  would  let  you  know.  He  turned  and  ran  away.  I 
pose  of  pursuing  directly  followed  after  him ;  when  I  got  within  ten  yards 

game  there. 

(a)  This  count,  as  the  aseault  and  does  not  authorize  any  greater 
was  not  committed  in  the  nighti  punishment  than  a  count  for  a 
was  not  framed  on  any  statute,      common  assault. 
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of  bim,  be  Began  pulling  the  stock  of  a  gun  out  of  one         1935. 

pocket,  and  the  barrel  out  of  another.    He  then  held  the 

gun  up  in  a  threatening  attitude ;  1  went  up  to  him,  and 

he  lowered  the  gun,  and  said,  I  will  go  with  you.    We 

went  back  together  to  the  road.    I  then  said,  I  should 

like  to  know  your  name.     On  that  he  went  across  the 

road,  and  tried  to  get  over  the  wall.     I  caught  hold  of 

him,  and  pulled  him  back,  and  said,  there  is  no  road  that 

way.     A  scuffle  ensued  ;  I  threw  him  down,  and  fell  on 

him.   He  got  up  again,  and  we  scuffled  again,  and  I  threw 

him  down  again.     Before  I  would  let  him  get  up  again, 

he  said,  I  will  go  along  with  you.     I  got  the  barrel  of  the 

gun  from  him.   We  went  about  a  yard  together.    He  then 

tripped  me  up,  and  laid  hold  of  the  barrel,  and  put  his 

foot  on  my  throat,  till  I  was  nearly  choked.    He  then  got 

the  barrel  away,  and  hit  me  on  the  head  with  it.    The 

land  on  the  other  side  the  walV  is  in  the  same  manor  as 

that  where  I  first  saw  him. 

Crreaves,  for  the  defendant.— The  first  count  b  not 
proved.  Ko  deputation  is  put  in  pursuant  to  the  13th 
section  of  the  1  &  3  Will.  4,  c.  32 ;  and  there  is  no  proof 
of  enrolment  pursuant  to  s.  13  of  the  same  act,  without 
which,  even  if  there  were  a  deputation,  it  would  be  void. 
Then,  on  the  second  count,  the  defendant  is  entitled  to  an 
acquittal.  The  keeper  had  no  authority  to  apprehend ; 
even  if  the  gun  had  been  actually  used,  there  would  still 
be  no  power  in  the  gamekeeper  to  apprehend  the  defen- 
dant. That  being  so,  the  prosecutor^s  laying  hold  of  the 
defendant  when  he  was  getting  over  the  wall,  was  an  as* 
sault  on  him,  and  justified  the  struggle  that  he  made  i 
and  as  he  was  only  allowed  to  get  up  on  promising  to  go 
along  with  the  keeper,  although  he  afterwards  tripped  up 
the  keeper,  and  struck  him,  he  was  justified  in  doing  so, 
for  be  had  a  right  to  use  as  much  force  as  was  necessary 
to  liberate  himself  from  the  illegal  restraint  which  was  put 
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upon  his  person.  Rex  v.  Thompson  (a)  is  a  similar  case, 
where*  a  person  stabbed  another  in  order  to  free  himself 
from  an  illegal  arrest ;  it  was  held»  that  he  was  only  guilty 
of  manslaughter.  The  defendant,  therefore,  in  this  case, 
is  entitled  to  be  acquitted. 

Talbot^  for  the  prosecution. — ^The  Slst  section  of  the 
Stat  1  &  2  Will.  4,  c.  13,  gave  authority  to  the  keeper  to 
apprehend  the  defendant ;  for  the  keeper  was  the  servant 
of  the  Duke  of  Beaufort,  and  the  defendant  refused  his 
name.  Besides,  as  the  land  over  the  wall  was  within  the 
same  manor,  he  had  a  right  to  apprehend  him  as  he  was 
returning  upon  it  again. 

Greaves. — ^The  31st  section,  which  authorizes  a  person 
to  require  the  trespasser  to  quit  the  land,  and  tell  his 
name,  only  gives  power  to  apprehend  ''after  being  so 
required  •'*  Here  he  was  not  required  to  quit  the  land. 
The  keeper,  therefore,  did  not  do  enough  to  give  himself 
that  power,  and  the  defendant  did  not  return  upon  the 
land  within  the  meaning  of  that  section.  The  return 
must  be  upon  the  same  land,  and  for  the  purpose  of  pur- 
suing game.  The  words  *'  continuing  or  returning  upon 
the  land,"  necessarily  mean  that  the  return  must  be  upon 
the  same  land  as  the  party  was  found  upon ;  ''continuing' 
cannot  be  otherwise  understood,  and  so;  therefore,  must 
"  returning."  The  return  must  also  be  for  the  same  pur- 
pose, otherwise  a  man  going  over  the  same  land  along  a 
road,  or  for  any  other  similar  purpose,  would  come  within 
the  section. 

Williams,  J. — I  think  all  the  objections  are  good  in 
point  of  law ;  but  still  it  seems  to  me  that  I  cannot  help 
leaving  the  case  to  the  jury,  in  order  that  they  may  say 

(a)  1  R.  &  M.  C.  C.  R.  80. 


OXFORD  CIRCUIT,  6  WILL.  IV. 

whether  the  defendant  used  more  violence  to  Webb  thaii 
was  necessary,  for  the  purpose  of  effecting  his  escape. 

Greaves  then  addressed  the  jury  on  that  point. 

Verdict— Not  Guilty. 
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Talbot,  for  the  prosecution. 
Greavess  for  the  prisoner. 

[Attorney —  Young.'} 


By  the  slat.  1  &  2  Will.  4,  c.  32, 
s.  31,  it  is  enacted,  <*  Thst  wliere 
my  person  shall  be  found  on  any 
land,  or  upon  any  of  his  Majesty's 
forests,  parks,  chases,  or  warrens, 
u  the  day-time,  in  search  or  par- 
suit  of  game,  or  woodcocks,  snipes, 
qouls,  landrails,  or  conies,  it  shall 
be  lawful  for  any  person  having 
tbe  right  of  killing  the  game  upon 
such  land,  by  virtue  of  any  reser- 
Tstion  or  otherwise  as  hereinbe- 
fore mentioned,  or  for  the  occu- 
pier of  the  land  (whether  there 
shall  or  shall  not  be  any  such  right 
by  resenration  or  otherwise),  or 
for  any  gamekeeper  or  servant  of 
other  of  them,  or  for  any  person 
authorized  by  either  of  them,  or 
for  the  warden,  ranger,  verderer, 
forester,  master-keeper,  under- 
keeper,  or  other  officer  of  such 
forest,  park,  chase,  or  warren,  to 
require  the  person  so  found  forth- 
wiUi  to  quit  the  land  whereon  he 
shall  be  so  found,  and  also  to  tell 
bis  Chrisdan  name,  surname,  and 
place  of  abode ;  and  in  case  such 
penon  shall,  after  being  so  re- 
quired, offend  by  refusing  to  tell 
bis  real  name  or' place  of  abode, 


or  by  giving  such  a  general  de- 
scription of  his  place  of  abode  as 
shall  be  illusory  for  the  purpose 
of  discovery,  or  by  wilfully  conti* 
nuing  or  retummg  upon  the  land, 
it  shall  be  lawful  for  the  party  so 
requiring  as  aforesaid,  and  also  for 
any  person  acting  by  his  order  and 
in  lus  aid,  to  apprehend  such  of- 
fender, and  to  convey  him  or  cause 
him  to  be  conveyed  as  soon  as 
conveniently  may  be  before  a  jus- 
tice of  the  peace ;  and  such  of- 
fender (whether  so  apprehended 
or  not),  upon  being  convicted  of 
any  such  offence  before  a  justice 
of  the  peace,  shall  forfeit  and  pay 
such  sum  of  money,  not  exceeding 
&fe  pounds,  as  to  the  convicting 
justice  shall  seem  meet,  together 
with  the  costs  of  the  conviction : 
Provided  always,  that  no  person  so 
apprehended  shall,  on  any  pre- 
tence whatsoever,  be  detained  for 
a  longer  period  than  twelve  hours, 
from  the  time  of  his  apprehension 
until  he  shall  be  brought  before 
some  justice  of  the  peace;  and 
that  if  he  cannot,  on  account  of 
the  absence  or  distance  of  the  re- 
sidence of  any  such  justice  of  the 
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1836.         p^ee,  or  owing  to  any  other  rea-  be  proceeded  against  for  his  of- 

sonable  cause,  be  brought  before  fence   by  summons  or  warrant, 

a  justice  of  the  peace  within  such  according  to  the  provisions  here- 

twelve  hours  as  aforesaid,  then  the  inafter  mentioned,  as  if  no  such 

person  so  apprehended  shall  be  apprehension  had  taken  place." 
dischai^ged,  but  may  nevertheless 


WELSH  CIRCUIT. 


BEFORE  MR.  JUSTICE  BOSANQUET,  AND    MR.    JUSTICE 
PATTESON. 

CARMARTHEN  ASSIZES. 

BEFORE  MR.  JUSTICE  PATTESON. 

Jfdy  21i/.  Rsx  ^«  James  Lloyd. 

On  an  indict*      A.SSAULT|  with  intent  to  commit  a  rape  on  Maria 
nu7t  vdth'in-''*  WilHams;  with  a  second  count  for  a  common  assault, 
tent  to  oommrt        xh^  assault  inquestion  having  been  proved  by  the  pro- 
that  the  prisoner  secutriz,  who  proved  that  the  prisoner  laid  hold  of  her — 

on  a  prior  occa- 
sion bad  taken 

liberties  with  the      James  Evans,  for  the  prosecution,  proposed  to  give  evi- 
notT^iviOiie  to  dcncc  of  liberties  having  been  taken  with  the  prosecutrix 
wner'fintcnt     ^V  ***®  pri^oner  oD  a  former  occasion,  in  order  to  shew  the 
In  order  to      prisoner's  intent  towards  her. 

convict  on  a         ^ 
charge  of  as- 
sault with  intent       E.  V.  Williams,  for  the  prisoner.— I  submit  that  this 
to  commit  a 

rape,  the  Jury  evidence  is  not  receivable.  This  is  not  like  the  case  of 
^d|  not  only"  malice ;  and  proof  that  a  party  having  had  a  lustful  inten- 
int«Ided"'°"*-  ''^"  towards  a  particular  individual  on  one  day,  is  not  re- 
tify  bis  passions  ccivable  as  evidence  of  his  intention  to  commit  a  rape  on 

on  the  person  of  11 

the  prosecutrix,  another  day* 

but  that  be  in- 

at  all  events,  and  Patteson,  J.— All  the  cascs  in  which  evidence  of  this 
^j^S^^^  kind  has  been  admitted,  have  been  cases  of  maUce.  I 
on  h«r  part.       cannot  find  any  case  in  which  evidence  of  former  conduct 
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has  been  admitted,  to  shew  a  laatful  intent     I  think  that 
I  ought  not  to  receive  the  evidence. 

The  evidence  was  rejected. 

PATTBSONy  J.y  (in  summing  up). — In  order  to  find  the 
prisoner  guilty  of  an  assault  with  intent  to  commit  a  rape, 
you  must  be  satisfied  that  the  prisoner,  when  he  laid  hold 
of  the  prosecutrix,  not  only  desired  to  gratify  his  passions 
upon  her  person,  but  that  he  intended  to  do  so  at  all 
events,  and  notwithstanding  any  resistance  on  her  part. 

Verdict — Not  Guilty  of  an  assault  with  intent 
to  commit  a  rape,  but  guilty  of  a  common 
assault. 

Jame$  Evans,  and  H.  G.  Jones,  for  the  prosecution. 
E.  V,  Williams,  for  the  prisoner. 

f  Attomies — JL  Rees,  and  JP.  L,  Brown.] 


Rex  v.  David  Davis. 
ShEEP-STEALING.— The  indictment  was  interlined  tf  an  indict- 

as  follows:—  menthavead 

interlineation/ 

of  the  price  of  one  pound,  and  one  and  ba*^  a  caret 

"  One  ewe  /^  sheep  of  the  value  of  one  pound.**  piace^ihere'the 

interlined  words 
are  to  come  in, 

E.  r.  Williams,  for  the  prisoner.— I  submit  that  the  Hj^e^^^ce''!" 
Court  caimot  take  judicial  notice  of  a  caret,  and  that  the  ^'^^  **J**  f  °^ 

,  read  tise  indict* 

inaiclment  must  be  read  in  the  order  of  the  lines,  which  »«»<  correctly. 
woidd  be — "  One  ewe  sheep  of  the  value  of"  &c.,  which 
I. submit  would  be  bad  for  imcertainty;  the^  same  as  if 
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an  indictment  for  horse-stealing  stated  the  animal  to  be 
"  one  mare  horse.'* 

PattesoNi  J. — I  think  it  will  do. 

Verdict— Guilty. 

E.  V.  WilliamSf  for  the  prisoner. 

The  prisoner  was  transported  for  life. 


Rex  9.  Rachael  Williams. 

X  HE  prisoner  was  indicted  for  the  murder  of  William 
Williamsy  her  husband. 

On  the  part  of  the  prosecution,  Priscilla  Williams,  a 
daughter  of  the  deceased  and  of  the  prisoner,  aged  eight 
years,  was  called  as  a  witness ;  and  on  her  examination  by 
the  learned  Judge,  it  appeared  that  before  the  death  of 
the  deceased,  which  took  place  about  sixteen  weeks  before 
the  effect  of  the  the  trial,  the  death  being  on  the  3rd  of  April,  and  the 
^nJen^\(  *"*^  ^^  *^®  ^^  of  JuIy,  the  witness  never  heard  of  God, 
the  child  should  or  of  a  future  state  of  rewards  and  punishments ;  and  that 

arise  from  re-  «  i  i  ^  t       « 

she  never  prayed,  nor  knew  the  nature  of  an  oath ;  but 
that  since  the  death  of  the  deceased  she  had  been  visited 
twice  by  a  reverend  clergyman,  who  had  given  her  some 
instruction  as  to  the  nature  and  obligation  of  an  oath. 


Before  a  child 
is  examined  as 
a  witness,  the 
Judge  must  l>e 
satisSed  that 
the  child  feels 
the  binding 
obligation  of 
an  oath  from  a 
general  course 
of  religious 


ligious  feelings 
of  a  permanent 
nature,  and  not 
from  instnletioQ 
recently  com- 
municated for 

a  ^au^^ere-  She  said  she  should  go  to  hell  if  she  told  a  lie,  and  that 

fore,  where  it 

appeared,  that, 

up  to  a  very . 

recent  period, 

a  girl  aged 

eight  years  was 

totally  ignorant 

of  religion, 

but  had  had 

some  religious  instruction  given  to  her  with  a  view  to  her  being  examined,  but  at  the  trial  shewed 

that  she  had  no  real  understanding  on  the  subject  of  religion  or  a  future  state,  the  Judge  would 

not  allow  her  to  be  examined. 


hell  was  under  the  kitchen  grate ;  but  she  had  still  no  intel- 
ligence as  to  religion  or  a  future  state. 

John  Ef)anSf  for  the  prisoner. — I  submit  that  this  wit* 
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ness  ought  not  to  be  examined  ;  for  if  it  were  sufficient  ^935^ 
that  a  witness  should  understand  the  nature  of  an  oath 
merely  from  information  recently  communicated^  a  clergy- 
man might  always  be  called  to  instruct  a  witness  as  to  the 
nature  of  an  oath  when  the  witness  came  into  the  box  to 
be  examined  on  the  trial. 

Chilian,  for  the  prosecution. — It  is  every  day's  prac- 
tice to  put  off  a  trial  in  order  that  a  witness  may  be  in* 
structed  as  to  the  nature  of  an  oath ;  and  this  was  held  in 
the  case  oi  Rex  y.  Wade  {a). 

PATTES0N9  J. — I  must  be  satisfied  that  this  child  feels 
the  binding  obligation  of  an  oath  from  the  general  course 
of  her  religious  education.  The  effect  of  the  oath  upon' 
the  conscience  of  the  child  should  arise  from  religious 
feelings  of  a  permanent  nature,  and  not  merely  from  in- 
structions, confined  to  the  nature  of  an  oath,  recently 
communicated  to  her  for  the  purposes  of  this  trial ;  and 
as  it  appears  that,  previous  to  the  happening  of  the  cir- 
cumstances to  which  this  witness  comes  to  speak,  she  had 
had  no  religious  education  whatever,  and  had  never  heard 
of  a  future  state,  and  now  has  no  real  understanding  on 
the  subject,  I  think  that  I  must  reject  her  testimony. 

The  child  was  not  examined. 

Verdict — Not  guilty. 

Chilton,  and  E.  V.  Williams,  for  the  prosecution.  ;        ; 

John  Evans,  for  the  prisoner. 

(a)  R.&M.C.C.56. 
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fa  an  ejectment 
bj  a  landlord 
against  his 
tanant  the  land- 
lord relied  on  a 
difldaimer. 
It  was  proved 
that  the  tenant 
disclaimed  in 
March,  1833; 
in  NoTember, 
1833,  the  land- 
lord put  in  a 
distress  for  rent: 
—Held,   a 
waiver  of  the 
disclaimer. 

Held,  also, 
that  the  stat  8 
Anne,  c.  14, 
s.  C,  which  en- 
ables a  landlord 
to  distrain  after 
the  determina- 
tion of  a  tenan- 
cy, does  not 
apply  to  cases 
where  the 
tenancy  is  put 
an  end  to  by 
the  tenant's 
wrongful  dis- 
claimer. 


Doe  oo  the  Demise  of  Dayid  r.  Williams. 

Ejectment  by  a  landlord  against  his  tenant— The 
day  of  the  demise  laid  in  the  declaration  was  the  3rd  day 
of  October,  1833. 

It  was  opened  on  the  part  of  the  lessor  of  the  plaintiff^ 
that  the  tenancy  would  be  shewn  to  be  at  an  end  as 
well  by  a  notice  to  quit  as  by  a  disclaimer  by  the  defen- 
dant. 

The  notice  to  quit  was  put  in  ;  and  it  appeared  that  it 
gave  the  defendant  notice  to  quit  on  the  ^th  of  Septem* 
her,  1833,  the  tenancy  commeneing  on  the  25ih  of 
March. 

Patteson,  J. — This  notice  is  good  for  nothing. 

To  prove  the  disclaimer,  a  witness  was  called,  who 
stated  that  he  was  sent  by  the  lessor  of  the  plaintiff  to 
demand  rent  of  the  defendant,  in  the  month  of  March, 
1833,  and  that  the  defendant  refused  to  pay  the  rent,  and 
said  that  he  was  as  much  entitled  to  the  premises  as  the 
lessor  of  the  plaintiff  himself.  This  witness  stated  in  his 
cross-examination  that,  subsequently  to  this  conversation, 
viz.  in  the  month  of  November,  1833,  the  lessor  of  the 
plaintiff  had  distrained  on  the  defendant  for  rent. 


John  Evans,  for  the  defendant. — I  submit  that  this  dis- 
tress completely  did  away  with  the  effect  of  any  prior 
disclaimer,  because  the  lessor  of  the  plaintiff,  by  distrain- 
ing for  rent,  has  subsequently  admitted  the  defendant  to 
be  his  tenant. 


E.  V.  Williams,  for  the  lessor  of  the  plaintiff. — Dis- 
training is  not  per  se  any  acknowledgment  of  a  tenancy  or 
waiver  of  a  disclaimer ;  for  the  distress  might  have  been 
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under  the  statute  8  Anne^  c.  14,  ss.  6  &  T(d),  after  the  ex-  X835. 
piratioR  of  the  tenancy;  and  I  submit  that,  in  order  that 
the  distress  should  have  operated  as  a  recognition  of  a 
subsequent  tenancy,  it  should  be  shewn  that  the  distress 
was  made  for  rent  which  became  due  subsequently  to  the 
disclaimer. 

^  Patteson,  J. — The  statute  of  Anne,  which  allows  a  dis- 
tress to  be  made  after  the  tenancy  has  expired,  applies 
only  to  cases  in  which  the  tenancy  has  been  determined 
by  lapse  of  time,  or  perhaps  by  notice  to  quit,  and  not  to 
cases  where  it  has  been  put  an  end  to  by  the  tenant*s  own 
wrongful  Ijdisclaimer.  The  mere  act  of  distraining  for 
rent  primft  £iicie  recognises  the  distrainee  as  being  tenant 
of  the  distrainor  at  the  time  of  the  distress  made.  As  it 
appears  that  the  notice  to  quit  is  informal,  and  that  the 
disclaimer  has  been  waived,  the  plaintiff  must  be  non- 
suited. 

Nonsuit* 

E,  V.  WiUiamSy  and  H,  G.  Jones^  for  the  lessor  of  the 
plaintiff. 

John  Evans,  for  the  defendant. 

(a)  The  Stat.  8  Axme,  c.   14,  ended  or  determined,  to  distrain 

s.  6,  after  reciting  that,  *  Whereas  for  such  arrears,  after  the  deter- 

tenants  pnr  auter  vie  and  lessees  mination  of  the    said  respective 

<w  yean  or  at  will,  frequently  leases^in  the  same  manner  as  they 

liold  orer  the  tenements  to  them  might  have  done,  if  such  lease  or 

demised,  after  the  determination  leases  had  not  .been  ended  or  de- 

ofsnch leases:  and  whereas  after  termined/* 
the  determination  of  such,  or  any         By  sect.  7  of  the  same  stat.  it 

other  leases, no  distress  can  by  law  is  provided,  ''That  such  distress 

be  made  for  any  arrears  of  rent  be  made  within  the  space  of  six 

tbat  grew  dne  on  such  respective  calendar  months  after  the  deter- 

leases  before  the  determination  minauon  of  such  lease,  and  during 

thereof,'  enacts,     ''That  it  shall  the  continuance  of  such  landlord's 

tad  may  be  lawfol  for  any  person  title  or  interest,  and  during  the 

or  persons  having  any  rent   in  possession  of  the   tenant    from 

vrear  or  due  upon  any  lease  for  whom  such  arrears  became  due." 
fife  or  lives,  or  for  years,  or  at  will, 

y2 
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Rex  9.  John  John. 
On  an  indict-      MiSDEMEANOR  Under  the  statute  7  &  8  Geo.  *, 

ment on  the  sUt  _..        ^^      rm        ^  n    «      •     i.  t» 

7  &  8  Geo.  4,  c.  2^g  8. 23»    1  He  jirsi  count  of  the  indictment  was  for  un- 

staling  writings  lawfully  Stealing  "three  certain  written  parchments,  the 

"**^°  A*°i'***  property  of  Priscilla  Phillips,  the  same  being  evidence 

must  be  satis-  of  the  title  of  the  said  Priscilla  Phillips  to  certain  real 

defendant  took  estate  Called  Howell's  Land,  situate,  &c.,  and  in  which 

tiiem  under  g^^;  j  ^ ^^j  estate  the  Said  Priscilla  Phillips  then  and  there 

such  circum-  ' 

sunces  as  would  had  and  still  hath  a  present  interest;  against  the  form  of 

haTc  amounted     ^^       ,    ^    .     n  o 
to  larceny,  if        the  Statute,     flfC. 

'^"^'J^^  ^'^*"  The  second  count  described  the  parchments  to  be  partly 
been  the  sub-     written  and  partly  printed. 

ject  of  larceny.  -n.         i  o      i  -  •  .        .  -. 

If  a  prisoner,  On  the  part  of  the  prosecution,  the  examination  of 

before^hTma-  ^^^  defendant,  taken  before  the  magbtrate,  was  put  in  and 

^Th' T^  '"  P^®^®^*     ^"  ^*  *l^®  defendant  stated  that  the  deposition  of 

tion  of  F.  T.  is  Francis  Thomas,  which  had  been  taken  at  the  same  time 

position  of  F.  T.  and  before  the  same  magistrate,  was  correct. 

may  be  read 
at  the  trial  as  a 

part  of  the  Patteson,  J.,  held  that  the  deposition  of  Francis  Tho- 

prisoner's  state- 

ment,  although  mas  might  be  put  in  and  read  as  a  part  of  the  defendant's 
examined  af^the  Statement,  although  Francis  Thomas  had  been  examined 
trial  as  a  witness  qq  ijjjg  ^fjal  as  a  witness  for  the  prosecution,  and  although 

for  the  protecu-  *^  ° 

tion.  possibly  his  deposition  might  have  the  effect  of  contradict- 

ing his  evidence  on  this  trial. 

The  deposition  of  Francis  Thomas  was  read. 

Patteson,  J.,  (in  summing  up). — ^Although  this  is  not  a 
felony,  you  must  be  satisfied  that  the  defendant  took  these 
parchment  writings  under  such  circumstances  as  would 


(a)  Set  forth.  Gar.  Sup.  p.  302. 


WELCH  CIRCUIT,  6  WILL.  IV.  Jjo.l 

have  amounted  to  larceny,  had  deeds  of  the  kind  been         ]g35, 

the  subject  oflarceny.  ^    ^    ^ 

Verdict— Guilty.  ^^^ 

John. 


The  defendant  restored  the  deeds,  and  was  fined  Is. 
E.  V.  Williams^  for  the  prosecution. 
John  Evans,  for  the  defendant. 


Rex  v.  David  Howell. 

IjARCENY, — The  prisoner  was  indicted  for  stealing  A.,  the  owner 
three  staves  of  wood,  the  property  of  John  Davies.  employed  by* 

B.,  the  captain 

It  appeared  that  the  prosecutor  was  the  owner  of  a  ves-  ^J^  a  number 
sel,  which  arrived  at  Newport  laden  with  timber,  and  that  of^oo^^®" 

<^  '  staves  ashore  m 

be  employed  the  prisoner,  who  had  a  boat,  to  carry  the  his  boat.    B.'a 

Staves  m  question  (as  well  as  other  staves)  ashore  m  that  into  the  boat, 

boat.     The  boat  was  manned  principally  by  the  prose-  fhe^n'tro"'©" 

cutor's  men,   but  was  under   the  entire  control  of  the  A.,  who  did  not 

'  .  deliver  all  the 

pnsoner.      It  further  appeared  that  the  prisoner  never  suves,  but  took 
landed   two  of  the  staves,   and   concealed  them  in  the  away  to  fhe 
bottom   of   his  boat  under  some  nets :    and   that  one  ^®"f  °^  **'■ 

'  mother. 

of  the  staves  which  he  landed  he  carried  to  his  mother's      Held,  that 

1  this  was  a  bail« 

"OUSe.  mentofthc 

staves  to  A.,  and 
not  a  charge 

John  Evans,  for  the  prisoner.     I  submit  that  the  pri-  ©"lyjand  that 

*  *  a  mere  non- 

soner  was  a  bailee  of  the  staves,  and  could  not  be  guilty  deUvery  of  the 
of  a  larceny  of  them  unless  he  broke  bulk.  not  have  been 

a  larceny  in  A. ; 
but  that  if  A. 

£.  V.  fFilUams,  for  the  prosecution. — ^This  must  be  leparatedone 
taken  to  be  a  mere  charge,  and  not  a  bailment,  as  the  from  the  rest, 
servants  of  the  owner  were  present  during  the  transit  of  J^^^^^i^e  *^ 

different  from 
that  of  its  destination,  with  intent  to  appropriate  it  to  his  own  use,  that  was  equivalent  to  a  break- 
ing of  balk,  and  therefore  would  be  sufficient  to  constitute  a  larceny. 
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1835.  ^b®  staves.  But  even  if  it  were  a  bailmenty  yet»  as  the 
staves  were  delivered  to  the  prisoner  all  together,  the  se- 
parating one  from  the  rest,  and  carrying  that  one  to  a  dif- 
ferent place,  is  equivalent  to  breaking  bulk. 

Patteson,  J. — I  think  that  this  was  a  case  of  bailoient, 
although  the  prosecutor's  servants  were  on  board,  because 
they  were  there  under  the  prisoner's  control.  That  being 
so,  if  the  prisoner  had  not  taken  the  staves  out  of  the 
boat,  the  mere  non*delivery  of  them  would  not  have  amount- 
ed to  larceny;  but  the  prisoner  separating  one  of  the 
articles  from  the  rest,  and  taking  it  to  a  place  different 
from  that  of  its  destination,  was,  if  he  did  it  with  intent 
to  appropriate  it  to  his  own  use,  equivalent  to  breaking 
bulk;  and,  therefore,  would  be  sufficient  to  constitute  a 
larceny.  I  shall  leave  it  to  the  jury  to  say  whether  the 
prisoner  removed  the  stave  to  his  mother's  with  intent  to 
convert  it  to  his  own  use. 

Verdict — Not  guilty,  on  the  merits. 
£•  V*  Williams,  for  the  prosecution. 
John  Evans,  for  the  prisoner. 

The  earlier  cases  oq  this  subject  will  be  found  referred  to  ia  2  Russ. 
G.  J^M.,  p.  131,  etseq. 
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Lkach  v.  Thomas.  ^^^r— -^ 

Assumpsit  by  the  plaintiff,  as  landlord,  against  the   , 
defendant,  as  his  tenant  of  premises  held  under  a  written  year  to  year 
agreement  for  a  tenancy  from  year  to  year,  by  which  the  do"ubitanaai"^ 
defendant  agreed  inter  alia  not  to  commit  waste.  Breaches  ^^^  ^l  '* 
— ^That  the  defendant  committed  waste,  carried  away  fix-  i^eep  the  pre- 
tures,  &c«     Pleaa—;/fr«/,  Denying  the  breaches  as  to  all  watertight 
but  a  certain  chimney-piece  ;  and,  as  to  thafr,  that  it  was  ten^t*m^*Jlf- 
an  ornamental  chimney-piece,  erected  by  the  defendant  "*°^®  ■»  *'^^' 

^  '^  "  mental  chim- 

duriog  his  tenancy.  ney-piece,  put 

up  by  himself 
during  his 

On  the  part  of  the  plaintiff,  Mr.  Henry  Leach  was  ^olTcWmnly- 
called.     He  stated,  on  the  voir  dire,  that  the  plaintiff  was  P*«^  ^^'"^^  "• . 

,  not  ornamental. 

tenant  for  life  of  the  premises,  and  that  he  was  the  re-      An  outgoing 

.     .  •  .i  tenant  has  no 

mainder-man  m  tail.  right  to  remove 

pillars  of  brick 
and  mortar 

John  Evans,  for  the  defendant,  objected  that  this  wit-  built  on  a  dairy 

,  ,      «.  floor  to  hold 

ness  was  incompetent,  on  the  ground  01  mterest.  pans,  although 

such  pillars  are 
not  let  into  the 

Patteson,  J. — If  the  plaintiff  were  to  die,  the  damages  ground. 

1     .    .  .     .  ,  -  In  an  action 

would  go  to  his  executor  or  administrator,  and  not  to  the  by  a  landlord, 
lemainder-man  in  tail.  foHife,'a^r* 

a  tenant  from 

The  witness  was  examined.  Jo"J^^ 

remaindcr^noan 

It  appeared,  that,  besides  the  chimney-piece,  the  de-  p'it^l^t^" 
fendant  had  removed  some  small  pillars    of  brick  and  ^<"  ^^  plaintiff. 
mortar,  which  he  had  built  on  the  dairy  floor,  to  hold 
pans. 

Patteson,  J.^-^Am  the  defendant  was  tenant  from  year 
to  year  only,  he  was  not  bound  to  do  substantial  repairs ; 
he  was  only  bound  to  keep  the  premises  wind  and  water 
tight  (n).     With  respect  to  the  chimney-piece,  the  only 

(a)  See  the  cases  of  Auworth  v.  Gutterulge  y.  Munyard^  ante,  p. 
/oAwon,  ante,  Vol.  5,  p.  239,  and      129. 


Leach 
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1835.  question  is,  whether  it  was  an  ornamental  chimney-piece 
or  not  ?  It  has  been  laid  down  by  Lord  Chief  Justice 
Dallas  (a)  that  a  tenant  may  remove  ornamental  chimney- 
TBOMAf.  pieces,  which  have  been  put  up  by  him  during  the  tenancy : 
therefore,  if  you  think  that  this  was  an  ornamental  chim- 
ney-piece, the  defendant  had  a  right  to  remove  it.  With 
regard  to  the  brick  pillars,  1  think  that  they  had  become 
part  of  the  freehold,  and  could  not  be  legally  removed ; 
and  it  is  not  necessary  for  that  purpose  that  they  should 
have  been  let  into  the  ground. 

Verdict  for  the  plaintiff— Damages  20L 

E.  V.  Williams  and  Leach^  for  the  plaintiff. 
John  Evans,  for  the  defendant. 


In  the  ensuing  term  John  Evans  obtained  a  rule  for 

arresting  the  judgment,  on  the  ground  that  the  breaches 
were  not  properly  alleged. 

(a)  In  a  very  elaborate  judg-  wainscots  fixed  only  by  screws, 

ment  delivered  by  him  in  the  case  and  the  like.    Of  all  these,  it  ia 

of  Bucklandv,Butterfield,4Moore,  to  be  observed  that  they  are  ex- 

440.    In  that  case,  Lord  Chief  ceptions  only,  and,  though  to  be 

Justice  Dallas  says,  (Id.  447) —  fairly  considered,  not  to  be  cx- 

"Tbe  general  rule  is,  that  where  tended,*  and  with  respect  to  one 

a  lessee,  having  annexed  a  per-  subject   in    particular,    namely, 

sonal    chattel    to    the    freehold  wainscot.  Lord  Hardwicke  treated 

during  his  term,  afterwards  takes  it  as  a  very  strong  case  ;*'  and  his 

it  away,  it  is  waste.    In  the  pro-  Lordship   observes,    that  in  the 

cess  of  time  this  rule  has  beeu  re-  argument  and  judgment  of  the 

laxed,  and  many  exceptions  have  Court   of  King's  Bench,  in  the 

been  grafted  upon  it;   one  has  CBaeotElwe$Y,  Maw  {3  Ea.  3S), 

been  in  favour  of  matters  of  oma-  m\\  be  found  at  length  all  that 

ment,    as   ornamental  chimney-  can  relate  to  this  and  other  cases 

pieces,    pier-glasses,     hangings,  of  a  similar  description. 
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WELCH  SPRING  CIRCUIT,  1836. 

BEFORB  MR.  BARON  OURNBY   AND   MR.  JUSTICE  COLERIDGE. 

SWANSEA  ASSIZES. 

BEFORE  MR.  JUSTICE  COLERIDOE. 

Taylor  r.  Bennett,  Esq.  ^^^^  3^^ 

V/ASE. — The  Jirst  count  of  the  declaration  was  for  dis-  j^  ^  ^^q^^  ^n 
torbing  the  plaintiff  in  the  use  of  a  well  which  she  claimed  ^^"f?  ^^'^. 
as  appurtenant  to  "  a  certain  dwelling-house  called  Cai-  plaintiff  in  the 
vatre/*  by  filling  up  the  well  with  rubbish,  and  rendering  ^ttlng' rubbish 
the  water  muddy.    There  was  a  second  count,  for  obstruct-  p^nJ^^J  be 
ing  the  flowing  of  water  along  a  ditch,  which  the  plain-  entitled  to  re- 

,  .         1         1      11.  cover,  i(^  by 

tiff  claimed  as  appurtenant  to  "  a  certain  other  dwelling-  meuuofthe 
house  called  Caivatre."  ^^tl'Ln 

It  appeared  that  both  the  well  and  the  ditch  belonged  £^J^^f^  ^^ 

to  the  Sanie  house.  dcred  less  con- 

Tenientforuse) 
butif  the  effect 

ChUioH,  for  the  defendant,  objected  that  the  words  "  a  ^"^eTc^^ater 
certain  other  dwelling-house**  were  matter  of  description,  temporarily 
and  that  the  plamtiff  ought  not  to  be  allowed  to  give  any  too  minute  a" 
evidence   of  the  defendant's  having  obstructed  a  ditch  ^J?X  action! 
which  belonged  to  the  same  house  to  which  the  well  was   .  ^^*  ^°  f^  ^^ 

°  tion  on  the 

proved  to  belong.  case,  a  plaintill^ 

in  the  first 
count,  daim  the 

Coleridge,  J.,  overruled  the  objection.  right  to  the  use 

•'  of  a  well  as  ap« 

portenant  to 

It  appeared  that  rubbish  had  been  thrown  into  the  well,  dweuing- 
but  that  the  well  had  not  been  filled  up  thereby.  house;"  and  in 

ir  J  a  second  count 

complain  that 

Coleridge,  J.,  (in  summing  up).— If  the  effect  of  throw-  obstructed  a 

water- course, 
which  the  plain- 
tiff  claims  as  ap- 
purtenant to  "a  certain  other  dwelling- house,"  the  word  *'  other"  is  here  not  matter  of  descrip- 
tion, and  therefore  it  is  no  ground  of  nonsuit  that  both  the  rights  claimed  were  appurtenant  to 
the  same  house. 
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ing  in  this  rubbish  was  merely  to  make  the  water  tern* 
porarily  muddy,  that  would  be  too  minute  a  damage  to 
justify  you  in  finding  for  the  plaintiff*;  but  if  you  think 
that  the  defendant  has  shallowed  the  water  of  the  well, 
and  has  thereby  rendered  it  less  convenient  to  the  plaintifT 
to  obtain  water,  the  plaintiff  is  entitled  to  a  verdict. 


Verdict  for  the  plaintiff  on  the  first  count  of 
the  declaration — Damages  Is. 

Wilson,  and  John  Evans,  for  the  plaintiff. 
Chilian,  and  E.  V.  Williams,  for  the  defendant. 
[Attomies — Johiaon,  and  Rut  JenJdm.'] 


March  4M. 

In  ejectment 
by  heir  against 
deyisee,  the 
aolidtor  who 
drew  the  will 
was  called  to 


Doe  on  the  Demise  of  Reed  r.  Harris. 

EiJECTMENT  for  copyholds  by  the  customary  heir 
against  the  devisee. 

The  title  of  the  lessor  of  the  plaintiff  as  customary  heir 
being  admitted^  the  defendant  began;  and  to  make  out 
prove  its  exccu-  ^j^g  defendant's  title  as  devisee,  Mr.  Charles  Redwood, 

tion  by  the  tes- 
tator. On  cross-  the  solicitor  who  drew  the  will,  was  called  to  prove  the 

examination  it 
was  sought  to 
impeach  his 
character: — 
Held,  that  the 
defendant  oonld 
not  be  allowed 
to  call  witnesses 
to  prove  his  good 
character,  such 
evidence  being 
only  allowable 
where  the  attor- 
ney who  pre- 
pared the  will 
is  dead. 

In  ciJectment 
by  heir  against 
devisee,  evi- 
dence may  be 
given  on  the 
part  of  the  heir  of  declarations  made  by  the  testator  that  ht  had  iittcnp(«d  to  destroy  bis  wil]. 


execution  of  it  by  the  testator.  In  the  cross-examination 
of  this  witness,  it  was  sought  to  impeach  his  character, 
and  it  was  proposed  by  the  defendant's  counsel  to  call 
witnesses  to  prove  his  good  character. 

Coleridge,  J. — This  may  be  done  when  the  attorney 
who  prepared  the  will  is  dead,  but  I  have  never  known 
such  evidence  received  when  he  is  alive.  I  cannot  receive 
the  evidence. 

The  evidence  was  rejected. 


In  the  ensuing  tenn,  John  Evans  obtained  a  rule  in  the 
Court  of  King's  Bench  for  a  new  trial,  on  grounds  quite 
distinct  from  the  points  above  decided. 

(a)  See  the  case  of  The  Bishop  207>  and  the  authorities  there  re- 
of  Durham  t.  Beaumont,  1  Camp,     ferred  to. 
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It  was  proposed,  on  the  part  of  the  lessor  of  the  plaintiff,         \23e. 
to  give  evidence  of  declarations  made  by  the  testator  that 
he  had  attempted  to  destroy  his  will. 

John  Evans,  for  the  defendant,  objected  to  this  evi* 
deooe  being  received,  on  the  ground  that  by  the  Statute 
of  Frauds  the  revocation  of  a  will  of  lands  could  not  be  by 
paroL 

CiUian,  for  the  lessor  of  the  plaintiff. — A  will  of  copy- 
holds has  been  held  not  to  be  within  the  Statute  of  Frauds, 
and  it  does  not  require  three  witnesses. 

CoLBBiBGE,  J. — Whether  the  evidence  be  admissible 
for  the  purpose  of  proving  a  revocation  of  the  will  or  not, 
it  is  clearly  admissible  for  some  purposes,  as  for  shewing 
the  state  of  the  testator's  mind.  I  shall,  therefore,  not 
reject  it. 

The  evidence  was  received  (a). 

Verdict  for  the  plaintiff. 

Chilian,  and  James,  for  the  plaintiff. 

John  Evans,  and  E.  F.  WUUams,  for  the  defendant. 

[Attomies— A^et  Jehfdnt,  and  Redwood."] 
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March  5th.     DoE    on    the   Demise    of  the    Earl   of    Dunraven   i^ 

Williams. 

Prima  facie,  EjECTMENT  by  the  lessor  of  the  plaintiff  to  recover 
the  lord  of  the    ^  piece  of  waste  land  which  had  been  inclosed  by  the 

manor  is  enti-  *^ 

Ued  to  all  waste  defendant,  his  tenant,  near  the  demised  premises, 
the  manori'and  It  appeared  that  the  defendant  was  the  tenant  of  the 
luuhat  Sr"'  '®®^^''  ^^  ^^^  plaintiff  (who  was  also  the  lord  of  the  manor) 
lord  should  of  lands  which  ran  nearly  but  not  quite  down  to  the  river 
ownership  of  Ogmore ;  and  that,  between  the  lands  and  the  river,  there 
evidence^thar*  ^^^  ^^^  *  P^®^^  ^^  ^^^^^  along  which  persons  could  pass 

the  pubUc  have  ^nd  repass,  and  on  which  various  persons  had,  from  time 
been  used  to  r       »  r 

throw  rubbUh  to  time,  put  rubbish.     A  part  of  this  piece  of  land  had 

rather  evidence  been  inclosed  by  the  defendant,  but  whether  twenty  years 

that  it  belongs  ^^  ^j,  ^^^  there  was  some  contradiction.     It  however 

than  to  any  appeared  that  the  steward  of  the  lessor  of  the  plaintiff  had 

dividual  seen  the  defendant  inclosing  it,  and  had  remonstrated 

within  iweni"y  ^^^^  ^^^  ^^  ^^^  subjcct,  and  that  the  defendant  had  said 

years  inclose  a  ^^  ]y^^  inclosed  it  as  being  a  part  of  the  premises  com- 

portion  of  the  .     i  .    i  o        ^  «^ 

lord's  waste  by    prised  in  his  lease. 

the  licence  of 
the  lord,  such 

person  cannot         CoLERiDGE,  J.,  (in  Summing  up). — The  first  question 

be  turned  out  '       '    \        .  f      ^'         .  ^ 

ofthepos-  tor  your  consideration  is,  whether  the  mclosure  in  ques- 
the*io°d*^witho^ut  ^'^n  was  ever  part  of  the  lord's  waste.  It  may  be  said  that 
wme  act  being    ^jjg  j^j^j  ghould  have  shewn  acts  of  ownership  over  it,  such 

done,  from  ^  '^  ' 

which  a  legal      as  cutting  trees,  or  the  exercise  of  rights  of  common. 

revocation  of        __  .        .  .  .  ... 

the  licence  can  ilowever,  that  IS  not  essentially  necessary,  nor  is  it  always 

^Priroft  facie  possible;  indeed,  here  we  find  that  there  were  no  trees 

every  indoture  growing,  and  that  this  being  a  strip  of  land  by  the  river 

tenant  adjoin-  side,  it  was  not  suitcd  to  the  exercise  of  rights  of  common, 

premises  is"*  The  burden  of  proof  is  undoubtedly  on  the  lessor  of  the 

m2eTy  to^***  plaintiff;  but,  prima  facie,  the  lord  is  entitled  to  all  waste 

for  the  benefit 

of  the  landlord; 

but  this  presumption  may  be  rebutted  by  evidence.      If  a  lessee  inclose  land  which  is  near  the 

demised  premises,    as  being  part  of  the  premises  comprised  in  his  lease,  this  is  not  an  adverse 

possession  against  his  landlord;  and  a  twenty  years'  posscEsion  by  him  will  not  enable  him  to 

retain  possession  of  the  inclosed  land  against  his  landlord. 
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lands  within  the  manor.     It  has  been  proved  that  the         1835. 
public  in  general  used  to  throw  rubbish  upon  the  spot 
inclosed ;  and  this  is  evidence  rather  of  its  belonging  to 
the  lord  than  of  its  being  the  property  of  any  private  indi- 
viduaL     A  second  point  is,  whether  it  has  been  inclosed 
more  than  twenty  years ;  and  on  this  part  of  the  case  the 
evidence  is  contradictory,  and  you  will  have  to  decide.   A 
third  point  is,  whether  (supposing  the  inclosure  to  have 
been  made  from  the  lord's  waste,  and  that  within  twenty 
years)  it  was  made  with  the  lord's  licence;  for  if  it  was, 
he  would  not  be  able  to  turn  the  defendant  out  of  pos- 
session without  proof  of  having  done  some  act  from  which 
a  lawful  revocation  of  the  licence  may  be  inferred.  Besides 
these  questions,  a  fourth  arises,  and  that  you  must  con- 
sider, whether  you  think  that  the  inclosure  is  twenty  years 
old  or  not ;  it  is  this — whether  this  inclosure  was  made 
by  the  defendant  for  his  own  benefit,  or  for  the  benefit  of 
his  landlord.     Prim&  facie,  the  law  presumes  that  every 
inclosure  made  by  a  tenant  adjoining  the  demised  premises 
was  made  by  him  for  the  benefit  of  his  landlord,  and  there 
is  no  evidence  in  this  case  to  rebut  that  presumption. 
Again,  if  you  think  that  the  defendant  inclosed  the  land 
b  question,  as  he  has  said  he  did,  as  being  part  of  the 
premises  comprised  in  his  lease,  his  possession  was  not  ad- 
verse ;  and  though  you  may  think  that  the  inclosure  has 
been  made  more  than  twenty  years,  the  defendant  will  not, 
on  that  account,  be  entitled  to  retain  possession. 

Verdict  for  the  defendant. 

JS.  V.  Williams,  and  James,  for  the  plaintiff*. 

CMlion,  and  John  Evans,  for  the  defendant. 
lAiionies-^W,  Morgan,  wid  H.  Morgan^] 

See  the  case  of  Doe  d.  Lewit  v.  Reet,  ante,  Vol.  6,  p.  610. 
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MarchTth,  EuoT  V.  MoEOAN  and  Others. 

In  an  action  iVSSUMPSIT  for  work  and  labour  as  a  surveyor. 

labolTbr^ht  P'^  ^y  *®  defendant  Wffliam  Morgan— Payment  of 

agiuntt  Am  b.,  ggl^  before  the  action,  payment  into  Court  of  500/.  more, 

andCJomUy,  ,    ,         ,        ,  .     .^,     ^  ^  .      ,  , 

A.  luffered        and  that  the  plam  tiff  had  not  sUstamed  damage  to  a  greater 

Judgment  to  go  . 

by  default,  and     amOUnt. 

B.  and  c.  pien  by  the  defendants  C.  Morgan  and  H.  J.  Morgan — 

pleaded  non  •'  o  e 

anumpserant:   Jirst,  Non  assumpserunt  modo  et  forma ;  and,  second^  that 
thii  plea  it  was   the  plaintiff's  claim  was  on  a  quantum  meruit,  and  that  he 

aTd^c!to      ^^  ^^"^  ^^^  ^^^^  ^^  ^^^ly  ^^^^  ^b®  defendants  had 
avail  themseWet  derived  no  benefit  from  his  services. 

of  the  defence 
that  too  many 

beenV^nedin         CoLERiDGE,  J. — Although  the  defendant  William  Mor- 

thTt'if  °the""*  gan  has  admitted  the  joint  contract  on  the  record,  yet,  if 

succeeded  on  the  Other  defendants  succeed  in  shewing  that  they  are  not 

plaintiff  must  jointly  liable,  the  plaintiff  must  fail  as  to  all;  for  a  joint 

the  defendants  contract  must  be  established  against  all,  or  against  none: 

"^'''a**  hS**'"*  and  it  is  competent  for  the  two  defendants,  under  their 

admitted  the  plea  of  the  general  issue,  to  avail  themselves  of  the  defence 

on  therecwd.  ^^^^  ^^^  many  defendants  had  been  joined  in  the  action. 

Verdict  for  the  plamtiff. 

Chilian,  and  Jame^,  for  the  plaintiff. 

John  Evans,  E,  V.  Williams,  and  Nicholl,  for  the  re- 
spective defendants. 

[Attornies—Fottng,  and  Risley.'} 
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1836. 
Jones  r.  Reynolds, 

Yj  March  Qth. 

Use  and  oceupation.     Plea — General  issue.  j^ ^ ^^^^  ^^ 

This  action  was  brought  to  recover  a  sum  of  lOOL  for  '«^  ^'y  *"  »"•''"* 
several  years  use  and  occupation  ot  a  down  called  Mewton  aeai  for  the  pur- 
Down,  which  bad  been  let  by  the  plaintiff  to  the  defendant  ^f  ot?^"^ 
for  the  purpose  of  digging  and  working  copper  ore.  •"  '^*d  "c^*u- 

Tbe  defence  was,  that,  after  having  agreed  to  take  the  pation  may  be 
premises  (which  the  defendant  had  done  by  an  agreement  the  defendant 
in  writing,  which  waa  not  under  seal),  the  defendant  found  p^ewlont^and 
that  the  minerals  were  worth  nothing,  and  that  he  there-  >^^e  ^^s  once 

taken  pos- 

fore  never  worked  them.  lession  he  is 

In  order  to  prove  the  defendant's  occupation,  the  plain-  iubwquent  rent 
tiff  gave  evidence  of  the  defendant  having  sent  men  to  the  ^"^^  ^^®  ^^^^' 

•  ,  ^  minauon  of  the 

down,  who,  on  one  occasion,  dug  holes  in  it,  and  found  a  tenancy,  whe- 

mall  quantity  of  copper  ore,  which  they  carried  to  the  continued^to 

defendant,  and  immediately  shut  the  holes  up  again ;  but  J^^u  w^ot°^"** 

this  was  before  the  signing  of  the  agreement.  but  if  the  defen- 

The  plaintiff  also  gave  in  evidence  the  judgment  in  a  caused  hoiea  to 

former  action,  brought  by  the  plaintiff  against  the  defen*  Sownf wd^'had 

dant  on  the  written  agreement,  with  a  count  for  use  and  ***®°"  ?."***  "p 

^  immediately, 

occupaUoou    It  appeared  that  this  judgment  had  been  with  a  Tiew 
obtained  by  the  defendant  having  given  the  plaintiff  a  u^min^what 
cognovit,  subject  to  the  decision  of  the  Court  of  Chancery  J*/™  a3J"to 
on  the  defendant's  liability  on  the  same  question,  which  ™&k«  or  had 

made,  that 

was  then  depending  between  the  plaintiff  and  defendant  would  not  be  a 
in  that  Court,  and  which  decision  was  ultimately  in  favour  sesskL^  ^^' 
of  the  plaintiff.  *"  *"  '^o" 

^  for  use  and  oc- 

cupation,a  judg- 

J'  EvanSf  for  the  defendant. — I  submit,  first,  that  a  mer  action  (It 
demise  of  minerals  not  yet  worked  or  discovered  is  a  mere  S^nb^eti^nUie 
licence  to  occupy ;  the  thing  to  be  let  not  being  either  ca-  ^^^  parties, 

.  given  in 

pable  of  possession,  or  the  subject  of  an  action  for  use  and  favour  of  the 

plaintiff,  is 
.  evidence  of  the 

derendant's  having  occupied,  but  is  not  conclusive;   and  the  jury  ought  to  take  into  their  consi- 
<Kntion  all  the  drcumstances  under  which  that  judgment  was  obtained. 


JOMES 
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occupation ;  secondly,  that  the  plaintiff  cannot  recover  in 
this  action  without  proving  that  the  defendant  has  actually 
occupied ;  and,  thirdly,  that  the  judgment  in  the  former 
Reymoldb.  action  is  not  conclusive  evidence  of  the  defendant's  occu- 
pation of  the  premises. 

Coleridge^  J.— Should  the  verdict  be  for  the  plaintifl^ 
I  shall  allow  you  to  move  to  enter  a  nonsuit  on  the  first 
point. 

John  Evans  addressed  the  jury  for  the  defendant. 

CoLERiDOEy  J.  (in  summing  up). — If  you  think  that  the 
defendant  once  took  possession,  he  is  liable  for  all  sub- 
sequently accruing  arrears  of  rent  until  the  determination 
of  the  tenancy,  and  this  is  so  whether  he  actually  conti* 
nued  to  work  the  minerals  or  not.  But  if  you  think  that 
he  never  took  possession,  you  ought  to  find  your  verdict 
in  his  favour.  The  digging  of  the  holes  was  not  necessa* 
rily  a  taking  possession ;  for  if  you  think  that  the  defendant 
ordered  the  holes  to  be  dug  merely  for  the  purpose  of 
examining  the  property,  and  seeing  what  sort  of  bargain 
he  was  about  to  make,  or  had  made,  his  so  doing  would 
not  be  a  taking  possession ;  and  it  is  important,  in  coming 
to  a  correct  conclusion  upon  the  point,  to  observe  that  the 
digging  appears  to  have  been  before  the  execution  of  the 
agreement,  and  that  the  holes  were  shut  up  as  so.on  as 
made.  With  respect  to  the  judgment  in  the  former  action, 
it  is  evidence,  though  not  conclusive  evidence,  of  the  de- 
fendant's  occupation ;  and  you  should  also  take  into  your 
consideration  the  circumstance  under  which  the  judgment 
was  obtained,  and  that  it  was  by  cognovit,  and  not  on  a 
trial  and  verdict. 

Verdict  for  the  plaintiff  for  the  whole  amount  claimed. 
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WilsaHf  ChiUon^  and  Leach  for  the  plaintiflT. 

John  Evans  and  E.  V.  Wiliiams,  for  the  defendant. 
[Attornies— ^.  Jackton  Price,  and  RowlandJ] 


In  the  ensuing  term  John  Evans  applied  to  the  Court 
oflUng's  Bench  in  pursuance  of  the  leave  given^  and  also 
for  a  new  trial,  but  the  Court  refused  a  rule. 


HAVERFORDWEST  ASSIZES. 

Rex  v.  Filler.  j^^^  ,om. 

Wounding. — The  prisoner  was  indicted  for  having  if  a  felony  be 
wounded  Margaret  Filler  with  intent  to  do  her  grievous  that  part  of  the 
bodily  barm.     The  prisoner  was  tried  before  a  jury  of  the  town^wWch* 
county  of  the  borough  of  Haverfordwest,  which  is  a  county  *»»■  *»«"  •<*d*<* 

^  °  •'    to  it  by  the 

of  itself.    It  appeared  that  the  offence  was  committed  Boundary  Act, 

'  2  &  3  Will    4 

at  a  place  called  Prendergast,  which  was  added  to  the  c  64,  and  the' 
borough  of  Haverfordwest  by  the  Boundary  Act,  2  &  3  fo"^^A«*5&'6 
Will.  4,  c.  64,  schedule  0, 50,  and  declared  by  the  Munici-  wul  4,  c.  76. 
pal  Reform  Act,  5  &  6  Will.  4,  c.  76  (a),  to  be  part  of  the  Ih" roimy  o? 
borough,  the  place  in  question  not  being  included  in  the  '^'  ^°^"' 

(a)  By  the  Manicipal  Reform  so  until  such  time  as  Parliament 

Act,  5  &  6  Will.  4,  c.  76,  8. 7,  it  is  shall  otherwise  direct ;  and  by  sect, 

ducted,  that  after  the  passing  of  8  of  the  Municipal  Reform  Act,  it 

this  act  (Sept.  9th,  1835),  the  is  enacted, '' That  every  place  and 

metes  and  bounds  of  the  several  precinct  which  shall  be  included 

borooghs  named  in  the  first  section  within  the  metes  and  bounds  of 

of  the  schedules  A.  and  B.  of  that  any  borough  as  hereinbefore  men- 

wt,  (one  of  which  is  Haverford-  tioned,  and  none  other,  shall  be 

west),  for  the  purposes  of  that  act,  part  of   such  borough;  and  in 

shall  be  the  same  as  they  are  settled  those  boroughs  which  are  coun- 

sad  described  in  the  Boundary  ties  of  themselves,  shall  be  part  of 

Act,  2  &  3  WilL  4,  c.  64,  and  remain  such  county  and  none  other.** 

VOL.  yiu  z                                       N.  P. 
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county  of  the  borough  of  Haverfordwest  before  the  pass- 
ing  of  those  acts. 

CoLERiDGEi  J. — I  entertain  some  doubt  as  to  the  juris- 
diction in  this  case. 

Nicholl^  amicus  curia,  referred  to  the  case  of  Rea:  v. 
The  Justices  of  Gloucestershire  (a). 

Coleridge^  J.,  then  directed  the  trial  to  proceed,  and 
the  prisoner  was  acquitted  on  the  merits. 

E.  V.  Williams  for  the  prosecution. 
[Attorney — M,  R,  James,'] 


(a)  In  that  case  there  had  been 
an  order  for  stopping  a  highway 
at  Clifton,  made  after  the  month 
of  September,  1835,  which  the 
justices  at  the  Gloucester  Quar- 
ter Sessions  refused  to  enrol  and 
confirm,  on  the  ground  that  Clif- 
ton, by  the  Boundary  Act  before 
cited,  schedule  O,  30,  and  the 
Municipal  Reform  Act,  had  been 
made  a  part  of  the  county  of  the 


city  of  Bristol.  Greaves  applied 
for  a  writ  of  mandamus ;  and  the 
Court  of  King's  Bench,  after  hear- 
ing cause  shewn  by  Campbell,  A.- 
G.,  and  Maule^  discharged  the 
rule,  holding,  that,  since  the  sta- 
tutes above  referred  to,  Clifton 
was  for  all  purposes  now  to  be 
considered  a  part  of  the  county  of 
the  city  of  Bristol. 


PEMBROKESHIRE  ASSIZES. 


March  \Oth. 


Rex  f?.  Sarah  Williams. 

Embezzlement.— The  prisoner  was  indicted  for 
embezzling  the  money  of  her  master  Nathaniel  Phillips. 


Embezzlement 

— A.,  a  servant 

of  B.,  was  sent 

to  receive  rent 

due  to  B.;  A.  received  it,  and  immediately  went  off  with  it  to  Ireland ; —HeW,  that  A.'s  thus 

leaving  her  place,  and  going  off  to  Ireland,  was  evidence  from  which  the  jury  might  infer  that  A. 

intended  to  embeixle  the  money. 
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It  appeared  that  the  prisoner,  who  was  a  servant  of  Mr. 
Phillips,  was  sent  by  his  daughter  to  receive  rent  which 
was  due  from  Mr.  Gwynne  Harries,  one  of  Mr.  Phillips's 
tenants,  and  that  the  prisoner  on  having  received  the  rent 
went  off  to  Ireland,  and  never  returned  to  her  master's 
service. 

Coleridge,  J.  (in  summing  up). — I  think  that  the  cir- 
cumstance of  the  prisoner  having  quitted  her  place,  and 
gone  off  to  Ireland,  is  evidence  from  which  you  may  infer 
that  she  intended  to  appropriate  the  money ;  and  if  you 
think  that  she  did  so  intend,  she  is  guilty  of  embezzle- 
ment. 


Verdict — Guilty. 


John  Evans,  for  the  prosecution. 

[Attorney —  Summers.  ] 
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Davies  v.  Nicholas. 

A  ROVER  for  chairs. — Pleas — Firsts  not  guilty ;  second, 
a  denial  of  the  plaintiff's  property  in  the  chairs. 

It  appeared  that  the  chairs  belonged  to  the  plaintiff, 
and  that  they  were  lent  by  him  to  a  person  who  had  died, 
and  that  the  defendant  had  come  into  the  possession  of 
the  deceased's  furniture.  It  further  appeared  that  when 
the  chairs  were  demanded  of  the  defendant,  he  said  that 
he  should  do  nothing  but  what  the  law  required,  and  that 
he  had  not  since  delivered  up  the  chairs. 

John  Evans  for  the  defendant  submitted  that  this  was 
not  a  conversion. 

z  2 


March  llih, 

A.  lent  goods  to 
B.,  who  died, 
and  on  his 
death  the  goods 
came  into  the 
possession  of 
C,  who,  when 
the  goods  were 
demanded  of 
him,  said  that 
he  should  do 
nothing  but 
what  the  law  re- 
quired.    C.  did 
not  afterwards 
deliver  up  the 
goods : — I/eld, 
ia  an  action  of 
Uover,  to  be  a 
sufficient  con* 
version  by  C. 
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1836.  CoLERiDOE,  J. — I  tiiink  it  is  quite  suiBcient  evidence  of 

^   ^^      a  cotiTersbn. 

Verdict  for  the  plaintiff. 


DAYISf 

Nicholas. 


CMUan  and  H.  G.  Jones  for  the  plaintiff. 

John  Evans,  for  the  defendant. 

[Attomies — Jame$,  and  £i»iif.] 


March  nth.  Edwards,  Esq.  v.  Rbes,  Esq. 

A.  demited  »      (^OVENANT  for  non-payment  of  a  galeage  rent  re- 
andlS^coTe- '     served  by  the  lease  of  a  colliery. — Plea,  non  est  factum. 
named  to  pay         fhe  lease  was  proved,  and  put  in,  and  it  contained  a 

as  rent  "one  r  *  r  i 

third  part  of  reddendum,  **  yielding  and  paying  unto  the  said  William 
•hodMTu^te,  be  Edwards  one-third  part  of  the  money  that  shall  arise, 
«*^rodu«d^'  be  made,  received,  or  produced  from  the  sale  of  the  said 
firom  the  sale  coals."  The  lease  also  contained  a  covenant  on  the  part 
andcoTenanted  of  the  lessee  to  pay  the  money  reserved  by  the  redden- 
w^^S^  diKm,  and  a  covenant  ''  to  keep  true  accounts  of  all  coals 
<»^^^y"*^»  daily  raised,  and  to  make  and  deliver  true  copies  thereof 
and  deUver        to  the  said  William  Edwards.'* 

true  copiei 
thereof  to  A:" 

^*^h?tlo  ^"  ^'^^'  ^^  P'^^®  *®  amount  due  to  the  plaintiff,  it 

covenants  toge-  was  proposed  to  give  in  evidence  certain  books  ofaccount 

wastobecai-  made  by  David  John,  who  was  since  dead.     David  John 

^omt  oTcmU  ^^  ^®  account-keeper  of  the  sales  of  coal,  appointed  by 

sold,  and  not  j|jg  persons  who  worked  the  colliery,  and  these  books  pur- 

on  the  amount  *^  ^  "^ 

of  money  ac-      ported  to  Contain  aa  account  of  all  coals  sold  by  the  de- 
Untothe  '   ccased  at  the  colliery,  and  the  prices  at  which  they  were 

latter  covenant, 

D.  J.,  who  was 

the  aeoount-keeper  appointed  by  the  persons  who  worked  the  colliery,  but  who  was  sbce  dead, 

rendered  to  the  plaintiff  accounts  of  coals  sold  by  him: — Held,  that  these  accounts  were  reoeivable 

in  evidence  against  the  lessee — Firrt,  as  being  entries  made  by  D.  J.,  charging  Umaelf,  and, 

secondly,  u  being  admiarions  made  by  the  leiset's  agent. 
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sold ;  and  these  books  had  been  sent  from  the  colliery  to         iqq^^ 
the  plaintiff  under  the  covenant  to  furnish  accounts. 

Johm  Evans,  for  the  plaintiff,  objected  that  books  made 
by  David  John  were  not  evidence  against  the  defendant. 

CoLERiDOB,  J. — ^I  think  that  these  books  are  receivable 
in  evidence.  In  the  first  place  they  go  to  charge  David 
John,  who  is  dead,  and,  therefore,  come  within  the  gene- 
ral rale  applicable  to  declarations  made  by  a  party 
deceased  against  his  own  interest,  and  which  are  evidence 
for  or  against  all  the  world,  to  the  same  extent  as  if  the 
party  deceased  had  been  put  into  the  box,  and  had 
proved  the  same  upon  oath.  Secondly ,  I  think  there  b 
some  evidence  of  David  John  being  the  agent  of  the 
defendant  for  the  purpose  of  rendermg  these  accounts,  so 
as  to  make  them  evidence  against  him  as  admission  of  his 
own  authorized  agent. 

The  books  were  put  in.  Some  of  the  entries  had  the 
word  "  pud "  written  against  them,  and  there  was  no 
evidence  that  the  other  sums  for  which  the  books  shewed 
that  coala  had  been  sold  had  been  paid. 

John  Evans,  for  the  defendant — I  submit  that  those 
coals  only  which  are  proved  to  have  been  paid  for  can  be 
taken  into  consideratbn  for  the  purpose  of  shewing  the 
amount  of  galeage  due ;  and  that  the  covenant  to  pay  gale- 
age  must  be  taken  to  mean  one-third  of  the  money  ac- 
tually received. 

CoLEBioos,  J. — ^Takmg  the  two  covenants  together, 
I  think  that  the  calculation  must  be  made  on  the 
amount  of  coab  sold,  and  not  on  the  amount  of  money 
actually  received. 

Verdict  for  the  plaintiff— subject  to  a  reference. 


CASES  ON  THE 
Chilton  and  E.  V.  Williams  for  the  plaiiuiijl 

John  Evans  for  the  defendant. 

[Attornies — James,  and  Gwynne.'] 


March  uth.  Ho  WELL  V.  Thomas  and  Others. 

In  trespau  for  X  RESPASS  foT  breaking  and  entering  the  plaintiflTs 
piainiiri  close,  close,  called  Clover  Hill.  Pleas— ;/ir*^  Not  guilty  ;  second^ 
^,Sl?***?Tr      That  the  close  in  which,  &c.,  was  not  the  close  of  the 

Hta,  the  defen-  '  ' 

dants  pleaded—   plaintiff. 

that  the  close  It  appeared  that  the  name  of  the  close  was  Clover 

pi^n^ff'T        Moor,  and  not  Clover  HUL 

The  real  name 
of  the  close  ap- 
peared to  be  Chilton,  for  the  defendant. — I  submit  that  this  is  a  fatal 

Clover  Moor. 

The  Judge        variance. 

ordered  &e  re- 
cord  to  be 

amended  by  CoLERiDGE,  J. — I  shall  order  the  Tccord  to  be  amended, 

w^  Mwr  in-    by  inserting  the  word  •'  Moor"  instead  of  the  word  **  Hill." 

stead  of  Hill 
If,  on  both 

the  pleas  abo?e       The  record  was  amended  accordingly. 

mentioned,  the 
Jury  find  a  yer- 

^2ntiff*^th  Coleridge,  J.,  in  summing  up,  told  the  Jury  that  the 

nomfaiai  dam-     plaintiff  had  not  proved  the  second  issue. 

ages,  the  plain- 
tiff will  been- 

^^  ^Si^  The  jury  found  for  the  pUuntiff  on  both 

than  damages.  issues— Damages  1*. 

John  Evans  and  E.  V.  Williams,  for  the  plahitiff. 

ChUion  and  H.  G.  Janes,  for  the  defendants. 
[Attomies — Aces,  and  Evam  Sf  Co.l 


In  the  ensuing  term  Chilton  applied  to  the  Court  ot 
Exchequer  for  a  new  trial,  but  abandoned  his  motion,  it 
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being  intimated,  by  Mr.  Baron  Parke,  that  on  this  verdict 
the  plaintiff  would  be  entitled  to  no  more  costs  than  da- 
mages. 


CARDIGAN  ASSIZES. 


Jones  v,  Lewis  and  Others.  March  isth 

Trespass  for  breaking  and  entering  a  certain  room  if,  in  trespass 
of  the  plaintiff,  parcel  of  a  certain  dwelling-house,  m  the  [^'defeSl^u' 
parish  of  Llangeitho,  and  taking  away  the  plaintiff's  goods.  Pj"<^  '*»**  ^' 
Pleas— ^r^/9  Not  guilty;  second,  that  the  room  in  the  de-  of  a  room,  and 
claration  mentioned  was  not  the  room  of  the  plaintiff;  hu Krvlnt^re- 
third,  as  to  the  takmg  of  the  goods,  that  one  William  ^^^^^^^ 
Lewis  was  possessed  of  the  room,  and  that  the  defendants  were  incumber. 
entered  as  his  servants  and  removed  the  goods,  which  were  ^^a  cmivenient 
incumbering  the  room,  &c.,  to  a  convenient  distance,  and  S^dil^* 
there  left  them  for  the  plaintiff.     Replication  to  the  first  proved  if  it  be 
and  second   pleas,  a  similiter,  and  to  the  third  plea,  de  defendants 

.  .     .*  locked  up  the 

"yuna-  goods  in  the 

The  evidence  of  the  seizure  of  the  plaintiff's  goods  ~°°**2ekT^ 
was,  that  the  defendants  entered  a  room  in  which  the  goods 
were,  in  his  absence,  and  having  turned  out  a  person  he 
had  permitted  to  work  there,  they  locked  up  the  room 
and  took  away  the  key. 

Coleridge^  J.  (in  summing  up). — I  think  that  the 
defendants  have  not  supported  their  third  plea.  The 
plea  is,  that  they  entered  and  removed  the  goods  to  a 
convenient  distance,  and  then  left  them  for  the  plaintiff; 
but  the  evidence  is,  that  they  locked  up  the  goods  in  the 
room  and  took  away  the  key.     If  you  believe  that  the  de- 
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fendants  locked  up  the  plaintifTs  goods,  you  ought  to  fiu J 
for  the  plaintiff*. 

Verdict  for  the  defendants. 

Chilion  and  Hall,  for  the  plaintiff. 

John  Evans  and  E.  V.  Williams,  for  the  defendants. 

[Attornies — Hawkint,  and  Amktt,'] 


March  teih. 

In  an  action  for 
sheep  sold  and 
detiTered,  the 
defendant 
pleaded  a  pay- 
ment of 17sL 
It  was  proved 
by  J.  J.  that 
be  received  a 
sumof  l75iL 
from  the  defen- 
dant's wife  and 
gave  it  to  the 
plaintiff:— 
Held,  that  evi- 
dence might  be 
given,  that 
when  the  de- 
fendant's wife 
gave  him  the 
money,  she  told 
J.  J.  to  take  it 
to  the  plaintiff 
for  the  sheep. 


Walters  v.  Lewis. 

Assumpsit  for  sheep  sold  and  deliyered.  Plea— As 
to  175/.,  parcel  &€.,  payment;  and  as  to  the  residue,  a 
plea  of  payment  into  court  of  5/.,  and  that  the  plaintiff 
has  not  sustained  damage  to  a  greater  amount.  Replica- 
tion— Denying  the  payment  of  175/.,  and  averring  that 
the  plaintiff  had  sustained  damage  to  a  greater  amount 
than  5/. 

To  prove  the  payment  of  the  sum  of  175L  a  witness 
was  called,  who  stated  that  he  saw  the  defendant's  wife  give 
a  sum  of  money  to  Joseph  Jones;  she  telling  him,  at  the 
same  time,  that  he  was  to  take  it  to  Llampeter,  and  pay 
John  Walters;  for^ the  sheep. 

John  Evans,  for  the  plaintiff. — I  submit  that  this  evi- 
dence cannot  be  received ;  it  is  evidence  of  what  the  de- 
fendant's wife  said  in  the  defendant's  favour. 


Chilion,  for  the  defendant. — It  is  evidence  as  a  decla- 
ration accompanying  an  act. 

Coleridge,  J. — I  think  that  the  evidence  is  admissible. 
Here  the  question  is,  not  merely  whether  a  particular  sum 
was  paid,  but  whether  a  payment  was  made  for  a  particular 
purpose ;  and  you  cannot  prove  the  purpose  without  letting 
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ia  evidence  of  what  was  eaid  when  the  money  was  hiinded         i^^ 
oTer. 

The  eyidence  was  receiyed. 

It  was  proved  by  Joseph  Jones  that  he  paid  the  plaintiff 
nSL,  which  he  had  received  from  the  defendant's  wife. 

Verdict  for  the  defendant. 

Jokm  Evans  and  E.  V.  WiUiams,  for  the  plaintiff. 
ChUion  and  H.  G.  Jones,  for  the  defendant. 
[Attomiea— Jii^Aef,  and  Hiorrtf.] 


In  the  ensuing  term  John  Evans  applied  to  the  Court 
of  King's  Bench  for  a  new  trial;  but  the  Court  refused  a 
rule. 


CARMARTHEN  ASSIZES. 


Rex  Vc  David  Thomas*  March  uth, 

CaTTLE-STEALING.— The  prisoner  was  indicted  a  mitneu 

for  stealing  two  heifers^  the  property  of  David  Jones.  JlS^et**  * 

On  the  part  of  the  prosecution  a  witness  was  called,  !*»^««^  ^^^ 

who  deposed  to  having  had  a  conversation  with  the  pri-  him  if' he  had 


soner,  in  which  the  prisoner  asked  the  witness  if  it  would  ^d  the  witnew 
be  better  for  him  to  confess;  upon  which  the  witness  re-  J^fb^tto^nST 
plied,  that  it  would  be  better  for  him  not  to  confess,  but  oonfeis,  tot 

that  the  prisoner 
might  My  what 
he  had  to  aay 

to  huDy  for  it  should  go  no  further.    The  prisoner  made  a  statement: — fiiiU,  that  it  was  reociv- 

%bW  in  evidence  on  the  trial 
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Rb± 


Thomas. 


CASES  ON  THE 

that  the  prisoner  mrght  say  what  he  had  to  say  to  him  (the 
witness)}  for  it  should  go  no  further.  The  prisoner  then 
made  a  statement. 

Chilton^  for  the  prisoner,  submitted  that  this  statement 
could  not  be  received  in  evidence  against  the  prisoner^ 
as  it  had  been  obtained  under  a  promise. 

Coleridge,  J. — The  only  proper  question  is,  whether 
the  inducement  held  out  to  the  prisoner  was  calculated  to 
make  his  confession  an  untrue  one.  I  think  that  what 
was  said  in  the  present  case  must  have  had  a  contrary 
tendency. 


The  confession  was  received  in  evidence. 


Verdict— Guilty. 


John  Evans,  for  the  prosecution. 
Chilian,  for  the  prisoner. 


March  18M. 

A  tenant-sgreed 
to  work  a  coal- 
mine so  long  as 
it  was  ^mtif 
workable." 
There  wemoiab 
in  the  nioe, 
but  oftacba 
deteripdon  thai 
it  would  not 
pay  to  workiti 
^Meld,  that, 
under  thcae 
circiiBMlancet| 
the  tenant  wm 
not  bound  t^ 
work  the  mine, 
and  that  under 
loss. 


Jones  v.  Shears  and  Others. 

ASSUMPSIT  on  an  agreement  to  take  a  colliery  at  a 
tfitttin  sleeping  rent,  and  to  continue  to  work  it  so  long  as 
it  waa  *'  &irly  workable."  Breach— Ths^t  the  defendants 
had  cea8e4  tP  work  it  while  fairly  workable. 

Plei^ — ThM^  thie  de/enda^^s  h^d  worked  the  colliery  as 
long  us  it  was  fairly  workatjle  (concluding  to  the  cpunti^y). 

It  appeared  that  t)iere  was  still  coal  in  the  mine>  but 
that  it  was  of  such  a  description  that  it  would  not  pay  to 
work  it. 

the  words  "fairly  workable"  a  tenant  was  not   bound  to  work  at   a  dead 
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Coleridge,  J.  (in  summing  up). — The  defendants  were 
not  obligedi  under  this  agreement,  to  go  on  working  so 
long  as  there  was  any  coal  to  be  found;  for,  I  am  of 
opinion,  that,  under  the  words  *^  fairly  workable,"  they 
were  not  obliged  to  work  at  a  dead  loss. 
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Verdict  for  the  defendants. 

Wilson  and  John  Evans,  for  the  plaintiff. 
E,  V.  Williams,  for  the  defendants. 

[  Attomiea — H.  Jones,  and  Crowder  Sf  M .] 


Scott,  Assignee  of  Jones,  a  Bankrupt,  v.  Lewis,  Esq.       March  2oth. 

Trover,  for  household  furniture.— The  declaration  Trorer  by  the 
lud  the  possession  to  be  in  the  bankrupt,  before  his  bank-  bankrupt 
niptcy,  and  the  conversion  by  the  defendant  after  the  J^ISfo^^ods, 
bankruptcy.  5^""^*^ 

'^     '^  R.  J.  sued  out 

Plea — that  before  the  said  John.  Jones  became  bank»  a  writ  of >f. /a. 
nipt,  one  Reea  Jones  caused  a  writ  of  fieri  facias  to  be  bukrapVand 
wed  out,  directed  to  the  defendant,  as  sheriff  of  Carmar-  {^VridTthe* 
thenshire,  commanding  him  to  levy  on  the  goods  of  the  sheriff  before 

_  the  bankruptcvi 

said  John  Jones  for  certain  damages,  and  that  the  writ  and  that  the 
was  indorsed  to  levy,  &c.,  and  was  delivered  to  the  de-  '^Jl^^^f 
fendant  before  the  bankruptcy  of  the  said  John  Jones,  to  goods;  and  that 

,  'no  docket  had 

he  executed  on  the  goods  of  the  said  John  Jones ;  and  been  struck 

that,  by  virtue  of  that  writ,  the  defendant,  before  the  bl^'^pt,  nei- 

bankruptcy  of  the  said  John  Jones,  took  the  goods  of  die  ^eriff  Notice  of 

said  John  Jones,  being  the  goods  in  the  declaration  men-  ^y  •ct  of 

bankruptcy. 
Replication — 
"ttt  the  judgment  was  obtuned  against .  the  bankrupt  by  cognovit  in  an  action  commenced  by 
colbutoii,  and  that  the  flat  issned  within  two  months  after  the  seizure.    Rejoinder — that  the  action 
*u  enmenetd  adversely : — Heldt  that  on  these  pleadings  the  plaintiff  must  begin. 

Beldt  also,  that  a  cognovit  which  is  filed  may  be  proved  by  putting  in  an  examined  copy 
^ihout  producing  the  original,  and  that  the  subscribing  witness  may  prove  that  he  saw  the  party 
npi  a  cognovit,  of  which  the  paper  produced  is  a  copy. 
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,  1836.  tioned^  and  afterwards,  and  before  the  said  bankruptcy^ 
sold  them,  and  levied  356/.  towards  satisfytng  the  damages 
aforesaid^  as  it  was  lawful  for  him  to  do ;  and  the  defen* 
dant  further  ayerred,  that  at  the  time  of  the  return  of  the 
said  writj  no  docket  had  been  struck  against  the  said  J. 
Jones,  nor  had  any  fiat  of  bankruptcy  issued  against  him ; 
and  that  the  defendant  did  not  know,  nor  had  he  receiyed 
any  notice  of  any  act  of  bankruptcy  haying  been  ccmi- 
mitted  by  the  said  John  Jones ;  (concluding  with  a  yerifi- 
cation.) 

Replication — that  the  writ  oi  fieri  facku  m  the  plea 
mentioned  was  sued  out  upon  a  judgment  obtained  by 
confession,  on  a  cognovit  actionem,  signed  by  the  said 
John  Jones,  in  an  action  conunenced  by  collusion  with 
the  said  Rees  Jones,  for  the  purpose  of  fraudulent  prefer- 
ence, and  without  any  declaration  having  been  filed  or 
delivered  in  the  said  action;  and  that  the  goods  in  that 
plea  mentioned  were  sold  by  the  defendant  after  the  said 
bankruptcy ;  and  the  plaintiff*  further  averred,  that  the 
said  fiat,  under  which  the  said  John  Jones  was  adjudgjed 
bankrupt,  issued  within  two  months  from  the  time  of  the 
said  seizure;  (concluding  with  a  verification.) 

Rejoinder — that  the  action  in  the  replication  mentioned 
was  commenced  adversely  by  the  said  Rees  Jones,  and 
not  by  collusion  for  the  purpose  of  fraudulent  preference; 
(concluding  to  the  country.) 

A  question  arose  on  these  pleadings,  as  to  which  party 
ought  to  begin. 

John  Evans  and  E.  V.  Williams  submitted,  that  the 
defendant  ought  to  begin  by  shewing  that  the  action  was 
commenced  adversely. 

CMltan,  for  the  defendant. — It  is  impossible  for  me  to 
prove  that  the  action  was  commenced  adversely. 

Coleridge,  J. — Although  I  was  at  first  inclined  to 
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think,  upon  the  mere  form  of  the  issue,  that  the  defen-  1335. 
dant  ought  to  begin,  I  am  now  satisfied  that  it  lies  on  the 
plaintiff  to  begin.  Questions  of  this  sort  must  be  decided 
more  upon  what  justice  to  the  parties  requires,  than  upon 
any  strict  rule  of  practice.  Here,  the  real  affirmative  is 
the  proof  of  collusion  (a). 

The  plaintiff's  counsel  began;  and  in  order  to  shew 
that  the  judgment  against  John  Jones  was  collusive,  the 
plaintiff^'a  counsel  tendered  in  evidence  an  examined  copy 
of  the  cognovit  (b). 

Chilion^  for  the  defendant — I  submit  that  the  original 
cognovit  must  be  produced. 

John  EvanSf  for  the  plaintiff. — A  cognovit  is  in  the 
nature  of  a  public  document ;  and  as  the  public  conve- 
nience requires  that  it  should  not  be  removed  from  the 
files  of  the  Court,  it  is  proveable,  like  all  other  public 
documents,  by  an  examined  copy. 

Coleridge,  J. — I  think  that  a  cognovit  filed  in  Court  is 
in  the  nature  of  a  public  document,  and  may  therefore  be 
proved  by  an  examined  copy. 

The  copy  of  the  cognovit  was  put  in,  and  the  attesting 
witness  to  the  original  proved  that  he  saw  the  bankrupt  sign 
the  cognovit,  of  which  the  paper  produced  was  a  copy. 

The  plaintiff  fiiiling  to  make  out  that  the  action  by 
Rees  Jones  was  brought  by  collusion,  there  was  a 

Verdict  for  the  defendant. 

(a)  See  the  coses  of  Shiieock  ▼.  cognoTit  was    admitted   by  the 

Pauman^  ante,  p.  289,  and  SmiMy.  pleadiogs,  and  that  the  plaintiffs 

Daoief,  ante,  p.  307.  counsel  wished  to  haye  the  de- 

{b)  It    would  seem  that    the  feasance  in  evidence. 
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John  EvanSy  and  E.  V.  JViUiamSf  for  the  plaintiiT. 

Cfiilion,  for  the  defendant. 

[Attoroies — Crowder  if  Co.^  and  Jones  4"  Morris,'] 


a 


Thomas  t>,  David. 

Assumpsit  against  the  defendant,  as  the  maker  of 
promissory  note. 

Plea — that  the  defendant  did  not  make  the  note. 

The  witnesses  on  both  sides  were  ordered  out  of  Court 

A  witness  on  the  part  of  the  plaintiff^  who  was  his 
female  servant,  and  who  was  one  of  the  attesting  witnesses 
to  the  defendant's  signature  of  the  promissory  note,  was 
asked,  on  cross-examination,  whether  she  did  not  con- 
stantly sleep  in  the  same  bed  with  her  master,  the  plain- 
tiff; and  she  said  that  she  did  not. 

On  the  part  of  the  defendant  several  witnesses  were 
called,  and  Edward  Lloyd>  who  was  the  fifth  of  them, 
was  asked  on  the  voir  dire,  whether  he  had  not  been  in 
Court  ?  He  said  that  he  had  been  in  Court  during  the 
examination  of  the  last  three  witnesses,  but  had  not  heard 
the  opening  of  the  counsel  for  the  defendant,  or  any  of 
the  evidence  adduced  on  the  part  of  the  plaintiff.  This 
witness  further  stated  that  he  was  not  aware  that  he  had 
been  ordered  out  of  Court,  and  had  come  in  when  some 


March  %1nd. 

In  an  action 
against  the 
maker  of  a 
promissory  note, 
one  of  the  sub- 
scribing wit- 
nesses was 
asked  if  she 
did  not  con- 
stantly sleep 
with  her  mas- 
ter, the  plaintiff. 
She  said  that 
she  did  not: — 
Held,  that  a 
witness  might 
be  called  for 
the  defendant 
to  proye  that 
she  did  so,  and 
that  this  was 
not  collateral 
to  the  issue; 
'  though,  if  the 
question  had 
been,  whether 
the  witness  had 
walked  the 
streets  as  a 
prostitute,  that 
would  ha?e 
been  so,  and, 

had  the  witness  ^^^  had  Called  him. 

denied  it,  other 
witnesses  could 
not  have  been 
called  to  con- 
tradict her. 

If  a  witness 
come  into 
Court  and  hear 
some  of  the 
evidence  after 
the  witnesses 

haye  been  ordered  out  of  Court,  it  is  entirely  in  the  discretion  of  the  Judge  whether  he  shall  be 
examined  or  not ;  and  this  is  so  ii^the  Exchequer  as  well  as  in  other  Courts,  the  only  difference  in 
that  Court  being  confined  to  revenue  cases,  in  which  the  rule  is  strict,  that  such  witnesses  cannot  be 
examine^. 


John  Evans,  for  the  plaintiff. — I  submit  that  this  wit- 
ness cannot  be  examined,  more  especially  as  this  is  an 
Exchequer  record,  in  which  Court  it  is  an  inflexible  rule, 
that  no  witness,  who  has  returned  into  Court  after  he 
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has  been  ordered  out,  can  be  examined.     This  was  laid 
down  in  the  case  of  Parker  v.  M'  William  (a). 

Chilion  for  the  defendant — This  witness  is  not  called 
to  corroborate  any  other  of  the  witnesses  for  the  defen- 
dant; but  to  prove  what  one  of  the  plainCiflP*s  witnesses 
denied,  namely,  that  her  master  slept  with  her. 

Coleridge,  J. — The  rule  you  refer  to  in  the  Court  of 
Exchequer  is  confined  to  revenue  cases;  in  other  cases,  the 
rule  there  is  the  same  as  it  is  in  the  other  Courts,  namely, 
that  the  rejection  of  the  evidence  is  entirely  in  the  dis- 
cretion of  the  Judge;  and  that  being  so,  I  think  that 
under  the  particular  circumstances  of  this  case  I  shall  be 
exercising  a  sound  discretion  in  receiving  the  evidence. 

John  Evans. — I  must  further  submit,  that  the  evidence 
of  this  witness  is  not  admissible,  because  the  point  upon 
which  he  is  called  to  contradict  the  witness  for  the  plain- 
tiff is  collateral  to  the  issue. 

Coleridge,  J. — Is  it  not  material  to  the  issue,  whether 
the  principal  witness  who  comes  to  support  the  plaintiff*s 
case  is  his  kept  mistress?  If  the  question  had  been, 
whether  the  witness  had  walked  the  streets  as  a  common 
prostitute,  I  think  that  that  would  have  been  collateral 
to  the  issue,  and  that,  had  the  witness  denied  such  a 
charge,  she  could  not  have  been  contradicted ;  but  here, 
the  question  is,  whether  the  witness  had  contracted  such 
a  relation  with  the  plaintiff,  as  might  induce  her  the  more 
readily  to  conspire  with  him  to  support  a  forgery,  just 
in  the  same  way  as  if  she  had  been  asked  if  she  was  the 
sister  or  daughter  of  the  plaintiff,  and  had  denied  that. 
I  think  that  the  contradiction  is  admissible. 

(a)  4  M.  &  P.  480.    See  also  the  case  of  Cook  v.  Nelhercote,  ante. 
Vol.  6,  p.  741,  and  the  cases  there  referred  to. 
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The  witness  was  examined,  and  stated^  that  the  witness 
in  question  slept  constantly  with  her  master. 

Verdict  for  the  defendant. 

John  Evans,  and  James  Evans^  for  the  plaintiff. 
Chilion,  and  E.  V.  WiUiams,  for  the  defendant. 
[Attomies— H.  Williams^  and  /.  Dooiet]. 


BRECON  ASSIZES. 


Manh2Ath.  Rkx  f.  Dale. 

False  pretences.  ^  ALSE  pretences. — The  indictment  stated  that  Che 
""^himreT*'  P™^"®''  ^'^  falsely  pretend  to  one  John  Morgan  that  he 
with  obtaining  was  a  gentleman's  servanti  that  he  had  lived  in  Brecon, 
ftisepretenM  &"<!  that  he  had  bought  twenty  horses  in  Brecon  fair; 
Mtieror^s*  *"**  **^*'>  ^y  ^^^^^  ^^  ^^^^  ^*1*®  pretence,  he  unlawfully 
8enrant,andhad  did  obtain  from  J.  M.  a  Certain  chattel,  to  wit,  a  filly,  with 

lired  at  Brecon,  .  -,    %   n        t    %  .!*»» 

and  had  bought  intent  to  cheat  and  defraud  the  said  J.  M.;  whereas,  m 

i^Brecon^.  ^uth  &c.,  (negativing  the  false  pretence), 

^h  ??*bo^  ht  '*  appeared,  from  the  evidence  of  the  prosecutor,  that 

the  filly  of  the  he  took  a  filly  to  Brecon  fair  to  sell,  and  that  he  met  the 

IR,  making  prisoner  in  the  fair  with  a  horse^  which  he  was  leading; 

MM^whSbT  *"^  ^^^^  **^®  prisoner  told  him  that  he  was  a  gentlemairs 

was  false,  and  servant,  living  in  Brecon,  and  would  Uke  to  purchase  the 

also  telling  him  i  a  i  i 

that  he  would  filly  for  his  master.  The  prosecutor  fiirther  stated,  that 
^CrMTKeys  h^  sold  the  filly  to  the  prisoner  for  11/.;  and  that  the  pri- 
and P*ybiin.     gQ^er  then  said  that  he  had  twenty  other  horses  at  the 

The  prosecutor  ^ 

stated  that  he     Cross  Keys,  at  Brecon,  which  he  had  purchased;  and  that  if 

parted  with  his 

ftUy  because  he 

expected  the  prisoner  would  come  to  the  Cross  Keys  and  pay  him,  and  not  because  be  believed  that 

the  prisoner  was  a  gentleman's  servant,  &c. : — Held,  that  if  the  prosecutor  did  not  part  wi(h  his 

filly  by  reason  of  the  fidse  pretence  charged,  or  any  part  of  it,  the  prisoner  must  be  acquitted. 


Rbx 

V, 

Dalk. 
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the  prosecutor  would  take  the  horse  that  he  (the  prisoner)  18dG. 
had  got  down  to  the  Cross  Keys,  he  (the  prisoner)  would 
come  down  there  in  about  half  an  hour  and  pay  the  prose- 
cutor for  the  filly.  The  prosecutor  further  said,  that  he 
thereupon  delivered  the  filly  to  the  pri3oner9  and  took 
the  prisoner's  horse  to  the  Cross  Keys,  where  he  ascer- 
tained that  the  prisoner  had  no  horses,  and  did  not  live  at 
Brecon,  and  was  not  a  gentleman's  servant.  The  prosecu- 
tor also  stated,  that  the  horse  delivered  by  the  prisoner  to 
him  was  worth  little  or  nothing,  and  that  the  prisoner 
went  away  with  the  prosecutor's  filly.  In  his  cross-ex- 
amination, the  prosecutor  said  that  he  delivered  the  filly 
to  the  prisoner  because  he  believed  that  the  prisoner 
would  call  at  the  Cross  Keys  and  pay  him,  and  not  be- 
cause he  believed  the  prisoner  to  be  a  gentleman's  servant, 
or  lived  at  Brecon,  or  had  purchased  twenty  horses. 

Coleridge,  J.,  (in  summing  up). — The  question  for 
yon  to  consider  is,  whether  the  prosecutor  parted  with 
his  filiy  by  reason  of  his  having  believed  any  false  pre- 
tence made  use  of  by  the  prisoner.  It  is  sufficient  for  the 
prosecutor  to  prove  that  any  one  of  the  pretences  charged 
in  the  indictment  was  false,  and  that  he  parted  with  his 
filly  by  reason  of  such  false  pretence,  the  prisoner  intend- 
ing to  defraud  him  thereby.  However,  in  this  case 
the  prosecutor  himself  says  that  he  parted  with  his  filly 
because  the  prisoner  promised  to  pay  him,  and  not  on 
account  of  any  of  the  false  pretences  charged.  If  you 
thbk  that  that  was  so,  you  will  acquit  the  prisoner. 

Verdict — ^Not  guilty. 

£.  V,  fVilUamSy  and  Hall,  for  the  prosecutor. 

John  Evans,  and  Powell,  for  the  prisoner. 

[Attornies— C/iwrcA,  and  Pickford,] 
VOL.  VII.  A  A  N.  P. 
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False  pretencea.  -1^  ALSE  pretences. — The  Jirsi  count  of  the  indictment 
rdebt^^ftS'ch  charged  that  the  prisoner  did  unlawfully  and  falsely  pre- 
B.  could  not       tend  to  one  Mary,  the  wife  of  Peter  Williams,  that  one 

gel  payment.  "^ 

c,  a  aemuit  John  Williams,  the  master  of  the  prisoner,  had  bought  of 
A.*8  wife"nd  ^^c  Said  Peter  Williams  two  sacks-full  of  malt ;  and  that,  by 
MctlTofmaitof  ™®""®  ^^  ^^^^  ^*'^®  pretence,  he  did  obtain  from  the  said 
her,  saying,  M.  W.  two  sacks-full  of  mslt,  with  intent  to  cheat  and  de- 
bought  them  of  fraud  the  said  P.  W.  of  the  same;  whereas,  in  truth,  &c., 
fhii tohL foL,  (negativing  the  false  pretence), 
but  took  the  The  secottd  count  was  similar,  except  that  it  stated  that 

malt  to  B.,  his  '  ^ 

master,  to  en-  the  pretence  was  that  the  malt  was  bought  on  credit* 

pay  himself  the  ^he  MiVcf  count  Stated  the  pretence  to  be — ^that  John 

^t ifcfdid  Williams  had  bought  the  malt  and  paid  for  it 

not  intend  to  Jt  appeared  that  the  prosecutor  Peter  Williams,  owed 

but  merely  to  John  Williams,  the  prisoner's  master,  a  sum  of  money,  of 

rowtir's^wer  which  John  Williams  could  not  procure  payment;  and  that 

to  compel  A.  to  ^fce  prisoner,  in  order  to  secure  to  his  master  the  means 

pay  him  a  *  ' 

just  debt,  c.       of  paying  himself,  had  gone  to  the  prosecutor's  wife  in  her 

b^*con!Ji*cted       husband's  absence,  and  told  her  that  his  master  had  bought 

^Ub^aL^^  of  her  husband  two  sacks  of  malt,  and  had  sent  him  to 

pretences.  fetch  them  away;  and  that  thereupon  the  prosecutor's 

wife  delivered  the  two  sacks  of  malt  to  the  prisoner,  who 

carried  them  to  his  master.     It  further  appeared  that  the 

pretence  was  false,  and  that  the  prisoner  knew  it  to  be 

false  at  the  time  he  used  it. 

Chilioni  for  the  prisoner,  submitted  that  the  prisoner 
must  be  acquitted,  as  he  had  no  intent  to  defraud. 

E.  V.  Williams,  for  the  prosecution. — As  it  has  b^en 
proved  that  what  the  prisoner  pretended  was  false,  and 
that  he  knew  it  to  be  so,  and  that  by  means  of  such  false 
pretence  he  obtained  the  goods,  he  has  brought  himself 
within  the  statute ;  for  every  on6  must  be  taken  to  have  in- 


WELCH  CIRCUIT,  6  WILL.  IV. 

tended  the  natural  consequence  of  his  own  act,  and  the 
natural  consequence  of  the  prisoner's  act  was  to  defraud 
Peter  Williams. 

Coleridge,  J.,  (in  summing  up). — Although  prima 
fade  every  one  must  be  taken  to  haye  intended  the  na- 
tural consequence  of  his  own  act;  yet  if,  in  this  case,  you 
are  satisfied  that  the  prisoner  did  not  intend  to  defraud 
Peter  Williams,  but  only  to  put  it  in  his  masters  power  to 
compel  him  to  pay  a  just  debt,  it  will  be  your  duty  to  find 
him  not  guilty.  It  is  not  sufficient  that  the  prisoner 
knowingly  stated  that  which  was  false,  and  thereby  ob- 
tidned  the  malt ;  you  must  be  satisfied  that  the  prisoner 
at  the  time  intended  to  defraud  Peter  Williams. 

Verdict — ^Not  guilty. 
E.  V.  WUUamst  for  the  prosecution. 
Ckilion,  for  the  prisoner. 


A  a2 


OASES  AT  NISI  PRIUS. 

COURT  OF  KING'S  BENCH. 

Sittings  after  Michaelmas  Term,  1835. 

BEFORE  MR.  JUSTICE  COLERIDGE. 


Nov,  26fA.  Power  v.  Barham. 

If,  in  an  action  ASSUMPSIT,  on  a  warranty  of  four  pictures. — The  de- 

ofp1ctu«i"i7  claration  stated,  that,  in  consideration  that  the  plaintiff 

appewr  that,  be-  would  purchase  four  pictures  of  the  defendant,  to  be  paid 

the  vendor  for  by  two  Other  pictures,  of  the  value  of  50/.,  and  a  bill  of 

vendee  Uiauhey  exchange  forllO/.,  the  defendant  undertook,  &c.,  that 

JTpIrtlcXr^'  *'^®  ^^^  pictures  first  mentioned  were  painted  by  Canaletti. 

master,  it  will  Breach— that  neither  the  four  pictures,  nor  any  of  them, 

be  for  tbe  jury 

to  conuder        wcre  painted  by  Canaletti.    Plea — ^Non  assumpsit. 
vilfdor'JSllSe  On  the  part  of  the  plaintiff  it  was  proved  by  Mr.  Merrick, 

thisrepresenia-   th^t,  in  the  beginning  of  the  year  1832,  he  saw  the  four 

tion  as  a  part  ^  o  o  ^  j 

of  the  contract  pictures  at  the  house  of  the  defendant,  and  asked  him  if 

whether  the  they  Were  true  pictures  of  Canaletti,  and  the  defendant 

Ae^Si^c^"-^'  replied,  "  There  is  no  doubt  that  they  are  so;"  and  that, 

tation  as  matter  on  the  plainti£f  afterwards  coming  to  the  defendant,  the 

of  opinion  only. 

If,  in  such  plaintiff  said  to  the  defendant,  ''  Are  they  Canaletti's  ?** 
defendant  ^ead  ^^^  ^^^  defendant  replied,  "  There  can  be  no  question 
Don  aMumpsit     about  it."    In  his  cross-examination  this  witness  said,  that, 

only,  the  genu-  '  ' 

ineness  of  the  immediately  after  the  sale  of  the  pictures,  (at  which  he  was 
fn^issife,  an°d  DOt  present),  the  witness  was  directed  by  the  plaintiff  to  get 
need^consWer     ^^  pictures  framed ;  and  that,  before  he  did  so,  he  com- 

it  with  a  view     municated  to  the  plaintiff  and  defendant,  that  Mr.  Wood- 
to  the  amount 
of  damages.        bum  had  said,  that  two  of  the  pictures  we^e  not  painted 

fo/Vdefendant  ^y  Canaletti,  and  that  the  plaintiff  still  desired  that  they 
in  his  address     might  be  framed,  but  said  he  "  would  see  about  it  i"  and 

to  the  jury  **  '  ' 

dte  a  case,  but    the  pictures  werc  accordingly  framed,  and  were  hung  up 

call  no  wit- 
nesses, the 
plaintiff's  counsel  has  a  right  to  observe  on  the  case  cited. 
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in  the  plaintiff's  house  till  the  year  1835,  when  they  were 
offered  for  sale  at  Messrs,  Brooks  &  Hedger's  auction 
rooms,  but  not  spld.  This  witness  further  stated,  that  he 
could  not  be  positive  whether,  when  the  plaintiff  asked 
the  defendant  previously  to  the  sale,  whether  the  pictures 
were  by  Canaletti,  the  defendant  said^  '*  There  is  no 
doubt  about  it,"  or,  '*  I  think  there  is  no  doubt  about  it" 
The  following  bill  of  parcels  was  put  in.  It  was  signed 
by  the  defendant : — 

«*  N.  Power,  Esq. 
'•  1832.  Bought  of  J.  Barham. 

"  May  14.    Four  pictures.    Views  in  Venice. 

Canaletti      *        -        -         •  £160  0  0 
*'  Settled  by  2  pictures     -     £50  0  0 
And  by  bill  at  5  months,     110  0  0 

"  J.  Barham.'' 

It  farther  appeared  that  the  bill  of  exchange  for  1 10/. 
had  been  paid. 

It  was  proved  by  Mr.  Marsden,  an  artist,  that,  in  his 
judgment,  the  pictures  were  not  painted  by  Canaletti,  and 
that  his  reason  for  so  thinking  was,  that  Canaletti  was  parti- 
cularly accurate  in  his  perspective,  and  was  well  versed  in 
architecture ;  and  that,  in  the  pictui'es  in  question,  there 
were  defects  in  the  architecture  of  the  buildings,  and  also 
in  the  perspective.  This  witness  also  stated,  that  it  was 
often  impossible  to  recognise  the  works  of  particular  mas- 
ters, as  they  got  into  ignorant  hands,  who  altered  the 
character  of  the  pictures  entirely ;  and  that  it  sometimes 
happened,  that  a  great  master  would  copy  the  picture  of 
another  great  master. 

CampbeU,  A.  G.,  for  the  defendant. — Unless  there  is  a 
clear  warranty  of  a  picture^  what  is  said  between  the 
buyer  and  the  seller  is  mere  matter  of  opinion.  On  the 
sale  of  pictures  nothing  is  more  common  than  to  have  the 
wurJs  added,  *'  warranted  of  a  particular  master.*' 


Power 

V. 
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1835.  '^  ^^®  ^^^®  ^^  Jendwine  v.  Slade  (a),  it  was  held  that 

the  putting  down  the  name  of  an  artist  in  a  catalogue,  as 
the  painter  of  any  picture,  is  not  such  a  warranty  as  will 
Babham.  subject  the  party  selling  to  an  action^  if  it  turns  out  that 
he  was  mistaken,  and  that  it  was  not  the  work  of  the  artist 
to  whom  it  was  attributed ;  and  in  that  case  Lord  Kenyon 
says,  ^'  It  was  impossible  to  make  this  the  case  of  war- 
ranty. The  pictures  were  the  works  of  artists  some 
centuries  back,  and  there  being  no  way  of  tracing  the 
picture  itself,  it  could  only  be  a  matter  of  opinion,  whe- 
ther the  picture  in  question  was  the  work  of  the  artist 
whose  name  it  bore  or  not."  That  being  so,  what  is  there 
in  the  present  case  to  shew  that  there  was  a  warranty? 
The  word  Canaletto  only  denotes  that  the  defendant  con- 
sidered the  pictures  to  be  by  that  master;  and  Mr. 
Merrick  is  by  no  means  positive  that  the  defendant  did 
more  than  express  an  opmion  as  to  the  master  by  whom 
these  pictures  were  painted ;  and  if  the  plaintiff  had  not 
been  aware  that  there  had  been  no  warranty,  he  would 
not  hiave  kept  the  pictures  so  long. 

Plait,  for  the  plaintiff. — I  submit,  that,  as  a  case  has 
been  cited  on  the  part  of  the  plaintiff,  I  have  a  right  to 
observe  on  that  case* 

Coi^ERiDGE,  J. — You  have  a  right  to  observe  on  the 
case,  if  you  choose  to  do  so;  but  I  do  not  think  that  the 
case  cited  governs  the  present. 

Plati. — ^That  being  your  Lordship's  opinion,  I  shall 
make  no  observation. 

Coleridge,  J.,  (in  summing  up).— The  question  in  this 
case  is,  whether  a  representation  was  made,  a»  a  part  of 
the  contract,  that  these  pictures  were  painted  by  Canaletti. 
The  question  is  not,  whether  the  defendant  gave  it  as  his 
opinion,  that  they  were  so,  but  whether,  as  a  part  of  the 

(a)2Esp.N.P.  C.  672. 
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contract,  he  represented  these  pictures  as  works  of  that  ^935, 
master.  A  person  may  make  a  representation  as  to  a 
thing  which  occurred  a  great  many  years  ago ;  and  if  he 
do  so,  as  a  part  of  a  contract,  he  is  bound  by  that  repre* 
sentation.  Thus,  if  on  the  sale  of  a  horse  it  is  repre- 
sented as  a  part  of  the  contract,  that  the  great  grandam 
of  the  animal  was  a  celebrated  racer,  that  would  be  bind- 
ing. The  question  is  not,  whether  the  defendant  repre- 
sented these  pictures  to  be  Canaletti's,  as  matter  of 
opinion ;  but  whether  he  represented  and  undertook  that 
they  were  so,  as  a  part  of  the  contract  ?  The  plaintiff 
seeks  to  make  out  his  case,  by  proving  that  the  defendant 
said  that  the  pictures  were  Canaletti's ;  but  the  witness 
b  not  sure  that  the  words,  '^  I  think,"  were  not  added ; 
and  the  plaintiff  also  puts  in  the  bill  of  parcels,  upon 
which  the  learned  Attorney-General  contends,  that  the 
word  "  Canaletto,"  does  not  import  a  warranty,  and  he 
cites  a  case,  decided  by  a  very  eminent  Judge,  to  shew  that 
a  name  in  a  catalogue  does  not  import  a  warranty,  but 
matter  of  opinion  only.  I  do  not  know  that  Lord  Kenyon 
meant  to  lay  down,  as  matter  of  law,  that  a  name  in  a 
catalogue  could  not  import  a  warranty.  I  do  not  myself 
thmk  it  is  a  question  of  law  at  all ;  but  that  it  rather  was 
for  the  jury  to  consider,  that,  as  it  related  to  what  occur- 
red many  years  ago,  it  must  have  been  matter  of  opinion 
only;  and  that  seems  very  reasopable.  I  think,  there- 
fore, that  the  eflect  of  the  name  Canaletto  is  not  what  I 
ought  to  lay  down  to  you,  but  that  you  should  consider 
what  that  name  imports,  and  that,  in  so  considering,  you 
should  look  at  the  other  facts  of  the  case,  and  having 
done  so,  you  will  say  whether  these  pictures  were  stated 
to  be  Canaletti's,  as  k  part  of  the  contract  of  sale,  or 
whether  they  were  represented  as  such  by  the  defendant, 
as  mere  matter  of  opinion  only.  If  the  former  is  your 
view  of  the  case,  you  will  find  for  the  plaintiff;  but  if  you 
take  the  latter  view  of  it,  you  ought  to  find  for  the  de- 
fendant.   Whether  these  pictures  are  really  Canaletti's, 


3G0 
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is  not  in  issue  on  this  record ;  and  whether  they  are  so 
or  not,  is  only  material  to  consider  in  respect  of  the  da- 
mages; and  on  this  subject  Mr.  Marsden  has  given  you 
good  and  intelligible  reasons  for  thinking  that  these  are 
not  Canaletti's.  He  names  points  for  which  Canaletti 
was  celebrated,  and  says  that  these  pictures  have  not 
those  points;  he,  however,  says  very  fairly  that  it  is 
difficult  to  judge  of  the  originality  of  a  picture;  indeed, 
we  all  know,  that  in  some  cases,  a  copy  by  a  first  rate 
artist  may  be  really  better  than  the  original.  Still,  original 
pictures  have  often  an  imaginary  value,  and,  therefore,  a 
well  executed  copy  may  be  worth  less  in  point  of  price 
than  a  bad  original. 

Verdict  for  the  plaintiff— Damages  8R 

Piatt,  and  Hayes,  for  the  plaintiff. 
Campbell,  A.  G.,  for  the  defendant. 

[Attomies— Hi««/cy,  and  J.  W,  8f  J,  C.  Bagtri,"] 


In  the  ensuing  term,  Campbell,  A.  G.,  applied  for  a  new 
trial ;  but  the  Court  refused  a  rule. 


See  the  case  of  Lami  v.  Tucker, 
ante.  Vol.  4,  p.  15.  In  the  case 
of  Hill  V.  Gray,  1  Stark.  N.  P.  C. 
435,  Lord  Ellenborough  held, 
that  >f  the  agent  of  the  vendor 
of  a  picture,  knowing  that  the 


vendee  labours  under  a  delusion 
respecting  the  picture,  which  ma- 
terially influences  his  judgment, 
permits  htm  to  make  the  .pur^ 
chase  without  removing  that  de- 
lusion, the  sale  is  void. 


Nov.  26M.  Periling  and  Others  c.  Brook. 

Whether  an        USE  and  occupation.     Plea — General  issue. 
jMwsh^ien-*      ^^^  ^"'y  question  in  the  case  was,  whether  the  follow- 

ure  as  a  present 

demise,  is  a  question  of  intention  to  be  collected  from  the  instrument;  therefore,  where  an  agree- 
ment for  a  lease  obtained  a*  stipulation  as  to  the  terms  upon  which  the  tenant  should  hold  till  a 
lease  was  granted,  but  also  contained  a  proviso  that  it  should  not  be  construed  or  taken  to  operate 
as  tt  lease  or  actual  demise  : — Held,  thatU  did  not  require  a  lease  stamp. 
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iog  agreement,  which  bore  a  35s.  stamp,  ought  not  to  have         1835. 
borne  a  lease  stamp. 

**  An  agreement  made  between  Philip  Perring,  of  ftc, 
Esq.,  Benjamin  Barnard,  of  &c.,  and  Thomas  Gaitskell, 
of  &c.,  Esq.  for  themselves,  their  heirs,  executors,  and  ad- 
ministrators, on  the  one  part ;  of  Sarah  Brook,  of  &c., 
widow,  for  herself,  her  executors,  administrators,  and 
assigns,  of  the  other  part. 

"  The  said  P.  P.,  B.  B.,  and  T.  G.,  hereby  agree  that 
they  will  by  indenture  grant  to  the  said  S.  B.,  and  the 
said  S.  B.  hereby  agrees  that  she  will  accept  a  lease  of  all 
that  piece  or  parcel  of  ground  [describing  it],  for  the 
term  of  fifty-six  years,  &c.,  at  the  rent,  &c«  And  it  is 
agreed,  that  in  the  said  lease  bo  to  be  granted  shall  be 
contained  covenants  to  pay  rent  and  taxes,  and  to  repair, 
and  also  a  condition,  authorizing  the  re-entry  of  the  said 
P.  P.,  &c.,  for  non-payment  of  rent,  or  non-performance 
of  covenant. 

''  And  that,  until  such  lease  and  counterpart  shall  be 
executed,  the  rent,  (Covenants,  and  conditions  agreed  to  be 
therein  respectively  reserved  and  contained,  shall,  as 
nearly  as  circumstances  will  perniit,  be  paid,  observed, 
and  performed,  as  if  the  same  had  been  actually  executed ; 
and  particularly,  that  any  right  of  re-entry,  which,  in  case 
sQch  execution  had  actually  taken  place,  might  or  could 
ha?e  been  enforced  by  the  said  P.  P.,  B.  B:,  and  T.  G., 
their  executors,  administrators,  or  assigns,  shall  and  may 
be  exercised  and  enforced,  if  they  shall  think  fit,  by  de- 
claring this  agreement  absolutely  null  and  void,  and  re- 
taking the  said  premises  accordingly.  Provided  always, 
that  these  presents,  or  any  thing  herein  contained  shall 
not  operate,  or  be  construed  or  taken  to  operate  as  a 
lease  or  actual  demise  of  the  said  premises,  or  any  part 
thereof,  or  any  further  or  otherwise  than  as  an  agreement 
for  a  lease." 

Ball,  for  the   defendant. — I  submit  that  this  paper 
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\S35.  should  have  borae  a  lease  stamp.  The  question  iS|  whe- 
ther there  are  words  of  present  demise  or  not ;  and  here, 
though  a  future  lease  is  mentioned,  the  clause  which  re- 
lates to  the  occupatbn,  and  the  terms  of  it,  till  the  lease 
is  made,  is  clearly  a  clause  of  present  demise ;  and  it 
contains  a  stipulation  for  re-entry,  which  would  hardly 
be  the  case  if  there  was  to  be  no  demise  till  the  lease  was 
made.  In  the  case  oi  Poole  v.  Beniley  (a),  it  was  decided 
that  an  instrument  containing  words  of  present  dembe 
will  operate  as  a  lease,  if  such  appear  to  be  the  intention 
of  the  parties^  though  it  contain  a  clause  for  a  future 
lease,  as  where  the  one  agrees  to  let,  and  the  other  agrees 
to  take,  land  for  61  years  for  building,  and  the  landlord 
agrees  to  grant  a  lease  when  the  houses  were  covered 
in.  And  in  the  case  of  Doe  on  the  demise  of  Walter  v. 
Groves  (&),  the  authority  of  that  case  is  recognised. 

Coleridge,  J. — There  is  a  great  number  of  cases  on 
this  subject,  but  not  from  any  doubt  about  the  law.  It  is 
always  a  question  of  intention  to  be  collected  from  the 
instrument ;  and  this  instrument  contaiqs  an  express  sti- 
pulation that  governs  all  the  rest — that  this  agreement 
shall  not  operate  as  a  demise*  The  stamp  is  sufficient  (c). 

Verdict  for  the  plaintiffs. 

«/•  Martin,  for  the  plaintiffs. 
Ball,  for  the  defendant. 

[Aitorma-^Gaieikeil,  uadJudkens,'] 

{a)  12  Ba.  168.  this  is  so,  and  there  is  any  doabt 

(6)  15  Ea.  244.  as  to  whether  a  lease  stamp  Is  re- 

(c)  I9  ge^eralf  iastnunents  of  quired,  the  prudient  coarse  is  to 

this  kind  are  drawn  on  unstamped  have  the  instrum^t  stamped  as 

paper,  and  if  any  dispute  arises,  an  agreement,  and  also  as  a  lease, 

the  instrument  is  taken  to  the  and  if  this  be  done,  only  one  pe- 

Stamp  Office  to  be  stamped,  on  nalty  is  payable, 
payment  of  the  peaalty.    Where 


MICHAELMAS  TERM,  6  WILL.  IV.-K.B.  863 

1835. 

BEFORE  LORD  DENHAN,  C.  J. 


Stockdale  V.  Chapman.  Dec.  3rd. 

JL  RESPASS    and   fake   imprisonment.      Pleaa — ^Not  pieu  in  faite 
guilty ;  leave  and  licence ;  and  several  special  pleas^  justi-  Ij^rtfTn  "a  de- 
fying (each  in  a  separate  plea)  the  detention  of  the  plain-  tention  lo  the 
tiffin  the  King*8  Bench  prison,  on  a  claim  by  prescription  prison  for  cham- 
to  chamber-rent,  commitment  fees,  and  a  discharge  fee.  feMiepiJMd^^^ 
There  was  also  a  plea  justifymg  the  detention  on  a  claim  ¥®  ^^  either  of 
for  chamber^rent,  alleging  it  to  be  demandable  under  a  by  eyidence  ai- 
rale  of  the  Court  of  King's  Bench.  teotioo  to\ate 
It  appeared  that  the  plaintiff  had  been  committed,  in  pur-  J^°J|JJ  *^" 
Buance  of  a  sentence  of  imprisonment  for  libel,  to  the  King's  fees  together ; 
Bench  prison,  of  which  the  defendant  was  the  Marshal,  fence  leqnires'a 
His  term  of  imprisonment,  under  the  rule  of  the  Court- of  ^"xh?  Master 
King's  Bench,  for  the  sentence,  expired  on  the  morning  of  the  King's 

^.      ,-.       i.-n«  .AA»r    .1  ,.     ,  ,    Bench  prison 

of  the  18th  of  February,  18S5,  but  be  was  not  discharged  has  a  right  to 
at  that  time,  but  detained  four  days  longer,  in  conse-  p^nerfor^*^ 
quence  of  the  demand  for  fees.  &c.  stated  in  the  plead-  "'^'^Jl^'h^^*' 
ings.     To  establish  the  right  of  detention,  on  the  part  prisoaer  under 
of  the  defendant,  Mr.  Hewitt,  the  clerk  of  the  papers  of  bTdiK^arg^ 
the  prison  was  called,  and  spoke  to  the  practice  for  more  {^^Sn  aI*"' 
than  twenty-six  years  past ;  he  said,  *'  A  prisoner  coming  morning  r 
in  is  toU  that  the  rent  is  a  shilling  a  week,  and  if  he  is  in 
arrear  it  b  demanded  of  him,  and  if  he  does  not  pay  he 
is  detained.     I  have  known  many  instances  of  persons 
being  detained  for  it,  and  know  of  so  distinction  between 
civfl  and  criminal  prisoners ;  but  in  case  of  poverty  and 
distress  the  Marshal  has  invariably  given  it  up ;  Gs.  id.  is 
daimed  by  the  Marshal,  as  a  commitment  fee,  from  all 
classes  of  prisoners,  without  distinction.    When  they  are 
committed  the  turnkey  calls  upon  them  for  it,  and  if  they 
do  not  pay  it,  then  it  is  demanded  when  they  go  out,  and 
sometiines  given  up  when  the  parties  are  very  poor ;  but 
when  not  given  up,  they  have  been  detained  for  many 
days.    The  discharge  fee  demanded  from  the  Crown  pri- 
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sonersy  viz.  those  committed  by  the  Court,  is  !/•  lis.  8tL, 
Mhich  is  demanded  with  the  6s.  2d.  and  the  rent  due,  be- 
fore they  are  discharged ;  and  the  Marshal  has  detained  for 
that  fee  of  1/.  lis.  Sd.**  On  his  cross-examination  by  tbe 
plaintiff  he  said,  that  a  person  occupying  a  chamber,  and 
not  paying  his  rent,  might  be  turned  out  of  his  chamber. 
He  referred  to  the  rule  of  Court  on  the  subject  of  the 
rent,  which  was  headed  *'  1760. — Table  of  fees  to  be  taken 
by  the  Marshal  in  any  civil  action."  In  answer  to  a  ques* 
tion  from  the  Chief  Justice,  he  said  that  he  did  not  know 
of  any  rule  of  Court  applying  to  prisoners  committed  by 
the  Court.  An  attorney,  named  Bryant,  who  waa  derk 
of  the  papers  fifty-seven  years  ago,  proved  the  fees  claim- 
ed to  foe  the  same  as  those  stated  by  the  former  witness^ 
and  added,  that  during  his  time  two  gentlemen  were 
committed  by  the  Court  of  King's  Bench  for  bribing 
voters  at  the  Hendon  election;  that  1/.  17«.  lOd.  was  de- 
manded of  them :  they  at  first  made  some  demur  to  the 
payment,  and  the  matter  was  referred  to  Mr.  Baldwin,  of 
the  Crown  Office,  and  Mr.  Templer,  who  satisBed  those 
gentlemen  of  the  right,  and  they  paid  the  money.  The 
witness  further  stated,  that,  in  practice,  the  demands  ap- 
plied to  civil  as  well  as  criminal  cases ;  and  that  prisoners, 
^when  poor,  were  generally  recommended  to  apply  to  a 
charitable  institution  which  was  held  at  the  Thatched 
House  Tavern,  who  used  to  pay  the  fees  for  thenu 

Mr.  Chester,  the  defendant's  attorney,  and  clerk  to  the 
Marshal  of  the  King's  Bench,  was  called;  and  from  his 
evidence  it  appeared  that  the  defendant  came  into  office 
in  May^  1834,  during  the  time  of  the  defendant's  imprison- 
ment ;  that  tbe  plaintiff  occupied  a  chamber  till  the  time 
,of  his  discharge ;  that,  by  direction  of  the  defendant,  be 
saw  the  plaintiff  about  eleven  in  the  morning  of  the  lOtfa 
of  February,  and  told  him  that  if  he  would  apply  by  letter 
to  the  Marshal  for  the  remission  of  his  fees,  they  would 
be  immediately  given  up,  and  he  might  go  away ;  that,  in 
the  course  of  conversation,  the  plaintiff  said  the  Marshal 
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had  demanded  of  him  commitment  and  discharge  fees  and 
chamber-rent,  and  said  he  would  not  give  the  witness  any 
authority  to  carry  any  message  to  the  Marshal  as  to  their 
remission;  that  he  saw  him  again  on  the  Uth,  and  said  to  Chapman. 
him,  **  Mr.  Stockdale,  I  think  it  is  a  pity  you  should  not 
leave  ?  "  The  plaintiff  said,  *'  I  shall  not  leave ;  I  have  writ- 
ten to  the  Chief  Justice,  and  I  shall  not  leave  until  I  get 
his  answer."  That,  on  the  13th  of  February,  he  saw  the 
plaintiff  again ;  who  said,  "  I  have  not  received  an  answer 
to  the  letter,  and  I  shall  go,  if  you  please.^'  The  witness 
replied,  *'  Why,  the  doors  of  the  prison  have  been  open 
to  you  ever  since  the  10th.*'  The  witness  stated  that  the 
plaintiff  was  discharged  on  the  LSth,  without  having  paid 
any  fees.  On  his  cross-examination  he  said,  that  he  never 
made  any  demand  of  the  plaintiff^  but  that  he  was  present 
some  days  before  the  10th  of  February,  when  the  plaintiff 
asked  the  Marshal  if  he  was  subject  to  any  forms  before 
he  would  be  discharged  ?  and  that  the  Marshal's  reply 
was,  **  None  whatever.  There  are  the  usual  fees.  I  do 
not  know  whether  you  owe  any  rent,  but  the  turnkey,  on 
referring  to  the  chum-book,  will  tell  you  that." 

Lord  Denman,  C.  J.,  inquired  of  the  defendant's  coun- 
sel if  they  had  any  other  evidence  of  what  the  detention 
was  for  ? 

A  turnkey  was  then  called,  but  he  did  not  prove  any«> 
thing  material  on  the  part  of  the  defendant ;  but  on  his 
cross-examination  by  the  plaintiff,  he  admitted  that  he 
did  not  believe  that  he  demanded  any  fee  of  him  at  the 
time  of  his  commitment. 

Andrews,  Serjt.,  for  the  defendant,  proposed  to  put  in 
the  Report  of  the  Commissioners. 

Lord  Denman,  C.  J. — I  do  not  see  how  you  will  iden- 
tify it.  But  it  seems  there  are  other  difficulties.  Have 
you  proved  any  of  the  pleas  ? 
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Andrews^  Seijt.,  referred  to  the  second  plea,  of  deten- 
tion for  chamber  rent. 

STOCKOAI.C 
0. 

Chafmak.         Lord  Dknman,  C.  J. — ^Tbe  evidence  is  that  yon  detaia 
for  chamber  rent  and  fees. 

Andrews^  Seijt^  admitted  thisi  but  contended  that  it 
was  a  detention  for  chamber  rent. 

Lord  DsNMANy  C.  J. — Is  that  proved  ?  According  to 
the  evidence,  it  appears  that  the  detention  was  for  cham- 
ber rent  and  something  more,  namely,  fees* 

Channell. — ^As  the  pluntiff  refuses  to  pay  either,  it  b 
sufficient,  as  it  amounts  to  a  refusal  to  pay  each. 

Lord  Dbnuan,  C.  J. — ^It  strikes  me  that  it  will  not  do. 
I  am  of  opinion,  on  the  evidence  as  to  the  second  plea, 
that  you  did  not  detain  him  for  chamber  rent,  but  for 
chamber  rent  and  fees.  Then  if  we  go  to  the  other  pleas, 
have  you  proved  a  prescriptive  right  to  fees  at  all?  But, 
supposing  there  is  such  evidence,  the  same  objection, 
changing  the  form  of  it,  will  prevail,  because  you  detain 
for  more  than  the  particular  thing  mentioned  in  the  plea. 
I  think  the  precise  sum  for  which  you  claim  to  detain  must 
be  demanded,  and  if  you  do  not  demand  that  precise  sum, 
you  cannot  be  said  to  detain  for  it  There  is  also  another 
difficulty  in  my  mind  which  may  as  well  be  stated,  and  that 
is,  whether  there  is  a  right  to  detain  a  Crown  prisoner 
after  the  day  on  which  the  imprisonment  expires.  Per- 
haps it  would  be  for  his  own  convenience  that  he  should 
remain  during  the  night. 

Andrews,  Serjt. — He  does  not  insist  upon  going  out — 
he  does  not  complain  of  being  detained  till  the  morning  of 
the  10th. 
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Lord  Denman>  C.J. — Perhaps  the  plea  of  leave  and         1836. 
licence  may  cover  that. 

The  PlaintiflTy  in  reply. — I  rely  on  my  sentence  accord- 
ing to  the  rule,  which  only  justified  my  detention  till  mid^ 
night  of  the  9th  oi  February.  As  to  the  commitment  fee 
it  was  not  demanded  at  the  time.  I  also  contend  with  re- 
gard to  the  chamber  rent,  that,  as  by  the  rules  the  Mar- 
shall may,  when  it  amounts  to  ISf.,  take  an  inventory  of 
the  goods,  and,  if  the  prisoner  still  neglect  to  pay,  may 
remove  him  to  the  poor  side;  he  cannot,  in  this  case, jus- 
tify my  detension,  although  it  appears  that  there  was  not 
any  poor  aide  to  which  I  could  be  removed.  If  the  Mar- 
shal does  not  avail  himself  of  the  power  given  him  by  the 
rules  for  the  recovery  of  his  rent,  he  cannot  afterwards 
justify  the  detention  of  a  prisoner  for  it,  bat  must,  like 
every  other  creditor,  be  left  to  his  remedy  by  action. 
Can  there  be  a  prescriptive  right  to  continue  a  man  in 
prison  for  life  ?  As  to  the  two  gentlemen  in  the  Hendon 
election  case,  they,  being  rich  men,  thought  it  better  to 
pay.  On  principle  it  is  not  to  be  endured,'  that  an  unfor- 
tunate prisoner,  after  suffering  the  term  of  his  imprison- 
ment, should  be  subjected  to  the  fangs  of  a  gaoler  for  the 
increase  of  fees.  As  penal  statutes  are  to  be  construed 
strictly,  so  the  rules  of  Court  must  be  so  construed  also. 

Lord  Denman,  C.  J.,  (in  summing  up). — This  is  an  ac- 
tion of  trespass,  for  assaulting  and  falsely  imprisoning  the 
plaintiff  for  four  days.  The  defendant  pleads  several  de- 
fences, ^r«/,  leave  and  licence.  I  think  the  defendant  can- 
not succeed  upon  this,  because  the  plaintiff  was  only  to  be 
permitted  to  go  on  terms  which  the  defendant  had  no 
right  to  make,  unless  he  had.  the  right  to  fees.  The  se- 
cond plea  is,  that  the  plaintiff  became  indebted  for  cham- 
ber rent,  and  the  defendant  justifies  under  the  rule  of 
Court,  which  authorizes  the  detention  of  a  prisoner  until 
his  chamber  rent  is  paid.    And  on  this  I  have  no  hesita- 
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1835.  ^*'^"  ^"  telling  you,  that  if  this  plea  bad  been  proyed,  sim- 
ply as  it  is  pleaded,  the  defendant  would  have  been  en- 
titled to  your  verdict.  But,  unfortunately,  according  to 
the  evidence,  he  does  not  detain  for  the  chamber  rent 
alone,  but  for  that  in  connection  with  other  things.  Then 
the  other  pleas  state  the  different  fees,  and  the  chamber 
rent  singly,  and  state  the  detention  to  have  been  for  the 
particular  claim;  and  there  is  not  any  plea  justifying  the 
detention  on  a  demand  of  the  whole  together.  Under 
these  circumstances  the  plaintiff  is  clearly  entitled  to  your 
verdict,  and  the  question  is,  what  damages  he  is  entitled 
to  for  the  imprisonment  of  four  days.  As  to  the  rule  of 
Court,  the  plaintiff  says  in  his  address  to  you,  that  the 
rule  under  which  he  was  imprisoned,  must  be  considered 
as  repealing  the. previous  rule,  which  justified  the  deten- 
tion for  the  chamber  rent.  But  it  seems  to  m^,  that  there 
is  nothing  in  that  argument,  as  the  words  are,  "  until  he 
shall  be  discharged  by  due  course  of  law;"  and  if  the  rent 
was  legally  demandable,  be  would  not  be  entitled  to  his 
discharge  by  due  course  of  law,  until  he  had  paid  it.  I 
think  there  cannot  be  any  doubt  that  the  Marshal  has 
acted  bonft  fide.  No  proof  has  been  given  by  the  plain- 
tiff of  any  particular  injury  which  he  has  sustained,  either 
in  his  character  or  his  credit,  but  the  question  of  da- 
mages is  for  you  entirely. 

Verdict  for  the  plaintiff— Damages,  70L 

The  Plaintiff,  in  person. 

Atidrews,  Serjt.,  and  Channell,  for  the  defendant. 
LAUornies— J.  /.  SioekdaU,  and  E.  Chester.'] 


In  the  ensuing  term,  a  rule  nisi  for  a  new  trial  was  ob- 
tained, but  only  on  the  ground  that  the  damages  were 
excessive. 
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1835. 
Watts  v.  Eraser  and  Motes.  Dee.  sih. 

f^ASE  for  two  libels  contained  in   a  periodical  work  if  the  printer 
called    **  Fraser's  Magazine/'  of  which    the  defendant  a  magasioe  be 
Frascr  was   the  editor,  and  the  defendant   Moyes  the  Jo^  «ticie"wn' 
printer.     Plea — General  issue.  tainedinit,ihcy 

It  appeared  that  a  part  of  one  of  the  libels  was  a  htho-  for  &  Ubeiioui 
graphic  print  of  the  plaintiff^  which  was  alleged  to  be  in-  prim^hicMs 
tended  to  hold  him  up  to  ridicule.    This  print  was  exe-  J^ork!"thtu"h^it 
cuted  by  Mr.  Hulmandel,  and  it  appeared  that  the  defen-  wu  not  printed 
dant  Moyes  bad  nothing  to  do  with  the  striking  it  off.    It  provided  that ' 
however  appeared,  that  this  print  was  referred  to  in  the  fe^riTto  in  the 
letter*press  part  of  one  of  the  articles.  ietter-pre«8  part 

■^  '^  of  the  libellous 

article. 

Erie,  for  the  defendants.— I  submit  that,  at  all  events,  fo/^abeUhr 
the  defendant  Moyes  is  not  to  be  made  answerable  for  the  defendant  may 

in  mitigation  of 

print,  and  that  therefore  he  must  be  acquitted.    He  is  a  damages  give  in 
printer;  and  though  he,  as  such,  may  be  answerable  for  ubek published 
what  comes  from  his  own  office,  he  ought  certainly  not  to  "^"j^^^^t^*" 
be  made  liable  for  a  print  which  comes  from  the  lithogra-  plaintiff  of  the 
phic  printing-office  of  Mr.  Hulmandel,  and  is  never  joined  a  view  of  shew- 
to  the  letter-press  till  after  the  work  has  entirely  left  Mr.  ^oWthr* 

Moyes's  office.  plaintiff;  and  a 

''  witness  may  be 

also  asked,  whe- 

Lord  Dbnhan,  C.  J.— As  the  print  is  referred  to  by  the  S^^tpJ""**^ 
letter-press,  I  think  that  the  case  must  go  on  as  to  both  ^^^^^^.^^Jn^J; 

the  defendants.  defendant,  but 

the  Judge  will 
caution  the  jury 

Erie,  for  the  defendants.— I  propose  to  shew,  that  be-  "^^b^^JJ^ 

fore  the  publication  of  these  alleged  libels,  there  had  been  ^lii^'  >  •«<- 

a  series  of  libellous  attacks  on  Eraser's  Magazine  in  differ-  the  other, 
cnt  works,  of  which  the  plaintiff  was  the  editor. 

Lord  Denman,  C.J. — Do  you  undertake  to  connect 
those  libels  with  the  publication  now  in  question  as  cause 
aod  effect? 

VOL.  YIT.  B   B  N.  p. 


370  CASES  AT  NISI  PRIUS, 

1836.  Erie, — ^They  are  publications  attacking  Fraser^s  Maga- 

zine ;  some  of  them  a  month  or  two  before,  and  some  very 
recently  before. 

Sir  JF.  Pollock,  for  the  plaintiff.— If  my  friend^  Mr.  Erie, 
will  undertake  to  say,  that  there  is  in  the  libels  now  com- 
plained of  any  reply  to  those  publications,  they  may  be 
perhaps  receivable  in  evidence.  If  the  present  libels  had 
professed  to  be  in  reply  to  other  articles,  that  might  have 
made  those  articles  evidence ;  but,  if  Mr.  Watts  has  pub- 
Hshed  any  distinct  libel  against  Mr.  Fraser,  it  must  be 
made  the  subject  of  a  separate  action.  Again — suppose 
that  the  defendants  are  allowed  to  go  into  this  evideoce, 
may  I  be  allowed  to  go  back  to  the  year  18S2,  and  shew 
how  the  controversy  began  ?  I  submit  that  nothing  can 
be  given  in  evidence  which  has  not  some  direct  bearing  on 
the  present  libels. 

Lord  Denman,  C.  J.— No  one  can  be  more  sensible  of 
the  difficulty  than  I  am.  In  the  case  of  May  v.  Brawn  (a), 
which  was  an  action  for  a  libel ;  it  was  asked  in  general 
terms,  whether  the  plaintiff  had  not  libelled  the  defeo* 
dant :  and,  in  the  present  case,  I  think  that  I  cannot  pre- 
vent the  defendants  from  giving  in  evidence  publications 
of  the  plaintiff  which  shew  a  provocation;  but  I  shall 
caution  the  jury  not  to  take  them  at  all  as  a  set-off  of  one 
libel  agamst  another ;  but  that,  if  the  defendant,  Fraser, 
published  these  articles  under  the  provocation  of  a  pre- 
vious publication,  they  may  consider  that  to  a  certain  ex- 
tent the  plaintiff  had  brought  the  mischief  upon  himself. 

Stf  F.  Pollock. — Then  I  apprehend  that  I  may  go  into 
evidence  of  what  occurred  at  an  earlier  period. 

Lord  Denman,  C.  J. —-I  think  that  that  will  follow. 

(a)  4  D.  &  R.  670.  See  also  the  case  of  Tarpley  v.  Blab^f,  post, 
p.  395. 
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Erie  proceeded  to  sute  several  articks  from  the  "  United 
Service  Gazette,"  and  the  ''  Alfred." 

Watts 

Sir  F.  Pollock, — Does  your  Lordship  think  that  they       Fkaser. 
can  go  into  more  evidence  than  as  to  the  general  effect  of 
the  plaintiff's  publications,  or  does  your  Lordship  intend 
to  allow  them  to  be  read  ? 

Lord  Den  MAN,  C.  J. — I  think  I  must  receive  the  evi* 
dence. 

Sir  F.  PoUoek. — Does  your  Lordship  overrule  the  case 
of  May  V.  Broum  ? 

Lord  Denman,.C.  J. — I  do  not  intend  any  thing  I  say 
at  present  to  have  that  effect ;  but  I  think  I  must  receive 
evidence  of  provocation  (a). 

Certified  copies  of  the  affidavits  of  the  plaintiff,  that 
he  was  the  proprietor  of  the  **  United  Service  Gazette," 
and  "  Alfred**  newspapers,  from  the  originals  in  the  Stamp 
Office,  were  put  in,  and  copies  of  those  pubh'cations  sent 
to  the  Stamp  Office  by  Mr.  Henshall,  the  printer  of  them, 
were  also  produced ;  and  it  was  proved  that  no  copies  of 
any  other  publication  of  either  of  those  titles  were  deposit- 
ed in  the  Stamp-office  except  those  produced. 

It  was  proved  by  Mr.  Henry  Quin  that  an  article  in  one 
of  those  publications  respecting  Fraser's  Magazine,  was 
written  by  the  plaintiff. 

It  was  proposed  by  Sir  F.  Pollock,  in  cross-examination, 

(a)  In  the  case  of  Judge  ▼.  Bar-  of  damages,  gave  in  eridence  a 

keley,  £19.,  and  othen,  which  was  series  of  libellous  articles,  pub- 

an  action  for   an   assault,  tried  lished  respecting  Col.  Berkeley  in 

before    Mr.   Justice    Burrough,  the  plaintifTs  newspaper,  one  of 

Hereford  Summer  Assizes,  1825,  them  having  been  published  on  the 

the   defendants,    in     mitigation  day  of  the  assault. 

BBS 


373  CASES  AT  NISI  PRIUS, 

1836.  to  ask  Mr.  Henry  Quin— **  As  you  read  Frwcr's  Maga- 
sBine»  do  you  not  know  that  Mr.  Watts  has  been  attacked 
by  it  r 


Watts 

o. 
Frasek. 


Erie. — ^Tbat  is  going  into  the  contents  of  written  docu- 
ments. 

Lord  DenmaNi  C.  J.— I  think  the  question  may  be  put. 
It  was  the  very  question  allowed  in  the  case  of  May  r. 
Brown. 

The  question  was  put 

Erie,  for  the  defendants,  proposed  to  have  an  article  resd 
in  evidence  from  the  copy  of  the  United  Service  Gazette, 
produced  from  the  Stamp-office. 

Sir  F.  Pollock  objected,  that  these  copies  could  not  be 
given  in  evidence,  as  under  the  11  th  sect,  of  stat.  38  Geo.  3, 
c.  78,  which  makes  such  copies  evidence,  they  are  only 
made  evidence  for  a  plaintiff  informer  or  prosecutor,  and 
that  unless  the  identical  copies  of  the  publications  pro- 
duced could  be  traced  to  the  plaintiff,  they  were  not  re- 
ceivable in  evidence 

Erie  referred  to  sect.  17  of  the  same  statute. 

Lord  Denman,  C.  J.,  rejected  the  evidence. 

Verdict  for  the  plaintiff— Damages  ISO/. 

Campbell,  A.G.,  Sir  JP.  Pollock,  and  Barstow,  for  the 
plaintiff. 

Erie,  Tyndale,  and  Banks,  for  the  defendant. 
rAttonues— Hyd^,  and  BurUm^  FJ] 


In  the  ensuing  term,  Erie  applied  for  a  new  trial,  upon 
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two  grounds;— firat^  that  the  copy  of  the  United  Service  1835. 
Gasette  ought  to  have  been  received  in  evidence;  and^ 
secondly,  because  a  part  of  one  of  the  libels  was  a  lithe 
graphic  print,  with  which  it  was  shewn  that  the  defendant 
Moyes  had  nothing  to  do,  although  it  was  referred  to  by 
the  letter-press  of  part  of  one  of  the  libels.  The  Courtje- 
fiised  a  rule  upon  the  second  ground,  and  granted  a  rule 
to  shew  cause  on  the  first  point  only. 


Feb.  3rd. 
If  A.  hiTing  DO 


Adfoumed  Sittings  at   Westminster   after  Hilary  Term* 

1836. 

BEFORE  LORD  DEN  MAN,  C.  J. 


Hopkins  v.  Crowe. 

False  imprisonment     Plea — ^Not  guilty. 

It  appeared  that  the  plaintiff  was  the  driver  of  a  hack-  right  to  appre- 

ney  cabriolet,  and  that  on  the  night  of  the  30th  of  Septem-  police  officer  to 

her,  or  the  morning  of  the  1st  of  October,  he  brought  the  S^I^wfe/^y**' 

cabriolet,  and  the  horse  which  drew  it,  to  the  stables  of  maintain  an  ac- 
tion for  fiilse  im- 
his  employer,  who  was  the  owner  of  the  cabriolet  and  horse,  pnaonment 

and  that  the  defendant,  who  acted  as  principal  ostler,  (f  A."mereiy  "^ 

there  found  fault  with  the  plaintiff  for  brinffinff  home  no  ™*''®  ■  •?'*"« 

■^  o     o  ment  to  the  offi- 

money ,  and  said  that  the  plaintiff  had  ill-treated  the  horse,  cer,  leaving  u 
It  further  appeared,  that  on  Andrew  Johnson,  a  police  not  at  he  thmkt 
constable,  coming  up,  the  defendant  again  said  that  the  SSacer^heiftake 
plaintiff  had  brought  home  no  money,  and  had  ill-treated  A-*  ^•'«  '«">•?? 

\     n  ..1      .  1.  .1  .1    .*»  against  A.  ii  (if 

the  horse ;  upon  which  the  pouce  constable  said,  **  I  can  any)  by  acUon 
take  no  charge  about  the  money,  but  if  you  will  give  him  ^"/fa  Jtraon 
in  charge  for  ill-using  the  horse,  I  will  take  him."    To  this  "^^^  hMiU- 

°  ®  '  treated  a  bone 

be  apprehended 
by  one  who  it 
Mitber  the  owner  of  the  hone  nor  a  peace  officer,  the  person  so  apprehending  is  not  entitled  ta 
notice  of  action  onder  the  19th  sect  of  the  stat.  5  &  6  Will  4,  c.  59. 

If  under  that  stat.  s.  9,  a  peace  officer  be  required  by  another  person  to  take  a  third  penon  into- 
custody  ibr  cruelty  to  a  horse,  not  committed  in  the  officer's  own  Tiew,tbe  officer,  before  taking  the 
party  into  custody,  should  either  inquire  into  all  the  particulan,  or  should  see  the  animal  §•  aa  to 
form  a  Judgment  aa  to  what  haa  occurred. 


Crowe. 
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1836.        the  defendant  repliedj  that  he  did  give  the  plaintiff  in 
"    "  charge,  and  the  police  constable  then  took  the  plain- 

tiff into  custody,  and  the  case  being  examined  into  on  the 
next  day  before  Mr.  Hoskins,  the  magistrate,  the  charge 
was  dismissed. 

Sir  F.  Pollock,  for  the  defendant— I  submit  that  the 
plaintiff  must  be  nonsuited  on  two  grounds :  ^r#l,  that  the 
form  of  the  action  should  have  been  in  case,  and  not  in 
trespass,  as  the  defendant  did  not  take  the  plaintiff  into 
custody,  but  merely  set  the  law  in  motion  by  causing  the 
police  officer  to  take  him ;  and,  secondly ^  I  submit  that  the 
defendant  was  entitled  to  notice  of  action  under  sect  19  of 
the  last  act  of  Parliament  for  preventing  cruelty  to  ani- 
mals (a),  as  the  defendant  was  intending  to  act  under  the 
provisions  of  the  9th  sect,  of  that  statute  (b),  which  relates 
to  the  apprehension  of  offenders  who  have  been  guilty  of 
cruelty  to  animals. 

Lord  DfiNMAN,  C.  J. — I  rather  think  that  the  9th  sect 
does  not  apply  to  this  case,  as  the  alleged  cruelty  here  was 
not  committed  either  in  view  of  the  police  constable  or  of 
the  defendant ;  neither  was  the  defendant  entitled  to  take 

(a)  6  &  6  Will.  4,  c.  69.  This  authority  of  this  act,  and  forth- 
clause  is  in  the  usual  form  of  with  and  without  any  other  autho- 
clauses  relative  to  notice  of  action,  rity  or  warrant  to  convey  any  such 

(b)  By  which  it  is  enacted,  offender  before  any  one  justice  of 
"  that  when  and  so  often  as  any  of  the  peace  within  whose jurisdicdoo 
the  said  offences  shall  happen,  it  the  offence  shall  have  been  corn- 
shall  and  may  be  lawful  to  or  for  mitted,  to  be  dealt  with  according 
any  constable  or  other  peace  offi-  to  law,  and  such  justice  shall  fortb- 
cer,  or  for  the  owner  of  any  such  with  proceed  to  examine  upoo 
cattle  or  animal,  upon  view  there-  oath  any  witness  or  witnesses  who 
of>  or  upon  the  information  of  any  shall  appear  or  be  produced  to 
other  person  (who  shall  declare  give  information  touching  any 
his,  her,  or  their  name  or  names  such  offence  (which  oath  the  said 
and  place  or  places  ofabode  to  the  justice  is  hereby  authorised  and 
said  constable  or  other  peace  offi-  empowered  to  administer)." 
cer),  to  seize  and  secure  by  the 


In  the  ensuing  Term,  Sir  F.  Pollock  applied  for  a  new 
trialy  but  the  Court  refused  a  rule. 

(a)  Ante,  p.  22.  {h)  6  D.  &  R.  360. 
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the  plaintiff  even  if  the  offence  had  heen  committed  in  his        1355. 
▼iewj  as  he  was  not  the  owner  of  the  horse. 

Sir2^«  PoUock. — The  clauses  relating  to  notices  of  action 
have  been  always  held  to  apply  to  cases  where  the  parties 
intended  to  act  under  the  provisions  of  a  statute,  but  have 
done  wrong  either  from  a  slip  or  an  excess  of  jurisdiction. 
That  was  decided  in  the  cases  of  Pratt  v.  HiUman  {ja), 
and  WeUgy.  Ody{b). 

Lord  Denman,  C.  J.  (in  summing  up). — If  the  defen- 
dant directed  the  police  officer  to  take  the  plaintiff  into 
custody,  he  is  liable  in  the  present  action  for  false  impri- 
sonment; but,  if  he  merely  made  his  statement  to  the  con- 
stable, leaving  it  with  the  constable  to  act  or  not  as  he 
thought  proper,  that  is,  if  the  defendant  in  effect  said, 
''  You  may  take  him  if  you  think  proper,"  then  the  defen- 
dant will  not  be  liable,  at  least  not  in  this  form  of  action. 
Police  officers  are  quite  wrong  to  take  a  person  into  cus- 
tody merely  because  another  says  **  he  has  cruelly  used 
my  horse.*'  They  should  either  inquire  into  all  the  parti- 
culars, or  else  they  should  see  the  animal,  so  as  to  form  a 
judgment  as  to  what  has  occurred.  If  the  defendant  gave 
the  plaintiff  in  charge  to  the  police  officer,  your  verdict 
ought  to  be  for  the  plaintiff;  and  as  the  defendant  was  not 
the  owner  of  the  horse,  I  am  of  opinion  that  he  was  not 
iotitled  to  notice  of  action,  as,  not  being  the  owner,  he 
could  have  no  right  to  apprehend  an  offender. 

Verdict  for  the  plaintiff. 

Humfrey^  for  the  plaintiff. 

Sir  F.  PoUocky  for  the  defendant. 

[Attoraics— Pf^.  C.  UpstonCf  and  Peachey.'] 


Feb.  8/A. 
If  the  counsel 
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Roberts  r.  Croft  and  Miller. 
Assumpsit  on  a  bm  of  exchange,  drawn  by  the  plain- 
hi'iddrel^*  tiff  on  the  defendants,  and  accepted  by  them.  The  de- 
tbe  jury  and  fendant  Croft  suffered  judgment  to  go  by  default.  Pleas 
nesset,  he  has  by  the  defendant  Miller— ;/!r«^,  that  he  did  not  accept : 
TddrcM  aV"*"*  secondly,  that,  at  the  time  of  the  acceptance,  the  defen- 
Judgefora        dants  Miller  and  Croft  were  in  partnership,  and  that  the 

nonsuit* 

defendant  Croft  accepted  this  bill  without  the  knowledge 
of  the  defendant  Miller,  and  that  the  acceptance  was  not 
in  respect  of  any  thing  relating  to  the  partnership,  and 
that  the  plaintiff  did  not  draw  the  bill  in  respect  of  any 
thing  relating  to  the  partnership,  of  all  which  the  plaintiff 
had  notice,  (concluding  with  a  verification).  Replication — 
that  the  plaintiff  drew,  and  that  the  defendant  Croft  ac- 
cepted the  bill  in  the  name  of  the  partnership,  and  in 
respect  of  things  relating  to  the  partnership,  (concludmg 
to  the  country). 
The  plaintiff  having  made  out  a  prim&  facie  case. 

Sir  F.  Pollock  addressed  the  jury  for  the  defendant 
Miller,  and  called  and  examined  witnesses.  After  this, 
he  wished  to  address  the  Lord  Chief  Justice  for  a  nonsuit 

Sir  W.  Fotteti,  for  the  plaintiff. — It  is  very  unfair  for 
the  counsel  for  the  defendant  to  make  another  address  to 
the  Court,  after  he  has  gone  into  evidence. 

Sir  F.  Pollock. — I  submit  that  I  have  a  right  to  take  a 
point  of  nonsuit  in  any  stage  of  the  case. 

Lord  Denman,  C.  J. — I  think  that  the  introduction  of 
such  a  practice  as  that  which  you  contend  for,  would  be 
in  the  highest  degree  inconvenient.  When  a  plaintiff's 
case  is  closed,  you  may,  if  you  think  that  there  is  no  evi- 
dence to  go  to  the  jury,  ask  the  Judge  to  nonsuit ;  but  if 
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you  address  the  jury  and  call  witnesses^  I  think  you  then 
ought  not  to  do  it  However,  in  this  case,  there  is,  I 
think,  evidence  to  go  to  the  jury. 

Sir  W.  FoUeii  replied. 

Lord  Denman,  C.  J.,  summed  up  the  evidence,  and  the 
jury  found  a 

Verdict  for  the  defendant  Miller. 

Sir  fV.  Follett,  Humfrey,  and  BuiU  for  the  plaintiff. 

Sir  F.  Pollock,  R.  Alexander,  and  /2.  V.  Richards,  for 
the  defendant  Miller. 

[Attornies — Roberts,  and  A,  ClareJ] 


Pringle  r.  Wernham.  2p^^  q^ 

CyASE,  for  darkening  several  windows  in  the  back  of  to  siutun  an 
the  pUintiff's  house,  situate  at  No.  10,  Argyle  Street,  ^'*?or  d«?ken- 
Regent  Street.     VleAs—^rsi,  not  guilty ;  secondly,  that  'P|,*''^pS^°', 
the  dwelling-house  of  the  plaintiff  is  not  darkened,  and  it  u  not  suffi- ' 
that  the  light  and  air  are  not  hindered  from  coming  into  ^r^two  of  Ugbt 
and  through  the  windows  of  the  said  dwelling-house,  &c.,  g^^^^^ed  *  °The 
(following  the  words  of  the  declaration  and  concluding  to  qaettion  u, 

.•»  .      X  whether,  in  con- 

tbe  country).  sequence  of  the 

It  appeared  that  the  defendant  had  erected  a  building,  J'Shwi^' 
which  was  in  height,  from  the  ground  to  the  ridge  of  it,  **'«'>^  ^^tn  be- 
twenty-nine  feet  nme  inches ;  this  building  being  directly  tiderabie  a  de- 
opposite  the  windows  in  question.     This  building  was,  ^rethepidn- 
to  the  height  of  seventeen  feet    nine  inches  from  the  ||f  oinTof'*^ 
ground,  at  a  distance  from  the  plaintiff's  house  of  twenty-  ▼aiue. 
three  feet  and  a  half;  but  the  roof  of  the  building,  which 
measured  twelve  feet  from  the  bottom  of  it  to  the  ridge, 
slanted  back  from  the  plaintiff's  house  about  seven  feet 
further. 
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1636.  ^^  ^^^  proTed  by  Mr.  Shepherd,  the  King's  counsel, 

that  he  had  resided  for  eleven  years  in  the  plaintiflfs  house, 
and  he  stated  that  the  light  in  the  rooms  was  materially 
lessened  by  the  building  of  the  defendant,  and  that  in  the 
back  drawing-room  there  was  a  very  material  difference 
in  point  of  light,  as  he  could,  before  the  obstruction  com- 
plained of,  when  at  the  table  in  the  middle  of  the  room, 
see  to  read  and  write,  but  could  not  do  so  now.  It  was 
also  stated  by  Mr.  Sibley,  a  surveyor^  that  before  the 
erection  of  the  defendant's  building,  the  angle  at  which 
light  entered  the  basement  windows  on  that  side  of  the 
plaintiff's  house  was  fifty  degrees,  but  now  only  forty-five. 
That  the  angle  at  which  light  entered  the  back  parlour 
windows  was  seventy-two  degrees,  and  now  fifty-five  de- 
grees, and  that  the  angle  at  which  it  entered  the  drawing- 
room  windows  was  one  hundred  and  three  degrees,  but 
since  only  seventy-four  degrees,  and  he  also  stated  that 
this  difference  materially  diminished  the  value  of  the  house. 

For  the  defendant  several  surveyors  were  called,  who 
gave  it  as  their  opinions,  that  the  defendant's  building  did 
not  materially  affect  the  light  in  the  plaintiffs  house,  but 
•  of  these  only  one  had  seen  the  premises  before  the  defen- 
dant's building  had  been  erected,  and  that  one  had  not 
seen  it  since.  It  was  also  proposed  to  shew  that  at  an 
antecedent  period  there  had  been  an  obstruction  of  the 
light  of  the  plaintiff's  windows,  by  boards  which  had  been 
put  up  at  the  end  of  the  defendant's  premises ;  but  on  this 
part  of  the  case  the  evidence  was  not  very  distinct. 

Lord  Denman,  C.  J.,  (in  summing  up). — Every  one  is 
entitled  to  enjoy  that  portion  of  light  which  he  has  enjoyed 
through  the  windows  of  his  dwelling*house  for  a  long  pe- 
riod of  time.  The  first  question  is,  whether,  in  conse- 
quence of  this  building  of  the  defendant's,  the  plaintiff 
has  less  light  than  before,  to  so  considerable  a  degree  as 
to  injure  the  plaintiff's  property  in  point  of  value.    To 
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sustain  this  action  there  must  have  been  a  considerable  ^^q^ 
obstruction  of  light,  and  the  merely  taking  off  a  ray  or  two 
will  not  be  sufficient*  You  will  consider  the  evidence  of 
the  different  witnesses  on  both  sides,  and  say  whether  the 
circumstances  convince  you  that  there  has  been  a  real  di- 
minution of  the  value  of  the  plaintiff's  house  by  this  build- 
ing of  the  defendant;  and,  if  so,  you  will  consider  the 
amount. 

KnowleSi  for  the  defendant. — The  defendant  will  alter 
his  building,  if  the  present  verdict  should  be  against  him. 

Lord  Denman,  C.  J. — Then  the  only  question  is,  whe- 
ther you  think  that  the  plaintiff  has  been  put  to  serious 
damage  by  the  alterations  made  on  the  defendant's  pre- 
mises. 

Verdict  for  the  plaintiff,  for  the  damages  in 
the  declaration,  but  to  be  reduced  to  1«.  on 
the  defendant's  building  being  altered  to  the 
satisfaction  of  Mr.  Baker  (a). 

Sir  W.  FoUeti,  and  R.  V.  Richards,  for  the  plaintiff. 

Sir  JP.  PoOock,  KnowUs,  and  Hayward,  for  the  de- 
fendant. 

[Attoraies— Ciiotoef  Sf  Co.,  and  Willoughby.] 

(a)  See  the  cases  of  Back  v.  kery.  Smith,  ante,  Vol.  6,  p.  438 1 
&actfy,  ante,  Vol.  2,  p.  465 ;  Par-     and  Wetti  v.  Otfy,  post,  p.  410. 
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Feb.  11 M. 

In  an  action 
against  an  over- 
seer for  a  penal- 
ty under  section 
76  of  the  Re- 
fonn  Acty 
S  WilL  4,  c.  45, 
for  wilfuUy  in- 
serting in  the 
list  of  voters 
the  names  of 
persons  not  en- 
titled to  vote, 
it  is  not  essen- 
tial that  the  de- 
fendant should 
have  acted  from 
any  corrupt 
motive,  it  is 
sufficient  if  be 
has  acted 
wilfully. 


Tarr  r.  M'Oahbt. 

Debt  on  the  76th  section  of  the  Reform  Act,  2  WilL  4, 
c.  4f5,  to  recover  the  penal  sum  of  500/.  against  the  defen- 
dant, an  overseer  of  the  pariah  of  St.  Pancraa,  for  wilfully 
contravening  and  disobeying  the  provisions  of  the  act  by 
inserting  the  names  of  Michael  Gibbs,  John  Henry  Ben- 
ham,  and  Alexander  Frazier  in  the  list  of  voters  for  the 
borough  of  Marylebone,  they  not  being  in  fact  entitled  to 
vote  for  that  borough.  Pleas— ^r#/,  that  the  defendant 
was  not  one  of  the  overseers  of  the  poor  of  the  parish  of 
St  Pancras ;  and,  second,  that  the  defendant  '^  did  not 
wilfully  contravene  or  disobey  the  provisions  of  the  said 
act  with  respect  to  the  insertion  of  the  names**  of  the 
said  M.  G.,  J.  H.  B  ,  and  A.  F.  (a). 


(d)  As  the  forms  of  the  plead- 
ings may  be  useful  in  practice,  we 
have  subjoined  them. 

Declaration — ^That  the  said  de- 
fendant, before  and  at  the  time  of 
the  committing  of  the  offences 
hereinafter  mentioned,  to  wit,  on 
the  2Ut  day  of  April,  1835,  and 
from  thence  for  a  long  space  of 
time,  to  wit,  hitherto,  was  one  of 
the  overseers  of  the  poor  of  the 
parish  of  St.  P.,  in  the  county  of 
M.,  the  same  parish  being  situate 
witiiin  the  borough  of  Maryle- 
bone,  in  the  county  of  M.,  and 
which  said  borough,  before  and  at 
the  time  of  the  committing  of  such 
offences,  was  and  now  is  a  borough 
that  returned  and  returns  two 
members  to  serve  in  Parliament, 
by  virtue  of  the  statute  made  and 
passed  in  the  2nd  year  of  the  reign 
of  his  present  Majesty,  intiUed 
*<  An  Act  to  amend  the  Repre- 
sentation of  the  People  in  England 


and  Wales ; "  and  the  said  pUun- 
tiff  further  says,  that  heretofore, 
and  after  the  passing  of  the  said 
act  of  Parliament,  and  after  the 
20th  day  of  July,  1835,  to  wit,  on 
the  31st  day  of  July,  1835,  the  de- 
fendant, as  such  overseer  of  the 
poor  of  the  said  parish,  knowing- 
ly, mlfully,  corruptly,  and  unlaw- 
fully contravened  and  disobeyed 
the  provisions  of  the  said  act  with 
respect  to  the  matter  of  making 
out  an  alphabetical  list  in  and  for 
that  year  of  all  persons  entitled,  by 
virtue  of  the  said  act,  to  vote  in  the 
election  of  members  to  serve  in 
Parliament  for  the  sud  borough  of 
M.,  in  respect  of  the  occupation 
of  premises  of  the  clear  yearly 
value  of  not  less  than  10/.,  as  in 
the  said  act  mentioned,  ntuate 
wholly  or  in  part  within  the  said 
parish  of  St.  P.,  in  this,  to  wit, 
that  the  said  defendant,  so  being 
such  overseer  as  aforesaid,  hereto* 
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The  alphabetical  list  of  Toters  in  the  borough  of  Mary- 
kbone,  whom  the  overseers  returned  as  entitled  to  vote  in 


lose. 


fore,  and  after  the  said  20th  day 
of  July,  1836,  to  mi,  on  the  dUt 
day  of  July,  1835,  knowingly,  wil- 
folly,  and  corruptly,  and  contrary 
to  the  form  of  the  statute  in  such 
case  made  and  provided,  mserted 
and  caosed  to  be  inserted,  in  a  cer^ 
tain  list  which  was  then  made  out 
by  Um  as  such  overseer  as  afore- 
said, on  behalLof  himself  as  such 
overseer  as  aforesaid  and  the  other 
overseers  of  the  poor  of  the  said 
parish  of  St.  P.,  as  and  for  and 
purporting  to  be  an  alphabetical 
list  made  out  by  the  overseers  of 
the  poor  of  the  said  parish  of  all 
persons  entitled  by  virtue  of  the 
said  act  to  vote  in  the  election  of 
members  to  serve  in  Parliament 
for  the  suid  borough  of  M.,  in  re- 
spect of  the  occupation  of  premises 
of  the  dear  yearly  value  of  not 
less  than  10/.,  as  in  the  said  act 
mentioned,  situate  wholly  or  in 
part  within  the  said  parish,  the 
name  of  a  certam  person,  to  wit, 
Michael  Gibbs,  as  a  person  en- 
titled by  virtue  of  the  said  act  of 
Parliament  to  vote  m  the  election 
of  members  to  serve  in  Parliament 
for  the  sttd  borough,  in  respect  of 
the  occupation  of  certain  premises, 
to  wit,  6,  Belgrave  Street,  within 
the  sdd  parish;  although  the  said 
defendant,   at   the   time  of  his 
making  out  such  list  as  aforesud, 
and  insertmg  therein  the  name  of 
the  sud  Michael  Gibbs  as  a  person 
«o  entitled  to  vote  as  aforesmd, 
knew  that  the  said  Michael  Gibbs 
^  not  occupied  witlun  the  said 
^^^ngh,  as  owner  or  tenant,  the 
i^d  premises,  or  any  house,  ware- 


house, dwelling-house,  shop,  or 
other  building,  being  dther  sepa- 
rately or  jointly  with  any  land 
within  the  said  borough  occupied 
therewith  by  him  as  owner,  or  oc- 
cupied theremth  by  him  as  tenant 
under  the  same  landlord,  of  the 
clear  yearly  value  of  not  less  than 
10/.,  for  12  calendar  months  next 
previous  to  the  last  day  of  July  m 
the  said  year  of  our  Lord  1 835 ;  and 
although  the  said  defendant  then 
well  knew  that  by  reason  thereof 
the  sud  Michael  Gibbs  was  not, 
as  in  truth  and  in  fact  the  said 
Michael  Gibbs  was  not,  entitled  by 
virtue  of  the  said  act  of  Parlia- 
ment to  vote  or  to  have  his  name 
inserted  in  the  sud  list  as  a  per- 
son entitled  to  vote  in  the  election 
of  members  to  serve  in  Parliament 
for  the  said  borough,  in  respect  of 
the  occupation  of  premises  of  the 
clear  yearly  value  of  not  less  than 
10/.,  as  in  the  said  act  mentioned, 
situate  wholly  or  in  part  within 
the  smd  parish ;  and  alio  in  this,  to 
wit,  that  the  said  defendant  so 
being  such  overseer  as  aforesaid, 
after  the20th  day  of  July,  1835,  to 
wit,  on  the  said  3l6t  day  of  July, 
1835,  knowingly,  wilfully,  cor- 
ruptly, and  contrary  to  the  form 
of  the  statute  in  such  case  made 
and  provided,  inserted  in  the  sud 
list  so  made  out  as  aforesud,  the 
name  of  a  certain  other  person,  to 
wit,  John  Henry  Benham,  as  a 
person  entitled  by  virtue  of  the 
said  Act  of  Parliament  to  vote  in 
the  election  of  members  to  serve 
in  Pftrliamentfor  the  siud  borough 
in  respect  of  the  occupation  of 
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1836. 


respect  of  property  in  the  parish  of  St.  Peocrasi  was  put 
ioj  signed  by  the  defendant  and  others,  k  contained  the 
names  in  question. 


certmn  preraisea  attuate  within 
the  8ud  parish,  to  wit,  17»  Melton- 
atreet,  although  the  said  defen- 
dant at  the  time  of  his  making  out 
auch  list  as  aforesaid,  and  inserting 
therein  the  name  of  the  said  John 
Henry  Benham  as  such  person  en- 
titled to  vote  as  aforesaid,  well 
knew  that  the  said  J.  H.  B.  bad 
not,  as  in  truth  and  in  fact  the 
siud  J.  H.  B.  had  not,  on  or  be- 
fore the  said  20th  day  of  July  in 
the  said  year  of  our  Lord  1835, 
paid  cert«n  assessed  taxes,  a- 
mounting  to  a  large  sum,  to  wit, 
1/.  lOt.  KHi.,  which  had  become 
payable  from  him  in  respect  of 
the  said  lasumentioned  premises, 
to  the  6th  day  of  April  next  pre- 
ceding the  time  of  the  said  defen- 
dant's making  out  such  Kst  as 
aforesud,  to  wit,  on  the  6th  day 
of  April,  1835;  and  also  in  this,  to 
wit,  that  the  said  defendant  as 
such  overseer  as  aforesud,  after 
the  sud  20th  day  of  July,  1835, 
aforesud,  to  wit,  on  the  aud  31st 
day  of  July,  1835,  aforesaid, 
knowingly, wilfully,  and  corruptly, 
and  contrary  to  the  form  of  the 
statute  in  such  case  made  and  pro- 
vided, inserted  in  the  «ud  list  so 
made  out  as  aforesaid,  the  name 
of  Alexander  Frazier  as  a  person 
entitled  hy  virtue  of  the  said 
act  of  Parliament  to  vote  in  the 
election  of  members  to  serve  in 
Parliament  for  the  said  borough, 
in  respect  of  the  occupation  of 
certain  premises  situate  witlun 
the  said  parish,  to  wit,  6,  Totten- 


ham Court  New  Road,  although 
the  defendant  at  the  time  of  his 
making  and  signing  such  list  as 
afbresaid,  and  inserting  therdn 
the  name  of  the  said  Alexander 
Frazier  as  such  person  entitled  to 
vote  as  aforesaid,  well  knew,  as 
the  fact  was,  that  the  said  pre- 
mises in  respect  of  the  occupa- 
tion of  which  the  said  Alexander 
Frazier  was  inserted  as  a  person 
entitled  to  vote  as  aforesaid  were 
then  occupied  by  one  Alexander 
FrateTf  and  not  by  Alexander 
Frazier,  and  although  the  said  de- 
fendant  then  well  knew  that  the 
said  Alexander  Fraser  had  not,  as 
in  truth  the  said  Alexander  Fra- 
ter  had  not,  on  or  before  the  said 
20th  day  of  July,  1835,  paid  cer- 
tain assessed  taxes,  amounting  to 
a  large  sum,  to  wit,  3/.  U.  9(/.  which 
had  become  payable  from  him  in 
respect  of  the  said  last-mentioned 
premises  previously  to  the  6th  day 
of  April  next  preceding  the  time 
of  the  said  defendant's  making  out 
such  list  as  aforesaid,  to  wit,  on  the 
5th  day  of  April  in  the  year  of 
our  Lord  1835 :  contrary  to  the 
form  of  the  statute  in  such  case 
made  and  provided,  hereby  and 
by  force  of  the  statute  in  such  ease 
made  and  provided,  the  said  de- 
fendant for  his  offence  hath  be- 
come and  is  liable  to  be  sued  in 
this  action  at  the  suit  of  the  plain- 
tiff«(who  before  and  at  the  time  of 
the  committing  of  the  said  offences 
was  and  now  is  an  elector  of 
members   to  serve  for  the  said 
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It  appeared  that  in  the  parish  of  St.  Pancras  the  office  1836. 
of  oTerseer  of  the  poor^  as  it  regards  the  poor,  is  little 
more  than  nominal,  the  affairs  of  the  poor  being  manage^ 
by  directors  and  by  guardians  appointed  under  a  local  act 
of  Parliament*  the  rates  being  collected  by  collectors ;  the 
private  act  of  Parliament  also  directing  the  appointment 
of  four  assistant  overseers.  It  was  proved  that  notices  of 
appeal  in  cases  of  parochial  settlement,  are  signed  by  the 
assistant  overseers,  and  that  the  defendant  had  been  ap- 
pointed one  of  the  assistant  overseers  at  a  salary  of  3O0L 
a  year.  He  had  originally  signed  the  list  in  question  as 
clerk  to  the  overseers ;  but  it  being  ascertained  by  Mr. 
Coventry,  the  revising  barrister,  that  the  defendant  was 
an  assistant  overseer,  he  caused  the  defendant  to  sign  the 
list  as  such ;  and  it  was  also  proved  that  the  defendant  had 
acted  as  assistant  overseer  on  other  occasions* 

It  was  proved  by  Mn  Coventry,  who  was  the  revising 
barrister,  that  he  struck  off  the  names  of  Mr.  Gibbs  and 
Mr.  Benham,  and  altered  the  spelling  of  Mr.  Fraser*s 
name  at  the  desire  of  the  defendant ;  but  that  Mr.  Eraser's 

borough,)  for  the  penal  sum  of  Second,— And  for  a  further  plea 

500/ ,   which  the    sud  plaintiff  in  this  behalf  the  defendant  says, 

hereby  demands  of  the  defendant,  that  he  did  not  wilfully  contra- 

Yet  the  said  defendant  has  not  veae  or  disobey  the  provisions  of 

pud  the  sud  sum  above  demanded  the  said  act,  or   any   of  them, 

or  any  part  thereof,  and  the  same  with  respect  to  the  insertion  of 

is  still  wholly  due  and  unpaid,  and  the  names  of  the  said  Michael 

therefore  the  plaintiff  brings  his  Qibbs,  John  Henry  Benham,  and 

suit,  &e.  Alexander  Frazier,  or  either  of 

Pleas— :/!rsf,— The  said   defen-  them,  in  the  said  list,  as  persons 

dant,  by  Oeorge  Francis  Cooke  his  entitled  to  vote  in  the  election  of 

attorney,  says,  that  he  was  not  one  members  to  serve  in  parliament 

of  the  overseers  of  the  poor  of  for'  the  said  borough  in  manner 

the  parish  of  St  Pancras  in  man-  and  form  as  the  said  plaintiff  hath 

ner  and  form  as  the  sud  plun-  above  in  the  said  declaration  in 

tiff  hath  above,  in  his  suddecla-  that  behalf  alleged;  and  of  this 

ration,  in  that  behalf  alleged ;  and  the  said  defendant  puts  himself 

of  this  he  the  said  defendant  puts  upon  the  country,  &c. 
himself  upon  the  country,  &c.  (Signed)  JohnBayley, 
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1836.  vote  was  not  struck  off,  as  the  notice  of  objection  had 
been  applied  bj  the  overseers  to  another  person  of  the 
name  of  Fraser. 

It  was  proved  by  Mr.  Thompsoni  one  of  the  collectors 
of  assessed  taxes  of  the  parish  of  St.  Pancrasj  that  in  the 
month  of  July  last  he  attended  at  the  vestry  room,  where 
the  defendant  called  over  namesi  and  that  he  called  over 
the  name  of  Mr.  Frazer,  of  whom  the  witness  told  the 
defendant  that  he  had  not  paid  his  assessed  taxes ;  to 
which  the  defendant  replied ,  "  Never  mind,  go  on — an- 
swer my  questions — you  are  not  to  put  questions  to  me:** 
and  it  was  proved  by  Mr.  Thiselton,  that  he  on  the  same 
occasion  informed  the  defendant  that  Mr.  Benham  had  not 
paid  his  assessed  taxes,  and  that  Mr.  Gibbs  had  not  occu- 
pied his  house  a  sufficient  time  to  entitle  him  to  a  vote  ;  and 
that  to  this  intimation  the  defendant  replied,  "  go  on." 

It  was  proved  that  Mr.  Frazer  and  Mr.  Benham  had 
not  in  fact  paid  their  assessed  taxes,  and  that  Mr.  Gibb*s 
occupation  of  the  premises  for  which  he  was  stated  in  the 
list  to  be  entitled  to  vote,  had  not  been  sufficiently  long  to 
entitle  him  to  vote,  but  that  he  was  entitled  to  vote  in 
respect  of  successive  occupations,  if  he  had  been  so  de- 
scribed in  the  list. 

From  the  cross-examination  of  the  different  witnesses 
for  the  plaintiff,  it  appeared  that  in  the  parish  of  St.  Pan« 
eras  there  are  from  105,000  to  110,000  inhabitants,  and 
about  10,000  rate-payers,  of  whom  about  6000  are  entitled 
to  vote  for  members  of  Parliament  for  the  borough  of 
Mary-le-bone. 

Campbell,  A.  G.— There  is  no  proof  at  all  that  the  defen- 
dant has  acted  wilfully.  If  he  acted  as  he  has  done  from 
mistake,  he  is  not  liable  in  this  action.  Out  of  6000  voters, 
only  three  are  selected ;  and  in  the  confusion  that  would 
necessarily  arise  in  the  making  of  such  a  list,  is  it  not 
infinitely  more  probable  that  the  defendant  acted  from 
mistake,  and  not  from  any  corrupt  motive  ? 
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Lord  Denman,  C.  J.  (in  summing  up). — It  is  not  neces-  1836. 
sary  to  shew  that  the  defendant  acted  from  any  corrupt 
motive.  If  he  wilfully  disobeyed  the  provisions  uf  the  act 
of  Parliament^  your  verdict  must  pass  against  him  in  this 
action.  With  respect  to  confusion  occurring  in  the  making 
out  of  the  list,  I  confess  that  I  do  not  see  the  slightest 
occasion  for  any.  It  is  like  a  complicated  machine,  which 
confuses  at  a  single  view,  but  may  not  be  at  all  complex 
in  its  details.  It  is  true,  that  only  three  instances  are 
selected  out  of  a  long  list  of  names ;  but  there  is  distinct 
evidence  that  the  defendant  disregarded  the  notice  given  to 
him  by  the  witnesses  that  these  three  persons  had  no  right 
to  vote.  There  is  no  doubt  that  the  defendant  was  the 
overseer,  as  he  acted  as  such.  It  is  the  duty  of  the  over- 
seer to  make  out  the  list,  and  he  may  ask  such  questions 
as  he  pleases  of  the  collectors  of  assessed  taxes,  to  enable 
him  to  do  so ;  but  if  his  notice  is  distinctly  drawn  to  par- 
ticular names,  he  has  the  opportunity  of  correcting  his 
list  at  the  time,  and  he  is  bound  to  do  so.  The  names 
were  introduced  improperly ;  you  will  say  whether  it  was 
done  with  design.  If  you  think  that  the  defendant  did 
not  do  this  wilfully,  you  will  find  a  verdict  in  his  favour ; 
but  if  you  think  he  did  it  wilfully,  you  will  find  for  the 
plaintiff  for  such  amount  as  you  think  proper  (a). 

Verdict  for  the  plaintiff  for  50/. 

Sir  W.  Follett,  Plait,  and  Tomlinson,  for  the  plaintiff. 

Campbell,  A.  6.,  Sir  F.  Pollociy  and  John  Bayley,  for 
the  defendant. 

[Attomies— &ad(/tng,  and  G.  F.  Cooke,^ 

(a)  By  the  76th  section  of  the  their  verdict  for  the  full  sum  of 

Reform  Act,  2  Will.  4,  c.  45,  any  .500/.,  or  for  any  less  sum  which 

person  contravening  that  act  is  thesaidjury  shall  think  it  just  that 

made  liable  to  be  sued  "  for  a  sum  he  should  pay  for  such  his  offence/' 
of  500/.;  but  the  jury  may  find 

VOL.  Tir.  .  CO  N.  p. 
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Adfoumed  Sittings  in  London  after  Hilary  Term,  ISS6. 

BBFORB  LORD  DEMMAN,    C.  J. 

Feb.  18M.  Calyert,  Administrator  of  Laycock,  9.  Flower. 

If,  during  the  ASSUMPSIT  for  goods  sold  by  the  intestate  to  the  de- 
doTof  onT  of "  fendant.  Pleas— y!r**,  non-assumpsit ;  secondly,  a  set-off; 
the  piainiifTs      ^„j    thirdly,  the  Statute  of  Limitations.     Replication  to 

witnesses,  the  '  ^ '  ... 

defendant's  the  second  plea,  the  Statute  of  Limitations,  and  to  the 
a  notice'  to  pro-    third,  tliat  the  cause  of  action  arose  within  six  years. 

duce,  call  for  a 
book  which  the 

piaintifT's  coun-       In  the  coursc  of  the  examination  of  one  of  the  plaintiff^s 

sel  produces— 

the  defendant's  witncsscs — Kelly,  for  ihc  defendant,  called  for  the  ledger 
iooiurover  the     ^^  ^^0  intestate  under  a  notice  to  produce. 

book,  so  as  to 
•ee  the  contents 

of  several  pages       Campbell,  A.  G.,    for  the  plaintiff.  —  I  will  produce 

of  it,  will  be        .^  -  -  .^  .         n   j  r  •  i 

bound  to  put  it    it  if  it  IS  Called  for  as  your  evidence. 

in  as  hit  evi- 
dence. 

Kelly. — I  call  for  it,  but  subscribe  to  no  condition. 

Lord  Denman,  C.  J. — If  the  intestate*s  ledger  is  called 
for  under  a  notice  to  produce,  and  it  is  not  produced,  Mr. 
Kelly  may  cross-examine  as  to  its  contents ;  but  if  it  is  pro- 
duced and  given  to  Mr.  KeUy,  it  will  be  for  me  to  decide 
whether  Mr.  Kelly  makes  such  use  of  it  as  will  compel 
him  to  use  it  as  his  evidence. 

The  book  was  produced,  and  Kelly  turned  over  seve- 
ral pages  of  it^  so  as  to  look  at  the  contents  of  them. 

Lord  Denman,  C.  J. — I  ought  now  to  say,  that  if  Mr. 
Kelly  looks  at  the  book  he  will  be  bound  to  put  it  in  as 
his  evidence. 

Kelly. — Certainly,  I  am  fully  aware  that  I  must  do  so. 

Lord  Denman,  C.J. — I  have  mentioned  this  because 
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it  has  been  supposed  by  some,  that  an  opposite  counsel 
may  look  at  papers  or  books  called  for  under  a  notice 
to  produce,  and  then  not  use  them. 

The  cause  was  referred. 

Campbell^  A.  G.,  Chilton^  and  W,  J.  Alexander ^  for  the 
plaintiff. 

Kelly,  and  Knowles,  for  the  defendant. 

[Attomies— randcfxomt  (jr  Co.,  and  R.^  W.  Oldenhaw.] 


Edmunds  d.  Wilkinson.  Feb.  26th, 

ASSUMPSIT   on  the  following  agreement,  dated  the  a.  by  agree- 
28th  November.  1834.  Z'XZ^" 

"  In  consideration  of  your  signingr  the  consent  to  the  "^°"  °f  ^'** 

^     ^         ^       ^  ^  consenting  to  a 

supersedeas  of  my  commission,  I  undertake,  in  the  event  supersedeas  of 

of  my  recovering  the  Standish  property,  to  liquidate  your  againsThhxi,un- 

claim against  me,  amounting  to  130/.  13*,  3rf.,  although  I  ^l^^/^^^J^, 

am  not  legally  liable  to  the  same."  covering  a  cer- 

¥  iitt  t        t*  •!«*      '***'*  estate,  to 

it  was  Stated  that  the  only  mode  of  recovering  the  Stand-  liquidate  B.'s 
ish  property  was  by  writ  of  right,  the  time  for  bringing  whSiTe^was 
which  expired  in  May,   1835;  and  it  w«8  proved  on  the  pot  bound  legal- 

,  lytodo: — Held, 

part  of  the  plaintiff  that  search  had  been  made  at  the  that  thu  raised 
proper  offices,  and  no  proceedings  at  all  appeared  to  have  miw'"onaie  pITc 
been  taken  to  recover  the  property  mentioned  in  the  agree-  ^^^  ^e^s^^r 

ment*  recovery  of  the 


estate. 


Sir  W.  Follett  for  the  defendant  submitted  that  under 
the  terms  of  the  agreement  there  was  not  any  undertaking 
to  pursue  the  claim  to  the  Standish  property  with  dili- 
gence. 

Campbell,  A.  G.,  for  the  plaintiff. — The  law  will  imply 
«uch  an  undertaking.  This  is  like  the  case  of  a  contract 
for  the  sale  of  tallow,  which  was  to  be  sold  on  the  arrival 

cc2 


888  CAS£i)  AT  NISI  PRIUS, 

1836.  of  the  vessel ;  and  it  was  held  that  the  party  was  bound 
under  the  contract  to  secure  the  arrival  of  the  vessel  in 
reasonable  time. 

Lord  Denman,  C.  J. — Suppose  that  lotteries  were  law- 
ful, and  that  the  defendant  had  promised,  that  if  the 
plaintiff  would  join  in  superseding  his  commission  he 
would,  in  the  event  of  his  gaining  a  twenty  thousand  pound 
prize,  pay  the  plaintiff's  claim  out  of  the  money.  Would 
that  be  an  undertaking  by  which  he  would  bind  himself  to 
buy  a  ticket  ? 

Campbell,  A.  6. — No,  that  would  not  be  reasonable. 

Sir  JV.  FoUeiL — ^The  contract  must  speak  for  itself,  and 
cannot  be  sustained  upon  implication.  This  is  not  like  the 
case  of  goods  to  be  sold  on  the  arrival  of  a  vessel,  for  the 
usage  of  trade  requires  that  the  party  shall  take  the  pro- 
per steps  to  secure  its  arrival 

Evidence  was  then  given  of  facts  not  material  to  the 
present  point;  and  at  the  close  of  the  plaintiff's  case — 

Sir  W.  FoUettf  for  the  defendant,  applied  for  a  nonsuit. 

Lord  Denmak,  C.  J.— I  do  not  think  that  there  should 
be  a  nonsuit ;  for  it  is  a  proper  subject  for  consideration 
whether,  when  the  promise  necessarily  implies  that  pro- 
ceedings must  take  place,  the  undertaking  to  proceed  may 
not  also  be  implied  ? 

Sir  W.  FoUett,  in  his  address  to  the  jury,  pointed  out 
several  eminent  conveyancers,  and  others,  whom  he  stated 
had  been  subpoenaed  on  the  part  of  the  plaintiff,  but  had 
not  been  called ;  and  he  argued  that  they  were  not  called^ 
because  the  plain  ti  was  satisfied  that  on  cross-examination 
they  would  be  obliged  to  admit  that  the  plaintiff  was  not 
able  in  point  of  law  to  recover  the  Standish  estate. 
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Lord  Denman,  C.  J.,  in  summing  up^said,  that  the  agree- 
ment implied  a  promise  to  take  some  step  for  the  recovery 
of  the  estate;  and  left  it  to  the  jury  to  say  whether,  in  fact« 
under  the  circumstances,  it  might  not  be  presumed  that 
the  defendant  had  taken  proper  care  on  the  subject. 

The  jury  found  a  verdict  for  the  defendant  upon  the 
merits. 

Campbell,  A.  G,,  and  Turner,  for  the  plaintiff. 

Sir  W.  FoUeii  and  R.  V.  Richards,  for  the  defendant. 

[Attomies — G.  WiUianu,  and  Gregion.} 

See  the  case  of  Carbyn  v.  Leader,  ante.  Vol.  6,  p.  33. 


Pirst  Siiiing  at  Weaimintier  in  Trinity  Term,  1886. 

BEFORE  MR.  JUSTICE  COLERIDGE. 

Haiou  9.  Belcher  and  Others.  May  25/A. 

Trespass  for  breaking  and  entering  the  plaintiff's  The  Judge  wfli 
house  and  taking  his  goods.  Pleas— Jirst,  Not  guilty;  feJ^^^'^JJl^^^'J^. 
and  second,  '*  that,  at  the  said  several  times  when  &c.»  or  at  k1  to  cross- 
any  or  either  of  those  times,  the  dwelling-house  in  the  Acts  which  ap- 
said  declaration  mentioned  was  not  the  dwelling-house  of  i^^nt^^^^' 
the  Dlaintiff;  nor.  at  the  several  times  when  &c«,  or  at  i«tingtoathird 

"^  .^/  ,  .ir.  ,       pewon,ifthede- 

any  or  either  of  those  times,  were  toe  said  furniture,  goods,  fendant'scoun- 

and  chattels  and  effects,  nor  was  any  of  them,  or  any  part  tbaHt  Thlu  he 

thereof,  the  furniture,  goods,  chattels  and  effects  of  the  evwISce^thl?" 

plaintiff  in  manner  and  form**  &c.  (concluding  to  the  these  &ctf  are 

^  V  o  relevant  to  the. 

country).  utue. 

It  was  opened  by  Sir  F.  PoUock,  for  the  plaintiff— that 
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1836.  ^^^  house  in  question,  which  was  No*  430  in  Oxford 
street,  had  been  let  to  the  plaintiflT  after  the  bankruptcy  of 
a  person  named  Bias,  to  whom  the  defendants  were  as- 
signees ;  and  that  the  defendants  had  caused  the  house  to 
be  entered  and  the  plaintiff's  goods  seized ,  they  alleging 
that  the  goods  were  the  goods  of  Bias,  and  not  of  the 
plaintiff. 

It  was  proved  by  Mr.  Schalmander,  who  was  the  first 
witness  called  on  the  part  of  the  plaintiff,  that  (as  the 
agent  of  Mrs.  Wrench)  after  the  failure  of  Bias  he  let  the 
house  to  the  plaintiff,  who  was  introduced  to  him  by  Bias 
as  the  tenant  to  succeed  him.  It  was  also  proved  by  Mr. 
Schalmander  that  he,  after  this,  and  before  the  seizure  of 
the  goods  by  the  defendants,  put  in  a  distress  for  rent.  It 
was  proposed  by  Erie,  for  the  defendant,  to  ask  the  wit- 
ness whether,  at  the  sale  under  the  distress  for  rent,  a 
servant  of  Bias,  named  Vowles,  wanted  to  bid  and  have 
articles  knocked  down  to  him  without  making  any  deposit. 

Sir  F.  Pollock* — ^I  object  to  what  Vowles  said. 

Erie. — I  propose  to  shew  as  a  fact^  that  a  person  at  this 
sale  wished  to  bid  without  making  a  deposit;  and  that 
being  forbidden,  he  went  away. 

Sir  F.  Pollock. — ^That  is  no  fact.  It  is  at  most  only  a 
proposal  by  a  third  person  to  bid  in  a  particular  manner, 
which  proposal  is  not  acceded  to.  Suppose,  instead  of 
wanting  to  be  a  bidder,  Vowles  had  been  found  taking 
away  goods  without  any  bidding  at  all,  and  had  been  taken 
and  stopped? 

CoLERtnoB,  J. — The  question  is,  whether  this  is  a  fact 
or  not?  If  it  is  a  fact,  I  think  I  must  receive  evidence  of 
it,  and  trust  to  the  statement  of  the  counsel  in  the  cause 
that  by  some  further  evidence  it  will  be  shewn  to  be  rele- 


In  the  ensuing  term.  Sir  F.  Pollock  obtained  a  rule  to 
shew  cause  why  there  should  not  be  a  new  trial :  Jirst, 
that  as  the  entering  of  the  house  and  the  taking  of  the 
goods  was  proved,  there  ought,  at  all  events,  to  have  been 
a  yerdict  for  the  plaintiff  on  the  first  issue;  and,  secondly , 
that,  on  the  second  issue,  the  verdict  was  against  evidence. 
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vant.  I  think  that  it  is  a  fact  the  same  as  if,  in  the  illus-  1836. 
tration  put  by  Sir  F.  Pollock^  a  person  had  been  detected 
faking  away  the  goods  and  stopped.  That  is  clearly  a 
fact«  though,  for  aught  that  at  present  appears,  quite 
irrelevant.  I  must  receive  the  evidence,  on  Mr.  Erie  un- 
dertaking to  shew  its  relevancy  hereafter  by  evidence ;  and 
the  discernment  of  the  jury  must  be  trusted  so  far,  in  case 
it  should  turn  out  to  be  immaterial. 

The  question  was  put. 

Verdict  for  the  defendants. 

Sir  jP.  Pollock  and  Knofdea,  for  the  plaintiff. 
Erie  and  Steer,  for  the  defendants. 

[Attomies— Tfinp^ium,  and  Leigh. j 
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COURT  OF  COMMON  PLEAS, 

Adjourned  Sittings  in  London  after  Trinity  Term^  1835. 

BEFORE  LORD  CHIEF  JUSTICE  TINDAL. 

July  t5th.      Walton  and  Another  v.  Fothergill,  Administratrix  of 

FoTHERGiLLy  deceased. 

A  ship's  hus-  -I-  HE  declaration  was  on  a  charterparty^  dated  S8th  of 
erlThulp  November.  1816,  made  between  the  deceased,  Waiiam 
should  at  one      Fothcrgill,  described  as  ship's  husband  of  the  Elizabeth, 

port  lake  in  a  *^  '^ 

quar.tity  of  then  lying  at  the  port  of  Havre  de  Grace,  and  the  plain- 

▼ey  Uu^rno^er  ^^^^*  described  as  of  London,  merchants  and  freighters  of 

^clUTtc^r'l  ^^®  ®^^^  ***'P »  ^y  which,  in  the  first  place,  Foihergill  co- 

of  fruit,  &c.  venanted  that  the  ship  should  take  on  board  six  pipes  of 

which  the  ,  _  _  _  :.  .  ,  .         ,  _  , 

freighters  of  the  brandy,  of  good  quality,  with  such  other  goods  as  the 
toTuppIyr^^He^  Captain  might  procure  on  freight,  and  therewith  proceed 
did  not  take  the  with  all  possible  despatch  to  the  island  of  Terceira,  and 

brandy,  and  the  * 

freighters  did  while  there,  or  at  St.  Michael,  as  might  be  ordered  by  the 
full  homewa^  ^^^^  freighters  or  their  agents,  the  master  should  take, 
cargo;  for  which  load,  and  reccivc  on  board,  a  full  and  complete  cargo  of 
damages  ag  linst  grccu  fruit  in  boxcs,  or  other  lawful  goods  and  merchan- 
afterwards'^^  dize,  &c.,  and  being  so  loaded  and  despatched,  he,  the 
tion"f  glimt^his  ^^^^  master,  should  and  would  immediately  depart,  and  pro- 
widow  and  re-  ceed  with  all  possible  despatch,  either  to  London  or  Bris- 

presentative  to  ,  * 

recover  damages  tol,  as  the  freighters  or  their  agents  might  order,  and  at  such 

o?his^cove-^  ordered  port,  should,  after  giving  due  notice,  deliver  the 

tiiat\h7'wuid  ^^^^^  ^^^  other  goods  agreeably  to  bills  of  lading;  and 

not  recover  ill  thereupon  the  voyage  should  end.     And  in  consideration 

that  action,  of  the  Completion  thereof,  the  said  freighters  agreed  to 

mag«  they  had  V^J  *<>  ^^^  ^^id  William  FothcrgiU  &c.  6/.  for  every  ton  of 

paid  him  or  the  twenty  boxcs,  &c.  &c.     Fothcrgill  also  engaged  to  ship  at 

incurrtd  in  de-  Havre  the  Said  six  pipes  of  brandy  at  the  regular  shipping 

fending  the  for- 
mer action,  although  they  were  prevented  from  obtaining  the  homeward  cargo  by  the  neglect  of 
the  ship's  husband  in  not  taking  in  the  brandy. 


Walton 

9. 
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priee  of  the  day;  and  the  freighters  guaranteed  the  ship 
a  full  and  complete  cargo  home.  The  declaration  then 
averred  that  William  Fothergill,  in  his  lifetime,  did  not 
perform  his  part  of  the  charterparty,  and,  in  particular,  Fotbbroill. 
did  not  ship  the  six  pipes  of  brandy  at  Havre,  or  any 
part  thereof,  but  suffered  the  ship  to  arrive  at  Terceira 
without  it ;  in  consequence  of  which,  a  person  who  had 
contracted  to  purchase  the  brandy  and  pay  for  it  in 
oranges,  by  way  of  barter,  refused  to  ship  the  oranges ;  and 
another  person  also  refused  to  ship  oranges ;  and  the  ship 
sailed  without  a  full  cargo  home,  as  contemplated  by  the 
charter :  by  reason  whereof  the  plaintiffs  were  deprived  of 
great  gains  and  profits  &c.  There  was  another  averment, 
that  by  reason  of  the  said  fruit  not  being  shipped,  the 
plaintiffs  unavoidably,  and  without  any  wilful  neglect  or 
default  in  them,  were  prevented  from  otherwise  obtaining 
for  and  loading  the  vessel  with  a  full  cargo  home,  accord- 
ing to  their  covenant ;  and  in  consequence  an  action  was 
brought  by  William  Fothergill,  in  his  lifetime,  against 
them,  in  which  he  recovered  418/.  8s.  as  damages,  and 
they  were  put  to  200/.  expense  for  their  own  costs.  There 
was  also  another  averment,  that  in  consequence  of  the 
brandy  not  being  shipped  at  Havre,  the  plaintiffs  were  de- 
prived of  the  profits  which  would  have  accrued  from  its 
delivery  to  the  person  at  Terceira,  who  had  agreed  for  its 
purchase  at  a  price  far  exceeding  that  at  which  it  was  to 
be  shipped. 
The  plea  was  the  general  issue. 

Taddy,  Serjt.,  in  his  address  to  the  jury  for  the  plain- 
tiffs,  was  contending  that,  in  addition  to  the  other  grounds 
of  damage,  they  were  entitled  to  recover  the  418/.  Ss.  and 
the  costs  which  they  had  incurred  in  defending  that  action 
brought  against  them  by  Fothergill,  when 

TiNDAL,  C.  J.,  intimated  that,  in  his  opinion,  these  latter 
sums  could  not  be  recovered. 


Walton 

FOTBBRaUL. 
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Taddjf,  Serjt.,  submitted  that  it  was  a  measure  of 
damage. 

TiMDAL,  C.  J. — If  it  goes  to  the  root  of  those  damages, 
you  should  have  avafled  yourself  of  it  then. 

Taddff,  Seijt — ^We  did  seek  to  avail  ourselves  of  it, 
but  it  was  held  not  to  be  a  condition  precedent. 

TiNDAL,  C.  J. — ^The  law  will  not  allow  them  to  go 
through  so  idle  a  ceremony  as  for  them  to  recover  a  sum 
of  418/.  that  you  might  recover  it  back  again. 

Taddi/f  Serjt. — But  if  it  could  not  be  used  as  a  defence 
to  the  first  action,  it  must  be  the  subject-matter  of  damages 
in  the  second :  not  the  precise  sum,  but  as  a  mode  of  shew- 
ing the  amount  to  vrhich  we  are  entitled. 

TiNDAL,  C.  J. — The  damages  will  be  the  loss  in  conse- 
quence of  the  not  shipping  the  brandy,  and  all  such  da- 
mages as  are  the  necessary  and  natural  consequences. 
Might  you  not  have  bought  brandy  yourselves,  and  charged 
the  difference  in  the  price.  No  man  would  be  safe  if  your 
rule  were  to  prevail.  If  I  contract  to  transfer  stock,  and 
do  not,  the  party  with  whom  I  contracted  has  no  right  to 
tell  me  a  month  afterwards  that  if  I  had  transferred  the 
stock  he  could  have  bought  an  estate  with  the  money. 
There  was  a  case  of  a  man  who  brought  an  action  against 
the  keeper  of  a  ferry  boat,  for  refusing  to  carry  him  across 
a  river,  in  consequence  of  which  he  sustained  loss  by  not 
being  able  to  keep  an  appointment.  But  it  was  held 
that  he  could  not  recover  damages  on  any  such  ground. 

Toddy,  Serjt. — ^If  a  man  contracts  to  do  an  impossi- 
bility, he  is  liable  in  damages  if  he  does  not  do  it.  The 
getting  the  brandy  to  Terceira  was  the  mode  by  which  we 
were  to  get  the  oranges  and  pay  the  freight. 
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In  the  progress  of  the  case,  on  being  asked  by  Taddy^        1835. 


Scrjt.— 

TiMDAL,  C.  J.5  said — I  have  a  very  strong  opinion  on 
the  question  of  damages.  I  think  they  must  be  the  ne- 
cessary and  immediate  consequencei  and  not  so  remote  as 
those  sought  to  be  recovered* 

Upon  this  the  parties  entered  into  an  arrange- 
ment, and  a  juror  was  withdrawn. 

Taddy  and  Talfourd^  Serjt8.|  and  C.  Clarke^  for  the 
plaintiflb. 

Sir  F.  PoUoek,  Bompas,  SerjU,  and  R.  V.  RichardM^  for 
the  defendant. 

[Attornies — CkUcote,  sad  P«arc«  4*  Co.] 


Walton 
«. 

FOTHERGILL. 


Adjourned  Sittings  at    Weatminster^  after  Michaelmas 
Term,  1835. 

BBFOR£  LORD  CHIEF  JUSTICE  TINDAL. 


Tarplbt,  Clerk,  v.  Blabt.  Dec  5. 

lilBEL. — ^The  first  count  of  the  declaration  was  for  a  i^  ^  action  for 
libellous  letter  written  by  the  defendant  conceminir  the  ^^^  ^  ***^*'*" 

^  dant  may  giTc 

plaintifff  and  published  in  the  Northampton  Free  Press,  eyidenceofpro- 

The  second  and  third  counts  were  for  libellous  papers  d^donof  d«- 

in  manuscript,  from  which  the  printed  one  had  been  pub-  ™^at'u^"*^ 

liahed  with  some  omissions.    The  fourth,  fifth,  sixth,  and  '^«^  ^^^  ^« 

plaintiff  had 
lued  ezprei- 
rioDt  calculated  to  provoke  him,  both  in  writing  and  ▼erbally. 
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1836.  aeyenth  counts  were  for  the  following  libels: — ''  Bastard 
Tarpley,**  "  Hangdog  Tarpley,**  "Cut-trec  Tarpley^'^and 
€*  Break-window  Tarpley.**  Pleas — ^First,  not  guilty; 
second,  as  to  a  part  of  the  first  and  third  counts,  a  justi- 
fication— to  the  fifth,  sixth,  and  seventh  counts,  a  justifi- 
cation, stating  that  the  plaintiff  hung  the  dog  of  William 
Marriot,  and  broke  divers  windows,  and  grubbed  up  divers 
trees  of  Richard  Pack. 

The  manuscript  of  the  letter  published  in  the  North- 
ampton Free  Press  was  shewn  to  have  come  from  the  de- 
fendant. It  commenced  with  stating  that  the  plaintifiThad 
called  the  defendant  an  old  vagabond,  and  then  went  on,  inter 
alia,  to  charge  the  plaintiff  with  haying  mutilated  the  list  of 
county  voters.  It  was  also  proved,  that  the  words  Bastard 
Tarpley,  &c.,  were  inscribed  on  a  board  which  was  placed 
in  front  of  the  defendant's  house,  and  that  the  defendant 
also  chalked  some  of  those  words  upon  a  gate. 

On  the  part  of  the  defendant,  evidence  was  given,  in  mi- 
tigation  of  damages,  that  the  plaintiff  while  the  board  was 
on  the  defendant's  house  had  written  upon  the  gate  of  a 
person  named  Wilding,  the  words  **  Oxford  Bob,**  and 
'*  Cod  Fish,**  which  referred  to  the  plaintiff;  and  evidence 
was  also  given  that  a  paper  purporting  to  be  a  copy  of  a 
letter  of  the  defendant  was  picked  up  in  the  White  Hart 
Inn,  atFloore,  in  which  parish  the  parties  resided,  which 
paper  had  a  heading  in  the  plaintiff's  handwriting.  The 
heading  was  read;  it  was  in  the  following  terms:  — 

*'  Copy  of  a  letter  written  by  that  lying  old  vagabond, 
Robert  Blaby,  to  Sharp,  the  infidel  barber  at  Northamp- 
ton, with  its  original  bad  grammar  and  false  spelling. 

''N.  B.  Not  intended  by  the  writer  for  {mblic  inspection." 

It  was  also  stated  by  Mr.  Marriott,  the  landlord  of  the 
inn,  that  the  plaintiff  had  said  to  him  that  he  had  called 
the  defendant  an  old  vagabond,  and  that,  if  the  defendant 
had  not  been  an  old  man  with  one  foot  in  the  grave,  he 
would  have  knocked  his  teeth  down  his  throat.  Evidence 
was  also  given  with  a  view  of  proving  the  plea  of  justifica- 
tion. 
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TiMDAii,  C.  J.  (in  summing  up). — The  first  question  is,  1935; 
whether  these  publications  are  libellous,  and  published 
by  the  defendant.  If  so,  you  will  then  consider  how  much 
of  the  second  plea  is  proved ;  and  having  disposed  of  those 
questions,  you  will  consider  the  amount  of  damages ;  and 
with  respect  to  those,  there  is  a  great  difference  between 
publishing  a  libel  immediately  on  provocation  or  delibe- 
rately. The  letter  published  in  the  newspaper  certainly 
points  to  some  charges  made  upon  the  defendant,  and  the 
heading  of  the  letter  spoken  to  by  Mr.  Marriott  con- 
tainsthe  very  expressions  *'  lying  old  vagabond ;"  and  the 
plaintiff  also  admitted  to  that  witness  that  be  had  called 
the  defendant  an  old  vagabond. 

Verdict  for  the  plaintiff — Damages  Ws. 

WUde^  Seijt.,  HiU,  and  Whitehuut,  for  the  plaintiff. 

AdamSf  and  GotMumt  Serjts.,  and  Addison^   for  the 
defendant. 

[Attomies— Bec^»  and  Vincent] 
See  the  esse  of  WaiU  v.  Froier,  ante,  p.  369. 


BccKE,  Gent.,  One  &c.  v.  Penn  and  Another.  Dec.  9/A. 

Assumpsit  for  business  done  as  an  attorney,   and  ir an  attorney 

.  ,  . »  1    deliver  a  bill  to 

also  for  conveyancmg,  with  a  count  for  money  paid,  and  hit  client  duly 
on  an  account  stated.  Pleas— ;/fr*^  non-assumpsit;  se-  HS^m i/couri, 
condly,  that  as  to  the  sum  of  SSL  17*.  lOA,  that  it  was  "*f»??|;«!  '^ 

^^*  '  parate  bill  for 

conveyancing, 
not  signed;  in 
>B  aeiioa  for  the  «iiionnt  of  the  conveyancing  bill,  ita  not  being  ngned  ia  no  otjection  at  the  trial: 
tet  a  Judge  would,  on  application,  order  both  bills  to  be  taxed. 

If  A.,  having  employed  an  attorney  to  defend  an  action,  aadgn  his  property  to  trustees  for  the 
henefit  of  hia  creditors,  and  the  trustees  direct  the  attorney  to  go  on  wiUi  the  defence — they  are 
^le  to  pay  the  attorney  for  what  he  does  after  they  directed  him  to  go  on,  but  are  not  liable 
^  file  bygone  bmiDesa,  unless  there  be  an  agreement  in  writing  to  make  them  so. 
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due  for  business  done  by  the  plaintiff  as  an  attorney,  and 
that  no  signed  bill  had  been  delivered.  Replication — that 
as  to  the  sum  of  35/.  4«.  Sd.,  parcel  of  the  demand,  a 
signed  bill  was  delivered,  and  as  to  the  sum  of  182. 18#.  id*, 
it  was  not  for  business  done  in  any  Court. 

It  was  opened  by  Wilde,  Serjt.,  for  the  plaintiff,  that  a 
person  named  Yorke  had  employed  the  plaintiff  to  defend 
two  actions  for^him,  which  he  did ;  and  that,  after  aome 
business  had  been  done  in  these  actions,  an  assign* 
ment  was  made  by  Yorke  for  the  benefit  of  his  creditors 
to  the  defendants,  by  which  he  assigned  aU  his  property 
to  the  defendants  as  trustees,  who  directed  that  the  de- 
fence of  the  actions  should  be  continued.  The  bill  for  the 
defence  of  the  actions,  amounting  to  35/.  4^.  8dL,  was 
signed,  but  the  other  bill,  which  was  for  the  preparing  the 
assignment,  and  the  charges  incident  thereto,  was  not  so. 
The  latter,  however,  did  not  contain  any  charge  for  any 
business  in  any  way  relating  to  any  suit  The  learned 
Serjeant  submitted,  that  although  if  an  attorney  sent  to 
his  client  one  bill  for  law  business,  and  another  bill  for 
conveyancing,  a  Judge  would  order  both  to  be  taxed; 
yet  that  that  was  a  rule  of  practice  only,  and  that  the 
Stat  2  Geo.  2,  c.  2S,  s.  ^,  which  prevents  the  bringing  of 
an  action,  where  there  has  been  no  signed  bill,  is  confined 
to  "  fees,  charges,  and  disbursements  at  law  or  in  equity,** 
and  does  not  prohibit  the  recovery  of  charges  for  convey- 
ancing. 

It  was  proved  that  the  bill  for  the  defences  of  the  ac- 
tions was  delivered  duly  signed,  and  that  the  first  item 
of  it  was  on  the  1st  of  October,  ISSi.  It  further  ap- 
peared, that  the  assignment  of  Yorke's  effects  to  the  defen- 
dants was  executed  on  the  29th  of  that  months  and  that 
they  from  that  time  acted  as  trustees  for  the  benefit  of  his 
creditors;  and  that  on  theSnd  of  January,  1835,  the  de- 
fendants authorized  the  continuance  of  the  defence  of  the 
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ictioiM.     It  was  proved,  that  previous  to  the  2nd  of  Janu-         ig^^ 
Bry,  the  whole  of  the  conveyancing  business  had  been 
completed,  and  a  part  of  the  other  business,  to  the  amount 
of  about  aSi. 

Knawles^  for  the  defendant,  submitted  that  an  attorney 
could  not  be  allowed  to  deliver  one  bill  for  conveyancing 
and  another  bill  for  business  in  court,  but  that  he  was 
bound  to  put  the  whole  of  his  claim  into  one  bilL  He  re- 
lied on  the  case  of  Thwaiies  v.  Mackerson  (a). 

TiNDALi  C.  J. — I  have  no  doubt  that  both  these  bills 
might  be  taxed.  If  the  one  bill  is  taxable,  and  the  other 
not,  a  Judge  would  refer  both  to  the  Master  for  taxation ; 
but  that  is  more  upon  his  authority  as  a  Judge  over  the 
officers  of  his  Court  than  upon  the  statute.  The  question 
here  is,  whether  an  att  mey  is  bound  by  the  statute  to 
deliver  a  bill  of  non-taxable  matters. — I  think  that  I  can- 
not enlarge  the  words  of  the  statute. 

Knawles. — Should  not  the  retainer  have  been  in  writing? 
as  the  defences  were^at  ail  events,  commenced  on  the  cre- 
dit of  Yorke. 

TiNDALt  C.  J. — ^That  may  certainly  apply  to  that  part 
of  the  bill  which  was  already  due. 

Knowles  addressed  the  jury  for  the  defendants. 

TiNBAL,  C.  J.,  (in  summing  up). — The  defendants 
could  not  make  themselves  liable  for  any  bygone  part  of 
the  demand  for  defending  these  actions,  but  they  might, 
without  any  writing,  take  up  the  cases  at  a  certain  point, 
and  direct  them  to  be  carried  on  from  that  point ;  and  if 
so,  they  would  be  liable  from  that  time  and  from  that  time 

(a)  Ante,  Vol.3,  p.  341. 
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1895.  only.  The  conveyancing  bill  stands  on  a  very  simple 
footing.  Yorke,  being  in  embarrassed  circumstances,  as- 
signs his  property  to  the  defendants  as  trustees,  and  they 
act  as  such.  It  was  hardly  to  be  supposed  that  the  at- 
torney did  this  business  on  the  credit  of  a  person  who,  by 
this  assignment,  was  to  have  no  property  wherewith  to 
pay  him:  is  it  not,  therefore,  more  probable  that  the  attor- 
ney did  it  on  the  credit  of  the  persons  to  whom  the  pro- 
perty was  to  be  assigned  ?  This  probability  you  will  take 
into  your  consideration  in  weighing  the  evidence  that  has 
been  laid  before  you,  and  you  will  consider  whether  the 
defendants  did  not  jointly  employ  the  plaintiff  to  prepare 
the  trust  deed.  With  respect  to  the  defence  of  the  two 
actions,  there  was  no  necessity  for  a  written  authority  for 
the  continuing  those  defences,  though  a  written  agree- 
ment would  be  necessary  to  make  the  defendants  liable 
for  bygone  business.  If,  on  the  2nd  of  January,  the  de- 
fendants gave  an  authority  to  have  the  defences  pro- 
ceeded with,  that  would  make  them  liable  at  least  from  that 
time. 

Verdict  for  the  defendants. 

Wilde,  Serjt,  and  Busby,  for  the  plaintiff. 

KnawleSf  for  the  defendants. 

[Attornies,  Becke,  and  Wimbum  4r  Co  J] 


In  the  ensuing  term,  Wilde,  Serjt,  applied  for  a  new 
trial,  but,  at  the  suggestion  of  the  Lord  Chief  Justice, 
the  case  was  compromised. 
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Siiiings  at  GuUdhatt  in  Hilary  Term,  1836. 

BEFORE  MR.  JUSTICE  VAUOHAN. 


Jambs  Smith  v.  Georob  Smith. 

^^  Januaiy  23ra. 

JL  ROVER  for  a  watch,  chain,  and  seals.    Pleas— ^fr^/,  if  a  &ther 
Not  guilty;  and  secondly,  that  at  the  time  of  the  alleged  Coder  age  an 
coDYersion  the  plaintiff  had  not  any  property  in  the  things  *n*^de**of*^^ 
mentioned  in  the  declaration.  dress  or  oma- 

nenty  €»  g»  a 

It  appeared  that  the  plaintiff  and  defendant  were  bro-  watch,  he  can- 
thers,  and  that  their  father  (who  was  dead,  and  to  whose  wUh^'i^ac^* 
estate  the  defendant  had  taken  out  administration),  had,  son's  consent, 
in  bis  lifetime,  employed  a  person  named  Conway  to  pur-  giA. 
chase  the  watch  in  question  at  a  sale,  and  afterwards,  in  madebyates- 
the  presence  of  Conway,  gave  it  to  the  plaintiff,  then  a  JJ^ce*i«ainst 
youth  about  scTenteen  years  of  age,  saying  at  the  time,  a  person  cUim- 
"  James,  you  shall  have  this  watch,  and  I  hope  you  will  racterof  his 
be  steadier."    The  plaintiff  took  the  watch,  thanked  his  »dfliimstrator. 
iather  for  it«  and  continued  to  wear  it  for  some  time. 

The*defence  was,  that  the  father  had  never  given  the 
watch  to  the  plaintiff  absolutely;  but,  even  supposing  that 
he  had,  yet  that  he  had  taken  it  back  again,  and  after- 
wards given  it  to  the  defendant.  The  defendant  also 
ckimed  to  keep  the  watch  in  his  representative  character 
as  administrator. 


After  Bompas,  Serjt,  had  stated  the  plaintiff's  case,  he 
called  the  defendant's  attorney,  on  a  subpcena  duces 
tecum,  to  produce  the  watch;  but  when  the  officer  of  the 
Court  was  about  to  administer  the  oath  to  him  as  a  wit- 
ness, the  plaintiffs  counsel  objected  to  his  being  sworn, 
on  the  ground  that  he  was  not  required  to  give  evidence 
in  the  cause,  but  was  merely  called  to  produce  the  watch 

VOL.  VII.  D  i>  N.  p. 
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1S36.  ^^  order  that  it  might  be  identified;  and  in  recent  deci- 
sions it  was  fully  settled  that  a  person^  called  merely  to 
produce  a  document,  need  not  be  sworn. 

Byles,  for  the  defendant,  sought  to  distinguish  the  pre- 
sent from  the  recently  decided  cases;  contending  that 
those  cases  only  applied  to  sheriffs*  officers,  and  others 
similarly  situated,  who  might  be  expected  to  have  the 
document  called  for  in  their  possession. 

Vaughan,  J*,  at  first  yielded  to  the  argument  of  the 
defendant's  counsel,  and  refused  to  require  the  attorney  to 
produce  the  watch  unless  the  plaintiff*'s  counsel  consented 
to  have  him  sworn  as  a  witness :  this  they  would  not  do, 
and  the  watch  was  not  then  produced;  but  in  the  pro- 
gress of  the  case  his  Lordship  altered  his  opinion,  and 
the  watch  was  produced  by  the  defendant's  attorney 
without  his  being  sworn  to  give  evidence  in  the  cause. 

On  the  part  of  the  plaintiff,  it  was  proposed  to  give 
evidence  of  certain  conversations  between  Mr.  Smith  the 
father  and  third  persons,  after  he  had  taken  away  the  watch 
from  the  plaintiff*  and  had  it  in  his  own  possession,  in 
order  to  shew  that  at  that  time  he  considered  it  as  belong- 
ing to  the  plaintiff*;  but — 

Vaughan,  J.,  refused  to  receive  the  conversations, 
not  in  the  presence  of  the  defendant,  as  evidence  against 
him. 

The  letters  of  administration  were  put  in. 

Yauohan,  J.,  (in  summing  up),  told  the  jury,  that  if  the 
father  had  made  an  absolute,  solemn,  and  irrevocable 
gift  of  the  watch  to  his  son  the  plaintiff*,  and  the  plaintiff* 
had   accepted  it,   the  law   would  not  allow  the  father, 


In  the  course  of  the  term.  Bompas,  Serjt.,  obtained  a 
rule  nisi  for  a  new  trial,  on  the  ground  of  the  rejection  of 
the  evidence  of  the  conversations  between  the  father  and 
other  persona  relative  to  the  plaintiflTs  property  in  the 
watch. 

The  matter  came  on  to  be  argued  in  the  ensuing  Tri- 
nity Term ;  and  the  Court  were  of  opinioui  that,  inasmuch 
as  the  defendant  claimed  to  retain  the  watch  not  only  in 
his  personal  but  his  representative  character  as  adminis- 
trator, the  declarations  of  the  father  were  evidence 
•gainst  him  as  being  made  by  a  person  under  whom  he 
claimed  title  (a),  and  therefore  the  rule  for  a  new  trial 
was  made. 

Absolute. 

(a)  No  opiniaD  was  giYcn  as  to  been  adminislntor ;  bat  it  seems, 
whether  they  would  have  been  from  several  authorities,  that  they 
evidence  if  the  defendant  had  not     would. 

See  Hunter  ?.  Watbrook,  Vol  2  of  these  Reports,  p.  678. 
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without  the  consent  of  his  son,  afterwards  to  reclaim  the         iqq^^ 
gift. 

Verdict  for  the  defendant. 
Bompas,  Serjt.«  and  Stammers^  for  the  plaintiff. 
ByleSf  for  the  defendant. 

[AttomieSy  Cramond,  and  Sidney  Smith,"] 


I>  t>S 


CASES  AT  NISI  PRIUS, 


COURT  OF  EXCHEQUER. 

Sittings  at  Westminster  after  Michaelmas  Term,  1835. 

BEFORE  LORD  ABINOER,  C.  B. 

Nov.  28M.  Stracey  r.  Blake. 

ifonaiummons  ^EBT  for  money  paid,  with  a  count  upon  an  account 
hLndwriVn^  of    Stated.     Pleas— FfV*/,  Nunquam  indebitatus,  and  a  special 

the  defendant,      plea. 

his  attorney  re-*  i,,  -»  ««ti..  <•■ 

fuse  to  admit  A  summons  had  been  taken  out  for  the  admission  of  the 

drder  be  made*  defendant's  handwriting  to  certain  letters,  which  the  de- 
the  Judge  at  Ae  fendant*8  attorney  refused  to  admit,  and  a  learned  Baron 

trial  will  certify  ^  ' 

for  the  costs  of     had  made  the  usual  order  thereon  (a), 
called  to  proye        There  was  a  verdict  for  the  defendant. 

the  handwrit- 

ness  in  his  eza-  Humfretf^  for  the  plaintiff,  applied  to  the  Lord  Chief 
A^^^n^  Baron  for  a  certificate  to  entitle  the  plaintiff  to  the  costs  of 
other  fact.  the  witness  who  was  called  to  prove  the  defendant's  hand- 

writing to  the  letters. 

Lord  Abinoer,  C.  B. — ^The  witness  proved  facts  as 
well  as  the  handwriting  of  the  letters. 

Humfrey* — ^No,  my  Lord.  Not  in  his  examination  in 
chief.  He  was  cross  examined,  and  I  put  some  questions 
in  re-examination  which  certainly  went  to  facts. 

Lord  Abinger,  C.  B. — I  shall  certify. 

Certificate  granted. 

Humfref/j  and  Hurlstone,  for  the  plaintiff. 

Sir  W.  Follett,  and  Rogers,  for  the  defendant. 
[Attomies— ^a//ta«,  and  Adlington,'] 
(a)  Under  the  rule  of  H.  T.  2  Will.  4,  g.  20. 
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1835. 

Lewis  9.  Hartley.  Dee.  7ih. 

Trespass  for   seizing  and  detaining  the   plaintiff's  If  in  trespass  foi 

__  -        .  -  7  1     I  1        »  scixing  and  de- 

dog.     Pleas — the  general  issue,  and  that  the  dog  was  not  tuning  a  dog, 
the  property  of  the  plaintiff.  ^^'"J^' 

duce  the  dog 

Notice  had  been  given  to  the  defendant  to  produce  the  during  the  exa- 

1  ^  *.!_     A  •  1  mination  of  the 

dog  at  the  tnaL  plaintiTi  wit- 

nesses, he  will 
,  •        .  <»     1         f   .     -/vi     /•  .  "***  ^  allowed 

Dunng  the  examination  of  the  plamtitt  s  first  witness^  to  produce  it 
Plaii,  for  the  plamtiff,  called  upon  the  defendant  to  pro-  JheV^^^^^of 
duce  the  dog  in  Court,  pursuant  to  the  notice,  for  the  pur-  inTaiidating  the 
pose  of  enabling  the  witness  to  identify  it.  those  witn< 

Thesiger,  for  the  defendant,  refused  to  produce  the  dog, 
but  said,  that  he  should  produce  it  in  due  time  as  part  of 
the  defendant's  case. 

The  plaintiff's  witness  was  then  going  on  to  describe 
the  marks  of  the  plaintiff's  dog,  when 

Lord  Abinoer,  C.  B.,  interposed,  and  told  the  defen- 
dant's counsel,  that,  if  the  dog  was  not  produced  under  the 
notice  during  the  plaintiff's  case,  he  should  not  allow  it  to 
be  produced  at  any  time  afterwards. 

Thesiger  submitted,  that  he  might  produce  the  dog  as 
part  of  bis  defence,  but 

Lord  Abinger,  C.  B.,  said,  that  could  not  be  done. 
The  only  object  which  the  defendant  could  have  in  pro- 
ducing the  dog  as  part  of  his  own  case,  was  in  substance 
to  contradict  the  description  which  the  plaintiff's  witnesses 
ought  give  of  its  marks. 

Thesiger  then  said  he  would  produce  the  dog,  which  he 
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1835.         did,  and  the  witnesses  having  identified  it,  the  jury  found 
a 

Verdict  for  the  plaintiff. 

Phii,  and ,  for  the  plaintiff. 

Thesiger,  for  the  defendant. 

[Attoraie»*-2Vewl(m,  and  WhUer/^S.'} 


Dec.  Stk, 
If  the  attorney 


Adjourned  Sittings  in  London  after  Michaelmas  Term, 

1835. 

BEFORE  LORD  ABINGER,  C.  B. 


Parker  r.  Dubois. 
ikSSUMPSIT  for  money  paid  for  the  plaintiff  at  his  re- 

ofapartytutho-   quest, 
rize  A.  to  pay       ^ 

money  for  bit  It  appeared  that  an  action  of  trover  had  been  brought 
pay"iC  Mid  the    ^^  ^^V  ^^^  "g'^^  ^  ^ouie  Potosi  bonds. 

attorney  men- 
tion the  matter 

tohiicUent,who      Mr.  Hudson,  the  attorney  for  Mr.  Parker,  sent  to  Mr. 

doei  not  dis- 
claim the  trans-  Pasmore,  the  attorney  for  Mr.  Dubois,  the  following  let- 
action  till  se-     . 
▼ertl  months        ^®'  • 
after,  this  is  evi- 

SeT  ***St  Ae  "  Sir,— I  beg  to  acquaint  you  that  notice  has  been  given 
authority  to  pay  to  uiy  client,  that  a  call  of  one  pound  per  share  has  been 
by  the  client  made  by  the  Durectors  of  the  Potosi  Mining  Company,  snd 
giTMR a°wit-  request  yo^  ^o  inform  me  whether  your  client  will  autho- 
ten  anthority  to  rf^e  my  cUcnt  to  pay  it.- 

pay  money  for  "^  *    " 

A.    This  autho- 
rity does  not  re-       Xo  this  an  answer  was  sent  on  the  following  day  by  Mr. 

quire  a  stamp  .  l 

cither  as  an  Pasmore  to  Mr.  Hudson,  to  the  e&ct  that,  as  it  was  tne 
apow»  of  lu-*'  intention  of  Mr.  Dubois  to  redeem  the  shares,  Mr.  Parker 
^™*^'  would  be  perfectly  justified  in  paying  the  money. 
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Mr.  Pasmore  was  called  as  a  witness ;  and  he  stated^  that,  isd5. 
on  the  receipt  of  Mr.  Hudson's  letter,  be  sent  it  by  a  clerk, 
who  was  not  then  in  court,  to  the  defendant,  Mr.  Dubois, 
and  on  the  next  day  wrote  the  answer  and  sent  it  to  Mr. 
Hudson,  thinking  at  the  time  that  he  had  authority;  and 
that  he  did  not  ascertain  till  September,  the  letters  having 
been  written  in  February,  t)iat  he  had  not  authority  for 
what  he  had  done.  He,  however,  admitted,  that  he  had 
frequently  seen  the  defendant  between  those  months,  but 
said,  he  did  not,  that  he  knew,  mention  the  subject  of  the 
letter  to  him,  though  he  would  not  undertake  to  say 
that  he  had  not  mentioned  his  having  written  the  answer. 

Erie,  for  the  defendant,  submitted  that  there  was  not 
any  evidence  of  an  authority  on  the  part  of  Mr.  Pasmore 
80  as  to  bind  the  defendant. 

Lord  Abinger,  C.  B. — I  think  there  is  evidence  to  go  to 
the  jury.  Pasmore  saw  Dubois  many  limes  after  the  let- 
ter was  written,  and  the  question  is,  whether  Dubois  dis- 
claimed between  February  and  September. 

Erie  then  objected,  that  the  letter  required  a  stamp,  as 
amounting  to  an  agreement :  it  being  an  undertaking  to 
repay  money  advanced. 

Lord  Abinoer,  C.  B. — ^The  payment  of  the  money  in 
consequence  of  ^the  direction  raises  an  implied  promise  to 
repay  it.  Suppose  Pasmore  had  not  paid  the  money,  could 
Dubois  have  brought  any  action  against  him  ?  I  am  of 
opinion  that  it  is  nothing  like  an  agreement :  it  is  merely 
an  authority  to  pay. 

Erie,  after  further  objecting  that  it  required  a  power  of 
attorney  stamp,  which  objection  was  overruled,  addressed 
the  jury,  and  contended,  that  the  plaintiff  had  not  dis- 
tinctly shewn  that  Pasmore  had  authority  from  the  defen- 
dant. 
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Lord  AsiNOBRy  C.  B.,  to  the  jury. — ^The  only  questioa 
for  your  consideration  is,  the  question  of  authority.  Pas- 
more  will  not  deny  that  he  mentioned  the  letter  to  Dubois, 
and  admits  that  he  did  not  till  the  month  of  September 
receive  any  disclaimer  from  him. 

Verdict  for  the  plaintiff— Damages  iOL 

Andrews,  Serjt,  and  Addison,  for  the  plaintiff. 

Erie,  and  J*  «7.  Williams,  for  the  defendant. 

[Attonues— r.  B.  Hudson,  and  lorkmgton.^ 


First  Sitting  at  Westminster  in  Hilary  Term,  1836. 

BEFORE  MR.  BARON  ALDERSON. 

Jan.  2l«^  Parkin  v.  Moon  and  Another. 

To  assumpsit  on  ASSUMPSIT  on  a  bill  of  exchange  by  indorsee  against 

a  bill  of  ex-  , 

change  by  in-       drawers. 

towe«)u  wi.        ^^^  defendant  Moon  pleaded  that  the  bill  was  drawn 
pleaded  that  the  in  the  name  of  the  firm  by  a  person  in  partnership  with 

bill  was  drawn      ,  .        ^  T     •  ,      ,  ... 

by  a  partner  bat  him»  for  purposes  not  Connected  with  the  partnership,  and 

Aip'^u^r  ^*«  indorsed  to  the  plaintiff  a/Z<?r  it  became  due. 

and  was  indole       jhc  plaintiff  replied  that  the  bill  was  not  indorsed  to 

ed  to  the  plain-        ^  *  *■ 

tiffafteritbe-     him  after  it  became  due,  but  was  indorsed  to  him  and 
repiioitTon  wa^  taken  and  received  by  him  before  it  became  due. 

that  it  was  not 

indorsed  after  it  a        .    •         i  i  •      i- 1  i 

became  due,  but      Alderson,  B.|  was  of  opiuiou  that  this  did  not  render 
to^nd  taken       ^^  ueccssary  for  the  plaintiff  to  give  any  evidence  that  the 

and  received 
by  the  plain- 
tiff before  it  became  due  '.--Held,  that  it  was  sufficient  for  the  plaintiff  to  put  in  the  bill,  and 
not  necessary  that  he  should  glye  any  evidence  to  shew  that  the  bill  was  indoraed  to  him  before 
it  became  due. 

Leading  questions  may  always  be  put  in  croM-examination,  whether  the  witness  be  a  willing  or 
an  adverse  one  for  the  party  calling  him. 
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bill  was  indorsed  to  him  before  it  became  due,  but  that  it  1836. 
was  sufficient  for  him  to  put  in  the  bill.  But  his  Lordship 
saidt  that,  as  the  other  Judges  were  sitting  in  the  adjoin- 
ing Court  he  would  consult  them  on  the  point ;  and  he 
afterwards  8tated«  that  he  had  consulted  them,  and  they 
agreed  with  him  in  the  opinion  he  had  formed. 

Plaiit  for  the  plaintiff,  in  the  course  of  the  cause,  was 
cross-examining  one  of  the  defendant's  witnesses,  (who  it 
seemed  was  an  unwilling  witness  for  the  defendant,  but  a 
willing  one  on  the  part  of  the  pkuntiff,)  by  putting  leading 
questions  in  the  usual  way,  when 

E.  V.  WiUiamSy  for  the  defendant,  objected  to  this 
course;  and  submitted,  that,  under  the  circumstances, 
leading  questions  ought  not  to  be  allowed  to  be  put  even  on 
cross-examination. 

Alderson,  B. — I  apprehend  you  may  put  a  leading 
question  to  an  unwilling  witness  on  the  examination  in 
chief  at  the  discretion  of  the  Judge ;  but  you  may  always 
put  a  leading  question  in  cross-exambation,  whether  a 
witness  be  unwilling  or  not. 

Verdict  for  the  plaintiff. 

Ptaii,  and  Knowles,  for  the  plaintiff. 

Thesiger,  and  £•  F.  Williams^  for  the  defendant. 

[Attomiea— C.  Bell,  and  Moon.} 
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AdjourMd  Sitimgs  at  W^simzMter,  after  Hilary  Term, 

1836. 

BEFOUE  Mil.  BARON  PARKE. 


„  .     ,  Wells  v.  Ody. 

To  support  an  C/ASE,  for  obstructing  lights  by  raising  the  fa^ht  of  a 
•tn^ngUgfats,  wall.    Plea— not  guilty. 

mLt!lhe^tbat  ^^  a(>p6ar€d  that  the  Wall  whfch  had  been  raised  wiu 
*h«!«  J'"  •««*>  a  party  fence-wall  between  the  premises  of  the  plaintiff 
light  and  dr  as  and  those  of  the  defendant,  and  was  the  subject  of  the 
mises'ieia  fit^for  <^A^  of  Wells  Y.  Odjf  (fl),  it  being  one  half  of  its  thickness 
"^if  Ac^ii'ht  ^^^  property  of  the  plaintiff,  and  the  other  half  that  of  the 
of  the  plaintiffs  defendant. 

structed  by  the  It  appeared  that  the  wall  had  been  raised  (according  to 
it?o^a"paS-"  *«  provisions  of  the  Building  Act,  and  under  the  super- 
^v'h^(°^  intendence  of  the  district  surveyor)  from  the  height  of 
to  the  plaintiff  nine  feet  to  seventeen  feet  at  one  end,  and  thirteen  at  the 
defendant  the  Other,  the  slanting  end  of  a  chaise-house  in  the  defendant's 
m**nudndUier  P'^^^^^es  being  Supported  at  the  defendant's  side  of  it. 
trespass  or  case.  The  Wall  was  about  twelvc  feet  in  extent,  and  the  back 
Act  does  not  windows  of  the  basement,  ground  floor,  and  first  floor  of  the 
fromMtioM* for  plaintiff's  house,  were  exactly  opposite  to  it,  at  a  distance 
injuria  arising    ^f  ge  vcu  feet  nine  iuches.    To  prove  that  this  raising  of  the 

from  the  coUa-  *  ^  ^      ^ 

terai  conse-  wall  had  sensibly  diminished  the  light  in  the  plaintifi^s 
buUdii^,°sixch''^  rooms,  a  witness  was  called,  who  stated  that  in  the  back 
i^hte.*'"'^*  room  of  the  basement  story  he  could,  before  the  raising 
of  the  wall,  work  as  a  coffin-maker,  but  that  he  could  not 
do  so  now;  and  another  witness  said,  that,  in  the  first 
floor  he  could  formerly  work  as  a  tailor  while  sitting  on 
the  floor,  but  that  he  was  now  obliged  to  go  to  the  win- 
dow, and  was  also  obliged  to  use  candle-light  more  than 
before.    Several  surveyors  also  stated,  that  the  plaintiff's 


{a)  Ante,  p.  22. 
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house  was  reduced  in  value  from  S6l.  a-year  to  20/.  or  25L 
by  this  diminution  of  light. 

Kelly,  for  the  defendanti  submitted^  that,  as  this  wall  was 
built  according  to  the  provbions  of  the  Building  Act,  the 
defendant  was  protected  by  that  act ;  and  that,  dierefore, 
no  action  would  lie  for  any  injury  to  the  enjoyment  of 
light  occasioned  by  the  wall ;  and,  secamBjf,  that,  as  the 
laying  of  the  bricks  on  the  plaintiff's  half  of  the  wall 
caused  the  obstruction  to  the  light,  that  was  an  act  of 
trespass,  and  an  action  on  the  case  was  not  maintainable. 

Parke,  B, — ^I  doubt  whether  the  Building  Act  applies 
to  a  case  of  consequential  damage,  by  darkening  of  lights 
— ^my  strong  impression  is,  that  it  does  not  ^pply  to  an 
action  like  the  present.  To  allow  you  to  raise  the  other 
point,  I  will  take  the  opinion  of  the  jury,  whether  the 
raising  of  that  part  of  the  wall  which  belongs  to  the  de« 
fendant  causes  any  more  injury  than  the  raising  of  that 
part  which  belongs  to  the  plaintiff. 

Ketty  addressed  the  jury,  and  called  witnesses  with  a 
view  of  shewing  that  the  rabing  of  the  wall  had  not  caused 
any  injury  to  the  plaintiff's  premises ;  and  he  cited  the 
cases  of  Back  v.  Stacey  (a),  and  Parker  v.  Smiih  (ft). 

P/iRKB,  B.,  (in  summing  up). — ^The  plea  of  not  guilty 
lidmits  the  house  to  belong  to  the  plaintiff;  and  the  great 
question  is,  whether  the  raising  of  the  wall  constitutes  a 
nuisance  to  the  plaintiff's  premises.  With  respect  to  that 
question,  I  entirely  adopt  the  law  as  laid  down  by  the  Lord 
Chief  Justice  of  the  Common  Pleas,  in  the  case  of  Parker 
▼•  Smih.  A  man  can  bring  no  action  for  the  loss  of  a 
look  out  or  a  prospect,  but  he  may  do  so  if  the  l^ht  and 

(fl)  Ante,  Vol.  2,  p.  465.  aUo  the  case  of  Fringk  v.  Wtrn- 

(^)  Ante,  Vol.  5,  p.  438.    See      Aom,  ante,  p.  377* 


Wblu 
Odt. 
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1836.  ^  which  would  come  to  bb  windows  are  diminished  so  as 
senribly  to  dinunish  the  value  of  his  premLses  for  occupa- 
tion ;  but  the  action  is  not  maintainable,  as  my  Lord  Chief 
Justice  says,  *^  unless  there  is  such  a  diminution  of  light 
as  really  makes  the  premises  to  a  sensible  degree  less  fit 
for  the  purposes  of  business.^  The  question,  therefore, 
which  I  shall  leave  to  you  is,  whether  the  effect  of  the 
defendant's  building  is  to  diminish  the  light  and  air  so  as 
sensibly  to  affect  the  occupation  of  the  plaintiff's  premises, 
and  make  them  less  fit  for  occupation.  With  a  view  to 
one  of  the  pomts  of  law  raised  by  Mr.  AW/y,  I  must  also 
ask  you,  whether  you  think  that  die  defendant's  having 
built  on  bb  own  premises  has  caused  any  more  injury 
than  if  the  defendant  had  built  on  the  plaintiff^s  half  of 
the  wall  only. 

The  jury  retired,  and  having  agreed  on  the  verdict,  re- 
turned into  Court. 

Parks,  B. — ^Are  you  of  opinion  that  there  has  been 
such  a  diminution  of  light  and  air  as  makes  the  plaintiff's 
premises  less  fit  for  occupation  ? 

The  Foreman  of  the  Jury. — ^Yes;  and  we  find  for  the 
plaintiff,  with  a  shilUng  damages. 

Parke,  B. — Do  you  think  that  the  defendant's  building 
diminishes  the  light  and  air  more  than  a  mere  wall  would 
have  done,  if  ndsed  to  the  same  height? 

The  Foreman  of  the  Jury.— We  thmk  not. 

Parke,  B. — I  shall  give  Mr.  KeUjf  leave  to  move  to 
enter  a  nonsuit 

Verdict  for  the  plaintiff^  with  leave  to  move 
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Bampas,  Serjt,  Plaiif  and  Hvmfrey^  for  the  plaintiffl 

KeUy,  Adolphus,  and  R.  V.  Richards,  for  the  defen-        ^'^^" 
dant.  O"*^- 

lAttormeB^Alger,  aad  TVtm^.] 


In  the  ensuing  term,  Kelly  obtained  a  rule  to  shew 
cause  why  a  nonsuit  should  not  be  entered,  which  was, 
after  argument,  discharged,  the  Court  being  of  opinion 
that  the  Building  Act  did  not  apply  to  protect  persons 
from  actions  brought  for  injuries  arising  from  collateral 
consequences  resulting  from  buildings  erected  under  that 
act,  and  also,  that  under  the  circumstances  of  this  case 
the  present  form  of  action  was  proper* 


Hunter  r.  Countess  Dowager  of  Berkeley. 

Assumpsit  for  goods  sold  and  dellveredt  work  and  a.  ordered  of 
labour,  money  paid,  and  on  an  account  stated.     Pleas—  JJj  VVlar**^ 
Jirstf  as  to  all  but  the  sum  of  39/.  9s.  Gd,  non  assumpsit,  for  hercoach- 

1  .1     .  1  IV  1       man:  B.  sup- 

and  as  to  that  sum  a  tender ;  secondly,  except  as  to  the  pUed  one  suit 
sum  of  39/-  9s.  6rf,,  a  set-off  for  money  had  and  received.  ^^^^^^ 
Replication — denying  the  tender  and  the  set-off.  ^^  *«  ^^' 

•  man  supplied 

The  plaintiff  was  a  tailor,  and  the  plaintiff  claimed  a  plain  dothes 
sum  of  47/.  9^.,  for  liveries  made  for  the  defendant's  ser-  JtheTi-^eJ, 
▼ants,  including  the  sum  of  H.  10*.  for  thirty  yards  of  ^^^^^^ 
worsted  arms-lace,  at  3s.  per  yard.  from  A.  the 

price  of  the 
livery  actually 
supplied. 
B.  had,  on  a  previous  bill  delivered,  been  paid  for  a  livery  suit  which  he  had  furnished  and 
immediately  taken  back  from  the  coachman : — Held,  that  A.  was  entitled  to  be  allowed  the 
amount  paid  for  this  suit  on  a  plea  of  set-off  for  money  had  and  received  pleaded  in  an  action 
for  the  amount  of  a  subsequent  account  for  clothes. 

B.,  who  was  a  tailor,  put  lace,  with  Uie  arms  of  A.,  his  customer,  wrought  in  it,  on  the 
livery  suiu  he  made  for  A.  B.  had  the  lace  made  in  pieces  of  fifty  yards  each  at  a  certain 
price,  but  when  he  made  a  livery  suit  he  charged  A.  with  the  quantity  of  lace  used  on  that 
suit,  but  at  a  higher  price  per  yard  than  he  gave  for  it:— J9sU,  that  when  A.  ceased  dealing 
with  B.  she  was  not  bound  to  pay  for  any  of  this  lace  that  B.  then  had  in  his  hands. 
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The  <mly  items  of  the  account  which  were  really  in 
dispute  was  the  sum  charged  for  the  thirty  yards  of 
worsted  arms^Iace^  and  the  sum  of  6/.  9s*  6d*  for  a  suit  of 
livery,  paid  for  by  the  defendant  in  October,  1835,  which 
had  been  charged  for  as  delivered  in  April  in  that  year, 
and  for  which  the  defendaat  claimed  to  be  allowed  on  her 
plea  of  set-ofF,  as  the  plaintiff  had,  at  the  request  of  the 
coachman,  supplied  him  with  a  black  coat  instead  of 
livery. 

The  plaintiff's  present  bill  commenced  in  October,  1835, 
and  the  deliveries  of  all  the  liveries  charged  in  it  were 
proved;  and  it  appeared  that  the  lace  had  the  arms  of  the 
defendant  wrought  in  it,  and  that  the  plaintiff  had  it  made 
by  Mr.  Dart,  who  would  not  manufacture  less  than  fifty 
yards  at  a  time.  The  plaintiff  therefore  sought  to  charge 
the  defendant  with  thirty  yards  of  the  lace,  which  was  the 
quantity  he  had  in  hand  at  the  time  of  the  dispute  on  the 
present  bill.  It  however  appeared,  that,  whenever  the 
plaintiff  made  a  suit  of  livery,  he  uniformly  charged  the 
defendant  for  the  quantity  of  lace  used  on  that  suit  at 
Ss.  per  yard,  although  he  only  gave  Mr.  Dart  1«.  10c2.  a 
yard  for  it,  as  he  bought  it  by  the  piece.  The  thirty 
yards  of  lace  were  sent  to  the. defendant,  who  returned 
them. 


For  the  defendant,  Mr.  Clarke,  her  attorney,  was 
called^  and,  after  proving  the  tender  of  the  sum  of 
39/.  9s.  Gd,  he  said—''  I  explained  that  Lady  Berkeley 
objected  to  the  charge  for  the  stock  of  lace,  4/.  10^.,  and 
deducted  6/.  9^.  6c/.  for  the  livery  for  the  coachman,  which 
had  been  paid  for  as  delivered  in  April,  when  in  fact  it 
was  not  so.  He  said  the  custom  was  to  make  plain 
clothes  instead  of  livery  for  servants  if  they  wished  it; 
and  be  said  that  so  long  as  noblemen  placed  their  trades- 
men under  their  servants,  they  were  obliged  to  follow 
that  custom,  although  he  lamented  it.  He  further  said, 
that  it  was  usual,  on  leaving  off  dealing  with  a  tailor,  to 
give  over  the  lace  to  the  succeeding  tailor." 
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It  api^red  that  the  plaintiff  had  been  paid  6/.  9s.  6cL, 
afi  the  price  of  a  suit  of  livery  supplied  for  the  defendant'a 
coacbnuui  in  Apr^,  1835. 

In  reply,  the  plaintiff's  foreman,  Mr.  White,  was  called: 
be  said — **  In  the  month  of  January,  1835j  Lady  Berkeley's 
coachman  was  measured  for  a  coat ;  he  ordered  a  black 
coat.  He  said  he  had  a  coat  and  waistcoat  of  his  own 
crimson  livery,  which  I  was  to  exchange  against  this  coat* 
I  knew  he  had  an  agreement  for  two  suits  of  livery  a  year. 
He,  in  the  month  of  April,  brought  a  livery  coat  and  waist- 
coat from  Lady  Berkeley :  the  livery  coat  and  waistcoat 
he  brought  were  new;  the  string|bad  never  been  untied. 
Her  Ladyship's  order  for  the  coat  and^  waistcoat  was 
given  on  the  S5th  of  April,  1835.**  Some  question  was 
rabed  as  to  whether  the  coachman^brought  back  any  vel- 
veteen breeches,  but  as  to  this  the  witness  was  not  certain. 
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Lord  Abinger,  C.  B. — With  respect  to  the  charge 
for  lace,  I  am  of  opinion  that  a  tailor  may  charge  a  profit 
of  Is.  2d.  per  yard  for  lace  supplied  and  sold  by  him  to  a 
customer;  but,  if  he  makes  himself  an  agent  of  the  cus- 
tomer, to  order  a  gross  quantity  for  him,  he  is  not  entitled 
to  charge]  any  profit  at  all.  There  is  no^proof  that  Lady 
Berkeley  ever  ordered  fifty  yards  of  lace :  there  is  no  ex- 
press contract,  and  I  say  that  the  law  implies  none ;  and  I 
am  of  opinion  that  there  is  no  foundation  in  point  of  law 
for  the  charge  of  4/.  10^.  for  lace.  With  regard  to  the 
sum  of  6/.  9s.  &/.  for  the  livery  suit,  I  am  of  opinion  that 
if  no  livery  was  delivered  in  April  the  defendant  is  entitled 
to  have  that  money ^back.  If  the  livery  of  1884  was  used, 
the  plaintiff  would  not  be  entitled  to  charge  for  it  twice 
over.  If  you  think  that  no  new  livery  was  made  in  April,  I 
am  of  opinion  that  the  plaintiff  is  not  entitled  to  charge  for 
it.  The  practice  of  servants  exchanging  their  liveries  for 
plain  clothes  is  a  species  of  fraud  on  the  master^  and  it 
was  the  duty  of  the  plaintiff  to  communicate  the  circum- 
stance to  the  defendant  when  the  coachman  proposed  to 
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make  the  exchange^  for,  if  a  master  thinks  it  right  that 
his  servant  should  have  two  suits  of  livery  in  the  year^  it 
is  the  duty  of  the  servant  to  wear  such  livery.  With  re- 
spect to^the  plea  of  tenderi  this  has  been  proved  by  the 
evidence  of  Mr.  Clarke. 

Verdict  for  the  defendant. 

Thenger  and »  for  the  plaintiff. 

Sir  W.  Folleii,  and  Kettff,  for  the  defendant. 

[Attornies— £.  ILPhiUpi,  and  Clarke,  Fynmore, /^^  Fiadgate.^ 


CENTRAL  CRIMINAL  COURT. 

December  Session,  1835. 

BEFORE    MR.    JUSTICE    LITTLEDALE    AND   MR.    JUSTICE 
GASELEE. 


Rex  r.  Harris^  Balls,  and  Moses. 

X  HE  first  count  of  the  indictment  stated  in  substance 
that  the  prisoners,  without  the  authority  of  a  certain 
foreign  Prince,  viz.,  Nicolas,  then  being  King  of  Poland, 
did  engrave  and  make  on  a  certain  plate,  in  the  Polish 
language,  a  certain  note  for  the  payment  of  money,  with 
intent  to  defraud  the  said  Nicolas,  King  of  Poland, 
against  the  statute,  &c. 


Dee.  iStk. 

Where  three 
persons  were 
jointly  indicted 
for  feloniously 
using  plates, 
containing  im« 
prcttions  of 
forged  notes, 
it  was  held 
that  the  jury 
must  select 
some  one  par- 
ticular time 
after  all  three 

had  become  connected,  and  must  be  satisfied,  in  order  to  conyict  them,  that  at  such  time  they 
were  all  either  present  together  at  one  act  of  using,  or  assisted  in  such  one  act,  as  by  two  using, 
and  one  watching  at  the  door  to  prevent  the  others  being  disturbed,  or  the  like;  and  that  ii 
was  not  sufficient  to  shew  that  the  parties  were  general  dealers  in  forged  notes,  and  that  at 
different  tiroes  they  had  singly  used  the  plates,  and  were  individually  in  possession  of  fiwged 
notes  taken  from  them. 

The  word  "guilder"  is  sufficiently  an  English  word  to  justify  iu  use  in  an  indictment  as  a 
translation  #the  Polish  word  "  ilotych,"  which  is  also  called  a  guilder  and  a  fioriu. 
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There  were  eighteen  other  counts,  varying  the  mode  of 
de&cribing  the  offence  of  engraving  and  making,  some  call- 
ing the  instrument  an  undertaking,  and  some  an  order 
for  payment  ofmoney^  &c.,  &c.,  &c.  AH  these  counts 
set  out  the  two  sides  of  the  instrument  in  the  Polish 
language,  and  also  a  translation  of  the  body  of  it,  but 
the  translation  did  not  include  the  words  ''PIEC 
ZLOTYCHS"  (five  guldens),  which  were  in  one  part  of 
the  margin,  or  the  word  '*  ROKU"  (year),  which  was  in 
another  part,  or  the  figures  IS^i*,  which  were  in  a  third 
part.  These  counts  were  followed  by  eighteen  others, 
which  did  not  set  out  the  instrument,  but  called  it  a  promis- 
sory note,  order,  undertaking,  &c.,  for  the  payment  of 
five  guldens.  There  were  thirty-six  other  counts  charg- 
ing the  prisoners  with  feloniously  using  the  plates,  on 
which  the  notes,  &c.,  and  parts  of  notes,  &c.,  were  en- 
graved and  made.  These  counts  were  similar  to  the  first 
set,  and  set  out  the  originals  and  the  translation  of  the 
instrument  in  the  same  manner  (a). 

{a)  The  statute  on  which  this  of  any  ioreigfi  prince  or  state,  or 
indictment  was  founded  is  the  of  any  minister  or  officer  in  the 
11  Geo.  4  &  1  Will.  4,  c.  66,  service  of  any  foreign  prince  or 
by  the  19th  section  of  which  it  is  state,  or  of  any  body  corporate, 
enacted  as  follows: — <<And  be  it  or  body  of  the  like  nature,  con- 
enacted,  that  if  any  person  shall  stituted  or  recognised  by  any 
engrave  or  in  anywise  make  upon  foreign  prince  or  state,  or  of  any 
any  plate  whatever,  or  upon  any  person  or  company  of  persons 
wood,  stone,  or  other  material,  resident  in  any  country,  not  under 
any  bill  of  exchange,  promissory  the  dominion  of  his  majesty,  with- 
note»  undertaking,  or  order  for  out  the  authority  of  such  foreign 
payment  of  money,  or  any  part  of  prince  or  state,  minister,  or  officer, 
any  bill  of  exchange,  promissory  body  corporate  or  body  of  the 
note,  undertaking,  or  order  for  like  nature,  person  or  company 
payment  of  money,  in  whatever  of  persons,  the  proof  of  which  au« 
language  or  languages  the  same  thority  shall  lie  on  the  party  ac- 
may  be  expressed,  and  whether  cused;  or  if  any  person  shall, 
the  same  shall  or  shall  not  be  or  without  such  authority,  to  be 
be  intended  to  be  under  seal,  pur-  proved  as  aforesaid,  use,  or  sball^ 
porting  to  be  the  bill,  note,  un-  without  lawful  excuse,  to  be 
dertaking,  or  order,  or  part  of  the  proved  by  the  party  accused, 
bill,  note,  undertaking,  or  order,  knowingly  have  in  his  custody  or 

VOL,  VII.                                         E  E  N.  P. 
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J8d5.  ^^  prore  that  the  plates,  from  which  the  notes  were 

4aken,  were  of  forf^  and  not  genuine  notes,  Mr.  Stanis- 
laus Adekj  the  Comptroller  of  the  Bank  of  Poland,  was 
caUed : — he  stated  .that  the  genuine  notes,  inntated  on  the 
{dates  ingestion,  were  issued  inconsequence  of  a  royal  de- 
cree of  April  18^,  and  were  received  in  payment  at  the  go- 
vernment offices,  and  that  payment  of  them  was  made  at  the 
Bank  from  the  Royal  Treasury ;  that  the  value  of  each  note 
was  2s.  6d.  in  English  money ;  that  the  wotrd  *'  zlotycha" 
meant  guilders;  that  it  might  happen  that  a  Polish  boor 
might  take  the  impressions  from  the  plates  in  question  to 
be  genuine,  but  a  person  conversant  with  money  would 
not ;  and  he  admitted,  on  cross-examination,  that  with- 
out the  words  in  the  margin,  ''piec  zlotychs,'*  and 
"  roku,"  and  the  figures  1824,  the  notes  would  not  be 
circulable.  In  answer  to  a  question  from  Campbell^  A. 
G.,  for  the  prosecution,  be  said,  that  what  he  at  first 
called  ''guilders"  were,  in  English,  not  guilders,  but 
''guldens:*'  gulden  being, in  his  opinion,  tbeEngliab  word 
to  denote  a  Polish  zlotych. 

A  witness  named  Schmidt,  an  interpreter,  vas  then 
called,  and  stated  that  he  was  a  translator  of  languages; 
that  be  had  been  for  more  than  forty  years  connected  with 
mercantile  concerns,  and  that  j^ti^cfen  was  the  English  word, 
adopted  in  mercantile  concerns,  to  denote  the  Polish 
zlotych ;  while  the  word  guilder  was  rather  applied  to  the 

possession,  any  plate,  stone,  wood,  note,  undertaking,  or  order  shall 

or  other  material  upon  which  any  be  made  or  printed;  erery  such 

sach  foreign  bill,  note,  undertak-  offender  shall  be  guilty  of  felony, 

ing  or  order,  or  any  part  thereof,  and,    being    conricted    thereof, 

shall  be  engra?ed  or  made ;  or  if  shall  be  liable,  at  the  discretion 

any  person  shall,  without  such  au-  of  the  Court,  to  be  transported 

diority,  to  be  proved  as  aforesaid,  beyond  the  seas  for  any  tena  not 

knowingly  utter,  dispose  of,  or  exceeding  fourteen  years  nor  lew 

put  off,  or  shall,  without  lawful  than  seven  years,  or  to  be  impri' 

excuse,  to  be  proved  as  aforesaid,  soaed  for  any  term  not  excee^ag 

knowingly  have  in  his  custody  or  three   years   nor  less  than  one 

possession,  any  paper  upon  wluch  year." 
any  part  of  such   foreign   bill, 
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Dutch  coin.   He  referred  to  Kelly's  Cambistj  as  the  only  jg^. 

work  on  ejicbangie  on  which  reliance  could  be  placedj  as  ^    *     ' 

an  authority  in  support  of  his  opinion,  ^^ 

At  tbie  close  of  the  evidence  fo|r  the  prosecution —  Harris, 

LiTTLBDALE,  J.,  required  the  couusel  for  the  prosecu- 
tion to  elect  whether  they  would  go  on  the  counts  for  eu- 
graving  or  the  counts  for  u^ing  the  plates,  as  they  were 
quite  dblinct  pflences* 

Campbetlt  A.6.9  admitted  that  there  was  no  evidence 
of  a  joint  engraving,  and  therefore  relied  on  the  counts 
charging  the  using  of  the  plates. 

Qarkson^  Pajfne,  and  C  C.  JaneSf  for  the  prisoners* 
objected,  that,  by  law,  the  instrument  must  be  set  out 
in  the  original  language,  and  the  whole  correctly  trans- 
lated. On  this  point  they  referred  to  Rex  v.  Gold-' 
«<eta(a),  and  contended  that  the  translation  was  imper* 
&ct,  inasmuch  as  it  did  not  include  the  EngUsh  of  the 
words  "  piec  zlotychs,^  and  **  roku,**  and  did  not  set  out 
the  figures  18S4,  and  therefore  there  was  a  variance  be- 
tween the  plate  and  the  statement  in  the  indictment.  They 
also  contended  that  the  word  gulden  was  not  an  English 
word,  because  it  was  not  to  be  found  in  Johnson's  Dic- 
tionary, and  that  there  was  not  any  .evidence  of  a  joint 
using  of  the  plates  by  the  prisoners. 

Campbettp  A.  6.,  Plait,  and  J.  L.  Adolphus,  contrd. 
--The  contract  itself  is  suflSciently  set  out  in  the  trans- 
lation, and  the  date  is  not  material,  as  the  instrument  is 
not  payable  after  date.  According  to  the  argument  for 
the  prisoners,  there  must  be  a  fac  simile  of  the  contents 
of  the  plate  and  of  the  translation  too.  The  statute  re- 
lating  to  the  not  setting  out  of  instrumexits  in  cases  of  for* 

(a)  7  Moore,  1. 

£  E  2 
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1835.  S^^y  ^^uld  have  been  extended  to  this  case  if  it  had  not 
been  the  opinion  of  the  legislature  that  in  such  a  case  it 
need  not  be  set  out  at  all.  As  to  the  joint  using,  there  is 
evidence  enough  for  the  jury,  as  it  is  clear  that  Balls  had 
the  plate  at  one  time  and  Moses  at  another,  and  that 
Harris  was  active  in  bringing  the  parties  together,  so  that 
Flaum  might  have  the  impression.  Any  act  traced  to  one 
is  traced  to  alL  The  question  is,  whether  the  notes  were 
not  struck  off  with  the  joint  consent  of  all  the  parties. 

Clarkson,  in  reply. — The  words  of  the  indictment  are, 
''which,  being  translated,  is  asfoUows^*"  which  requires  it 
to  be  set  out  correctly.  The  year  is  important,  to  shew 
when  the  note  came  into  circulation — ^if  it  was  in  18S^, 
when  the  decree  is  in  1823,  it  would  be  bad ;  also,  it  is 
important,  because  the  witness  Adelt  says  that  it  would  not 
be  circulable  without  the  date. 

LiTTLBDALE,  J. — There  are  three  objections  made  in 
this  case— the  first  is,  as  to  the  word  ''  guldens,**  used  in 
the  translation.  I  think  the  explanation  of  the  witness 
Smith  completely  answers  that  objection ;  I  think  it  is  a 
correct  translation.  As  to  Johnson's  Dictionary,  it  does 
not  apply  to  such  a  case — ^it  is  a  dictionary  of  the  English 
language.  In  commerce,  it  seems,  the  word  ''gulden" 
would  be  considered  as  expressive  of  the  word  "  zlotych." 
The  great  objection  seems  to  be  that  the  translation  is 
imperfect.  On  this,  the  inclination  of  my  mind  is,  that  the 
instrument  is  sufficiently  translated.  The  object  of  having 
the  translation  is,  for  the  Judges  to  see  on  the  record 
that  it  is  either  a  bill  or  undertaking,  or  one  of  the  things 
coming  under  the  clause  in  the  act:  as  to  what  is  in  the 
margin,  the  question  is,  whether  it  is  not  surplusage.  The 
only  doubt  I  have  is,  whether  the  word  "  roku "  and 
the  figures  "1824"  may  not  be  considered  an  essential 
part  of  the  note,  because,  as  the  decree  is  of  1833,  it  may 
be  thought  that  it  ought  to  appear  that  the  note  was 
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issued  after  tbat'decree.  It  is  a  matter  for  further  cori-  13^. 
sideration  whether  it  should  be  reserved;  but  the  impres- 
sioQ  on  my  mind  is^  that  on  the  whole  the  instrument  is 
sufficiently  set  out  (a).  As  to  the  objection^  that  no  joint 
use  of  the  plates  is  proved,  I  cannot,  at  this  moment,  tell 
what  act  of  use  they  mean  to  rely  on.  I  dp  not  know  that 
the  plates  were  used  at  the  same  time  to  take  off  all  these 
impressions ;  besides,  it  seems  that  there  two  plates  were 
used. 

GaseI/EE,  J. — If  it  is  absolutely  necessary  to  make  a  com- 
plete translation  of  every  part  of  the  instrument,  I  should 
be  inclined  to  think  it  is  not  sufficiently  set  out;  but  I 
think  it  better  to  reserve  the  question,  and  I  do  it  on  this 
ground : — It  may  be  said,  that,  as  the  act  on  which  this 
indictment  is  framed  differs  in  terms  from  the  act  relating 
to  forgery^  it  is  not  necessary  that  it  should  be  set  out  at 
all.  As  to  the  date,  if  it  could  be  shewn  that  it  was  be- 
fore 18£3,  no  action  could  be  brought  upon  it.  But  it  is 
not  payable  after  date,  and  it  does  not  appear  to  me  that 
the  validity  depends  upon  the  date.  As  to  the  joint 
usbg,  I  do  not  see  that  the  three  prisoners  were  ever 
brought  together;  but,  in  the  course  of  this  long  evi- 
dence, there  may  be  something  for  the  jury^  and  the  case 
should  not  be  withdrawn  from  their  consideration  (6). 

LiTTLEDALE,  J.»  (in  Summing  up),  said — In  a  case  of 
felony,  you  can  only  go  upon  one  act  committed.  There 
18  very  great  difficulty  in  this  case  for  you  to  know  which 
act  the  prosecutor  relies  on :  all  these  things  being  done 
at  different  times.  The  prosecutor  does  not  fix  on  any 
particular  day.     If  you  find  that,  at  anyone  time,  all 

(a)  See    the  opinion   of   the  on  these  objections,  and  also  for 

Judges  that  the  translation  was  not  the  principal  facts,  see  the  case  of 

sufficient,  post,  p.  430,  note  (6),  Rex  ?.  Battiy  post,  p.  426,  indicted 

to  Mr.  Justice  Wiliiamit  judge  jfor  forging  and  uttering  impres- 

^^^*  sions  taken  from  these  plates. 

(h)  For  the  opinion  of  the  J  udges 
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1836.  three  did  concur  in  uAing  the  plates,  then  you  may  find 
them  guilty.  There  are  four  different  times  at  which 
notes  were  taketi.  As  to  what  has  been  said  about  these 
{>arties  being  general  dealers,  it  is  not  sufficient ;  they  are 
not  indicted  one  for  doing  the  act,  and  the  othei^  as  ac-^ 
cessaries^  before  the  fact,  but  are  all  charged  as  principal 
felons.  There  may  be  cases  in  which  acts  done  at  differ- 
ent times[may  be  evidence  of  a  joint  using,  as,  for  instance^ 
if  one]  were  to  find  the  plate,  and  one  the  paper,  and 
one,  to  do  ^he  work,  I  should  say  it  was  a  joint  using,  but 
there  is  no  eridence  of  that  sort  here.  There  is  no  evi- 
dence that  by  common  concert  these  parties  did  such 
things.  IF  one  struck  off  the  impressions,  and  the  others 
wished  him  to  do  it,  and  shared  in  the  profits,  that  would 
not  make  them  principal  felons.  As  this  is  an  indictment 
against  all  three,  you  must  be  satisfied  that  they  were  all 
three  present  at  one  time,  or  assisting  in  some  way  at  that 
time,  either  by  watching  at  the  door  or  something  of  that 
sort.  Having  the  notes  in  possession  is  not  sufficient 
evidence  of  having  used  the  plate;  as  in  the  case  of  for- 
gery, uttering  is  not  sufficient  evidence  of  having  forged. 
Balls,  it  seems,  had  the  plate  a  year  before,  but  that  is 
no  evidence  under  this  indictment,  as  the  Using  under  it 
must  be  since  August,  1835,  as  Harris  and  Moses  do  not 
come  on  the  stage  till  that  time.  The  only  evidence 
against  Harris  is  the  negotiations  he  entered  into  with 
Saltzman  and  others  respecting  this  note;  ther6  is  no 
proofjof  his  having  the  plate  in  his  possession.  Moses 
had  it  in  his  possession,  and  he  is  proved  to  have  said  be- 
fore that  he  had  the  plate,  and  could  print  as  many  aa  he 
liked ;  this  may  be  something  like  evidence  of  a  using,  on 
his  part,  of  the  plate.  It  does  not  seem  to  me  that  there 
is  any  evidence  to  prove  a  joint  using  at  any  one  time, 
which,  in  my  opinion,  is  necessary  to  prove  this  indictment. 
You  may  find  two  of  them  guilty,  or  one  of  them  guilty, 
or  all  three  of  them  guilty. 
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yef^ic1>— Not  gvakff  aceompatii^d  hy  the  M- 
kHrmg  statement: — <'  The  jury  find  tlie  pri- 
sonera  acted  in  concert,  but  they  agree  with 
your  Lordship  that  there  is  not  sufficient  to 
conyict  them  of  any  single  act." 

Campbell,  A.  6.^  Plait,  J.  L.  Adolphus,  and  Bodkin, 
for  the  prosecution. 

Clarltson,  Payne,  and  C  C  Jones,  for  the  prisoners. 
[AltorDies— *0/Miersim  4*  Co-t  and  £.  Iroocs,  Jona,  S.  Yntet'], 


Rex  v.  Moses.  X)«c.  19M. 

jLhE  prisoner  was  ladicted  for  that  he,  on  the  9th  gf  For  marginal 
Novemberi  "  feloniously,  and  without  excuse,  did  know-  "J*42J^'^**' 
ingly  have  in  his  custody  and  possession  two  several  plates, 
upon  which  said  plates  was  then  and  there  engraved  and 
made  a  certain  promissory  note,  for  payment  of  money, 
purporting  to  be  a  promissory  note  for  payment  of  money 
of  a  certain  foreign  Prince  {a),  that  is  to  say,  of  Nieoks, 
then  being  King  of  a  certain  foreign  country  called  Poland, 
which  said  promissory  note  for  payment  of  money,  so  en* 
graved  and  made  upon  the  said  plates  as  aforesaid,  k  ex« 
]«essed  in  the  Polish  language,  and  is  on  the  one  side 
thereof  as  follows,  that  is  to  say,  [here  one  side  of  the 
note  was  set  out  in  the  Polish  language,  by  sewing  an  im" 
pression  of  the  plate  io  the  parekment  on  which  the  in- 
dictment was  written},  and  on  the  reverse  side  thereof  is 
as  fioDows,  that  is  to  say,  [here  the  other  side  was  set  out 
in  a  similar  way],  and  which  said  promissory  note,  so  en- 
graved and  made  upon  the  said  plates  ae  aforesaid,  being 
translated  into  the  English  language,  is  on  the  one  side 

(a)  The  section  of  the  stat.  on  wluch  thifl  indictment  was  framed, 
vrUl  \n  found  ante,  p«  417- 
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1836.         thereof  as  follows,  that  is  to  say,  &c.|  [here  a  translation 
of  the  front  of  the  note  was  set  out  as  follows :] — 

*'  FIVE  GULDENS 

"  Cash  Note 
''  Of  the  Kingdom  of  Poland. 
'*  To  the  Bearer  of  which  the  Exchequer  Office  will, 
in  compliance  with  the  Royal  Decree  of  15th  April,  1823, 
pay  the  sum  of  five  guldens  in  the  established  currency. 

**  This  note  will  be  received  in  payment  in  all  the  Go- 
vernment Establishments. 

Royal  Commissary,  Royal  Commissary^ 

I  Teofil  ISzymanowski.  I  I  L.  Plater.  |  " 

This  was  a  correct  translation,  except  that  in  a  margin 
or  border  which  surrounded  the  body  of  the  note  was,  in 
the  original,  on  the  one  side,  the  figures  "  18£4,''  and  on 
the  other  the  word  "  roku,"  or  year,  neither  of  which 
were  in  the  translation.  There  were,  as  in  the  previous 
indictment,  counts  which  set  out  the  instrument,  but  only 
described  it  as  a  note,  order,  undertaking,  &c. 

Mr.  Adelt,  the  Comptroller  of  the  Bank  of  Poland,  in 
his  evidence  stated,  that  those  figures  and  that  word 
were  on  every  genuine  note,  and  were  required  by  the 
decree  referred  to  in  the  note  to  be  upon  it,  and  that  with- 
out them  it  would  neither  be  paid  at  the  Exchequer,  nor 
taken  in  payment  by  the  Government 

PaynCf  for  the  prisoner,  submitted  that  these  words 
were  essential  to  the  note,  and  ought  to  be  translated; 
and  that  the  setting  out  of  what  was  in  the  instrument 
must  agree  with  the  plate  when  produced,  and  if  it  did 
not,  it  was  a  variance. 

Campbell,  A.  G.,  argued  that  the  contract  was  com- 
plete as  a  promissory  note  without  the  part  alluded  to; 
and  that  the  word  ^'  roku*'  and  the  figures  **  18S4"  were  no 
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more  necessary  than  the  lines  and  letters  and  other  orna«        1935. 
mental  parts  of  the  note,  they  being  all  alike  required  by 
the  decree. 

Payne  replied,  that  the  contract  was  that  which  would 
entitle  one  party  to  receive,  and  authorize  the  other  party 
to  pay ;  and  as,  according  to  the  evidence  of  the  witness, 
without  the  word  and  figures  the  note  would  not  be  piud  at 
the  bank  or  taken  in  payment,  it  was  not  a  contract.  It 
might  be  sufficient  according  to  our  law  to  make  a  promis- 
sory note,  but  it  was  not  a  promissory  note  of  Nicolas  King 
of  Poland. 

LiTTLEDALB,  J.,  would  not  withdraw  the  case  from  the 
jury,  and  in  summing  up  told  them,  that  they  would  have 
to  inquire — -firsts  whether  the  prisoner  was  in  possession  of 
the  plates  at  all ;  secondly,  if  he  was,  whether  they  were 
of  that  description^  that  impressions  taken  from  them  would 
be  forgeries  ;  thirdly,  whether  he  was  knowingly  in  po8« 
session  of  the  plates,  that  is,  knowing  that  they  were 
plates  which  would  produce  forged  impressions;  and  then, 
fourthly,  whether  he  had  or  had  not  any  lawful  excuse. 

The  prisoner  was  conyicted,  and  the  learned 
Judge  reserved  the  objections  taken  for  the 
consideration  of  the  fifteen  Judges  (a). 

CampbeUf  A«.  6.,  and  J.  L^  Adolphus,  for  the  prosecu- 
tion. 

Payne,  and  C.  C.  Jones,  for  the  prisoner. 

[Attoraies — Olivenon  if  Co.,  and  .] 

(a)  See  the  next  case  of  Hex  v.  relied  on,  and  the  opinion  of  the 

Bo^  for  the  principal  facts  con-  Judges  with  respect  to  them,  see 

nected  with  the  transactions  be-  the  note  appended  to  the  judg- 

twecn  the  parties,  which  were  the  ment  given  by  William,  J.,  post, 

BSmeinall thecases; andforamore  p.  4^. 

detsiled.acount  of  the  objections  . 


CASES  AT  f  HE 


Dee.  2Ui.  Rbx  v.  Robert  Balls. 

For  marginal  X  HE  prisoner  was  indicted  for  forging,  on  the  l»t  of 
^429^^^^'  September,  a  certain  promissory  note  for  the  payment  of 
money,  in  the  Polish  language,  and  aho  for  uttering. 
The  description  of  the  notes  in  the  indictment,  both  in  the 
original  language  and  the  translation,  was  similar  to  that 
set  out  in  the  previous  cases.  The  common  counts  de- 
scribed the  note  as  being  for  five  florins,  (not  guldens,  as  in 
the  former  indictments,  and  also  in  the  special  counts  of  the 
present  indictment) ;  and  the  intent  was  laid  to  be  to  de- 
fraud Nicolas,  King  of  Poland.  It  appeared,  that  ia  Sep- 
tember, 1834,  the  prisoner  took  the  plate  irom  which  the 
front  part  of  the  note  in  question  was  engraved,  to  the 
house  of  an  engraver  in  London,  and  ordered  a  new  plate 
for  the  back  part,  and  made  a  bargain  for  the  printing  off 
of  5090  impressions,  which  were  made  for  him.  The 
witnesses  stated  that  the  prisoner  spoke  of  the  plates  as 
containing  mining  tickets.  The  principal  witness  for  the 
prosecution  was  a  person  named  Flaum,  a  native  of  Cra- 
cow, in  Poland,  who  was  sent  over  by  the  Austrian  Gro- 
vemment,  in  company  with  Mr*  Saltzmann,  the  accountant- 
general  of  the  Austrian  National  Bank,  to  discover  the 
forgers  and  utterers  of  bad  Austrian  notes.  He  stated, 
that  he  was  introduced  to  Harris  by  a  person  named  Max, 
and  that  Harris  introduced  him  to  the  prisoner  Balls — 
that  Harris  and  the  witness  spoke  Hebrew,  which  Balls  did 
not  understand,  but  Harris  explained  to  each  what  the 
other  said.  The  witness  added,  that  he  gave  Balls  30/.  for 
the  purchase  of  1000  Austrian  notes,  which  were  to  be 
produced  in  six  weeks ;  and  that  on  the  1st  of  September, 
at  a  house  near  the  Bank  of  England,  Balls  gave  him  a 
forged  Polkh  note.  On  his  eross^xamination,  be  ad- 
mitted Chat  Balls  took  him  to  the  window,  and  held  up  the 
note,  and  that  they  looked  to  see  if  it  was  well  performed; 
and  he  would  not  swear  that  it  was  Hot  shewn  to  him  by 
Balls  as  a  specimen  of  his  workmanship. 
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Mr.  Stanislaus  Adelt,  in  this  case,  swore  that  the  word         1935, 
*'  florint**  was  used  in  England  as  well  as  ^'  gulden/'  to 
denote  the  Polish  zlotych. 

On  the  production  of  the  note  giten  in  Evidence  by 
Flaum,  as  received  from  the  prisoner,  it  did  not  correspond 
with  the  note  set  out  in  the  special  counts  of  the  indict- 
ment, as  it  did  not  contain  the  same  names  of  commis- 
saries. 

Upon  this  being  mentioned  to  Piatt,  for  the  prosecu- 
tion, he  abandoned  the  special  counts,  and  submitted  that 
the  statute  2  &3  WilL  4,  c.  123,  s.  3,  which  rendered  it 
unnecessary  to  set  out  the  instrument  in  cases  of  forgery, 
rendered  the  indictment  sufficient  upon  the  common 
counts. 

Payne,  contra,  submitted  that  that  statute  did  not  ap- 
ply to  foreign  instruments. 

LiTTLSDALE,  J.,  intimated  that  he  thought  the  act 
only  applied  to  English  bills  and  notes,  but  said  he  would 
reserre  the  point  for  consideration. 

The  case  went  to  the  jury  under  his  Lordship's  direc- 
tions, and  they  found  the  prisoner — 

Guilty  of  uttering. 

Piatt,  and  J.  L.  Adolphns,  for  the  prosecution. 
Payne,  and  C  C  Jones,  for  the  prisoner. 
[Attornies— O/iverion  ^  Co.,  and  JonaJ] 


itatute. 


428  CASES  AT  THE 

1836. 
,     „,  ,  Rex  v.  Harris. 

Jan,  2ist. 

If  an  engraving  X  HE  prisoner  WRS  indicted  for  forging  and  also  for  ut- 
begi^?^oa°^*  tering  a  Polish  note»  as  in  the  indictment  against  Balls. 

party  at  a  pat- 
tern or  sped-  Flaum  stated  that  the  prisoner  shewed  him  a  Polish 

men  of  skill, 

the  party  giving  note  On  One  occasion^  and  told  him  that  two  thousand  and 
UiaTth  "paru!^  ^  ^^^^  ^^  those  notes  had  been  lately  made,  and  proposed 
lar  note  ahouid    ^  j^jm  ^^  purchase  some  of  them ;  that  the  witness  said  he 

be  put  in  circu-  * 

ution,  it  it  not    could  not  use  them,  and  wished  to  have  Austrian  notes ; 

within^the^  that  the  prisoner  said  nothing  more  then,  but  afterwards, 
when  they  became  more  acquainted,  he  gare  him  a  Polish 
note  [the  one  mentioned  in  the  indictment],  and  said  they 
were  good,  and  that  they  were  well  made;  that  he  had  a 
quantity  of  them,  and  wished  the  witness  to  buy  some. 

Upon  this,  in  addition  to  the  objections  raised  in  the 
other  cases,  it  was  submitted  to  their  Lordships,  that  the 
giving  of  the  note  under  these  circumstances  was  not  a 
putting  in  circulation  with  intent  to  defraud  Nicolas, 
King  of  Poland. 

LiTTLEDALB,  J.,  Said  it  was  k  question  for  the  jury;  and, 
in  his  summing  up,  referring  to  the  objection,  said — If  the 
prisoner  meant  it  as  a  specimen,  or  that  the  witness  might 
see  whether  the  others  were  made  according  to  the  pat- 
tern, then,  in  my  opinion,  it  would  not  be  an  uttering 
within  the  meaning  of  the  act.  If  you  are  satisfied  that  it 
was  not  uttered  with  intent  to  put  it  into  circulation,  but 
was  to  be  kept  as  a  pattern,  and  afterwards  thrown  away 
or  put  in  the  fire,  then  you -may  acquit  the  prisoner. 

Verdict — Guilty  of  uttering. 

Campbettf  A.  G.,  J.  L.  Adolphus,    and  Bodtin,  for 

the  prosecution. 

Payne,  and  C.  C.  Jones,  for  the  prisoner. 

[Attomies,  OUvenon  Sf  Co^  and .] 
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Rex  v.  Harris,  Rex  9.  Mosss,  Rex  r.  Balls.  ^«^*  ^^ 

Mr.  JUSTICE  WILLIAMS  delivered  the  judgment  Sewing  to  the 
of  the  Court  as  follows :-  ^^c^^^. 

dictmeotis  writ- 
ten impressioni 

You  Thomas  Harris,  and  you  Robert  Balls,  were  tried  of  forged  notes 
in  December  last  on  an  indictment,  charging  each  of  you  ^J^'JiTiefjt 
with  having  uttered  a  certain  promissory  note  for  the  not  a  legal  mode 
payment   of  money,    to  wit,    for   the  payment  of  five  the  notes  in  the 
florins,  with  intent  to  defraud  a  certain  foreign  prince.  '° Poreipinotee 
You    Marcus    Warsover,    orberwise    Mordecai   Moses,  7n  todictmenUn 
were  indicted  for  unlawfully  having  in  your  possession  the  original  lao- 
a  certain  plate,  on  which  was  engraved  a  certain  pro-  translation  omit- 
missory  note  for  the  payment  of  money,  to  wit,  for  the  which^JJere^iJa 
payment  of  five  florins.     With  respect  to  all  of  you  there  ^'P^  ^r  bor- 
was  an  objection  taken  as  to  the  description  of  the  pro-  body  of  the 
missory  note,  which  was  the  same  in  each  of  the  cases.     It  noted  the  year 
was  objected  at  the  trial  that  the  description  of  the  note  '"^tes  wer^u- 
was  imperfect.    The  learried  Judge   before  whom   you  sued,  and  it  ap- 
were  tried  reserved  the  case  for  the  opinion  of  the  Judges,  without  these 
The  Judges,  at  least  a  considerable  majority  of  them,  to  JJ^IiM  n^*t  uT^ 
the  number  of  eleven  or  twelve,  of  whom  I  was  one,  have  <?P»We  of  being 

,  circulated  in  the 

met  and  considered  the  objections,  and  they  were  clearly  of  countrytowhich 
opinion,that  (whatever  might  have  been  the  case  under  other  —Heid!*^tthe 
circumstances,  to  which  it  is  not  necessary  to  allude,)  after  ||^°*rf^^ 
verdict,  the  description  was  sufficient.     The  Judges  found  ^^  •P«ci>i 
themselves  on  the  statute  7  Geo.  4,  c. 64,  s.  2J,  which  pro-  outAe^ote? 
▼ides  that  where  the  offence  has  been  created  by  any  statute,  ^^j^^'^^y 

Describing  a 
.  foreign  note 

wholly  in  the  English  langoage  is  not  sufficient  in  an  Indictment  for  forgery,  notwithstanding  the 
ttat  2  &  3  WilL  4,  c.  123,  s.  3 ;  but  this  objection,  provided  the  description  is  in  the  words  of  the 
•tstate  creatbg  the  offence  can  only  he  Uken  advantage  of  by  demurrer,  and  is  cured  after  ver- 
*«  »>y  the  Stat  7  Geo.  4,  c  64,  s.  21. 

Oo  indictments  for  uttering  forged  PeiuA  notes,  it  was  held  that  conversations  with  the  prisoners 
'«pccdng  the  forgery  and  circulation  of  forged  Austrian  notes  were  admissible  in  evidence  to 
P^'«  the  tcieuier. 


CA6E6  AT  THB 


18d6. 


the  indictment  or  information  shall,  after  verdict,  be  held 
sufficient  to  warrant  the  punishment  prescribed  by  the 
statute,  if  it  describe  the  offence  in  the  words  of  the  sta- 
tute. The  Judges,  therefore,  are  of  opinion,  that  the  in- 
dictment was  proper.  As  to  you,  Balls,  a  further  objection 
was  made,  that  the  transaction  between  you  and  Plaum 
regarded  Austrian  notes,  which  were  of  a  different  de- 
scription from  the  description  of  note  for  which  you  were 
tried,  and  therefore  was  not  evidence  against  you.  The 
Judges  have  considered  this  objection  also,  and  they  are 
unanimously  of  opinion  that  the  evidence  was  properly  re- 
ceivable to  shew  a  guilty  knowledge  on  your  part.  The 
result  therefore  is,  that  the  convictions  are  right  (a). 

The  prisoners  afterwards  received  sentence  (A). 


(a)  The  objecdons  might  have 
been  taken  advantage  of  on  de- 
mnnrer ;  but  as  each  of  the  indict- 
paentfi  was  »bove  fifty  yards  long, 
it  could  not  be  expected  that  the 
prisoners  or  their  counsel  could 
oatchthe  objections  from  the  mere 
reading  at  the  arraignment;  and  in 
point  of  practice,  unless  their  at- 
tention is  called  to  it  by  counsel, 
the  Court  is  not  aware,  at  the  time 
of  the  amugnment,  of  the  precise 
form  of  these  very  special  indict- 
ments. 

(6)  We  understand,  that  al- 
though  in  pronouncing  the  judg- 
ment nothing  was  said  about  the 
validity  of  the  objections  taj^en  at 
the  trial,  yet  their  Lordships  did 
in  fact  consider  them,  and  a  ma- 
jority were  of  opinion  that  they 
were  good  objections;  and,  but 
for  the  sutute  alluded  to  in  the 
judgment,  would  have  prevailed, 
so  as  to  procure  the  pardon  of  all 
the  prisoners.  The  Judges  were 
unanimously  of  opinion  that  the 
translations  of  the  Polish  notes, 


set  out  in  the  indictments,  were 
imperfect,  on  account  of  the  ob- 
jections taken  at  the  trial :  the  spe^ 
cial  counts  were  therefore  all  held 
bad.  That,  indeed,  was  not  ne- 
cessary to  be  considered  in  the  in- 
dictment against  Balls,  because 
the  spedal  counts  were  abandoned 
at  the  trial.  A  considerable  ma- 
jority of  the  Judges  were  also  of 
opinion,  that  the  sewing  the  papers 
to  the  indictments  was  of  itself 
sufficient  to  vitiate  those  coonts; 
but  some  did  not  feel  so  clearly 
of  that  opinion :  and  as  the  spe- 
dal counts  were  bad  upon  the 
other  grounds,  it  was  not  neces- 
sary to  come  to  a  decision  as  to 
the  papers  being  sewed  to  the  in- 
dictment The  spedal  counts 
being  held  bad,  the  next  question 
was,  whether,  as  to  the  general 
counts,  the  statute  2&^  Will.  4, 
c.  123,  s.d,  was  sufficient  to  bear 
them  out.  The  case  of  Moses  was 
out  of  the  statute  altogether,  as  it 
only  applies  to  cases  of  forgery. 
As  to  Harris  and  Balls,  the  ob- 
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jeeiions  wluch  tlie  leuned  Jud^^e  liament  does  not  extend  to  su^         ISS$. 

who  tried  the  prisoners  submitted  notes.    A  very  small  majority  of 

for  the  consideration  of  the  Judges  the  Judges  were  of  opinion,  that 

were,  that  it  was  not  a  sufficient  under  the  general  counts  the  de- 

descfiptioa  of  the  note  within  the  scriptions  of  the  notes  were  not 

Stat.  2  &  3  Will.  4,  c.  123,  s.  3,^  suQcient  within  the  stat.  2  &  3 

that  the  note  ought  to  be  stated  Will.  4,  c.  123,  s.3.    The  conse- 

to  be  a  note  in  the  foreign  Ian-  quence  was,  that  all  the  three  con- 

guage,  and  then  the  meaning  of  victions  would  have  been  held  to 

it  in  the  English  language ;  that  it  be  bad^  if  it  had  not  been  for  the 

ought  to  be  stated  to  be  for  the  pay-  provisions  of  the  stai.  7  Geo.  4, 

meDt  of  foreign  money,  and  that  c.  64,  s.  21,  mentioned  in  the  above 

the  value  in  English  money  should  judgment. 

be  stated,  and  that  the  act  of  Par- 


before  mr  justice  vauohan,  and  mr.  justice  williams. 

Rex  v.  Stanton.  ^^*-  ^'** 

XHE  priBoner  was  indicted  for  stealioff  a  10/,  Bank  of  The  Court  can- 

i?ij  •  A«i7i-«  "<**  under  the 

f'ngland  note,  the  property  of  a  female,  but,  haying  been  stat  7  &  8  Oeo. 
convicted  on  another  indictment,  was  not  tried  upon  this,  ^^tingto  the 
A  clerk  from  the  Bank  of  England  was  in  attendance  with  w^itu^on  of 

^  stolen  property, 

the  note,  which  he  produced  to  the  Court  in  a  cancelled  order  a  Bank  of 
state.    The  prosecutrix  applied  to  the  Judges  to  order  which  has  been 
the  note  to  be  delivered  up  to  her.    She  stated  that  she  J^,td  "to  b^°de- 
Io8t  the  note  on  the  18th  of  January :  that  on  the  19th  she  iwered  up  to  the 

prosecutor  of  an 

went  to  the  Bank  and  asked  if  she  could  stop  the  note.  She  indictment 
was  told  that  she  could,  and  was  asked  for  half-a-crown,  J^"toie*ii!*^ 
which  she  paid;  she  found  upon  subsequent  inquiry  at  the 
Bank,  that  the  note  was  brought  in  on  the  Slst,  by  and 
paid  to  the  house  of  Weston  and  Young,  bankers,  in 
Soutbwark. 

Vaughan,  J.,  after  referring  to  the  stat.  7  &  8  Geo.  4, 
c«?9,  8. 67  (a),  and  consulting  with  Williams,  J.,  said  to 

(a)  This  section,  after  gifing  the     lays,  **  Prondcd  always,  that  if  it 
^art  power  to  order  restitutioD,     shall  appear  before  any  award  or 
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the  prosecutrix — '*  I  am  afraid  that  in  your  case  the  Court 
have  no  authority  to  order  the  restitution  of  the  note  to 
you  by  the  Bank  of  England.  They  were  bound  to  pay 
it,  not  having  any  suspicion  of  the  person  who  presented 
it.  You  may  have  a  civil  remedy  against  them  if  they 
have  entered  into  any  engagement  with  you  and  have  not 
kept  it.  But  the  question  here  is,  whether  we  can  make 
any  order  in  a  summary  way  for  the  restitution  of  this  note 
as  property,  when  in  fact  it  is  no  longer  property,  but  is 
cancelled  and  gone.  We  are  of  opinion  that  we  have  no 
power  to  make  any  order  on  the  subject." 


order  made,  that  an^  valuable  teat' 
rity  shall  have  been  bont  fide  paid  or 
ditcharged  by  some  person  or  body 
corporate^  liable  to  the  payment 
thereof  J  or  bein^  a  negotiable  in- 
strument, shall  have  been  bont 
fide  taken  or  received  by  tranufcr 
or  delivery  by  some  person  or  body 
corporate,  for  a  just  and  valuable 


consideration,  vvithout  any  notice, 
or  without  any  reasonable  cause  to 
suspect  that  Uie  same  had  by  any 
felony  or  misdemeanor  been  sto- 
len, taken,  obtained,  or  converted 
as  aforesaid,  in  such  case  the  Court 
shall  not  award  or  order  the  resti- 
tution of  such  security.*' 


MARCH  SESSION,  1836. 

BEFORE  MR.  JUSTICE  GASELBE,  AND   MR.  BARON  GURNET. 


March  2nd, 


Rex  v.  Jordan,  Sullivan,  Mott,  and  Seals. 


A  room-door  J.  H^  first  count  of  the  indictment  charged  the  prisoners 
Tne^wnliSd  Jorda"  and  Sullivan,  and  another  man  named  May  (a),  with 

the  latch  and 
entered  the 

room  and  concealed  himself  for  the  purpose  of  committing  a  rohherj  there,  which  he  afterwards  ac- 
complished. Two  other  persons  were  present  with  him  at  the  time  he  lifted  the  latch,  for  the  pur- 
pose of  assisting  him  to  enter,  and  screened  him  from  observation  by  opening  an  umbrella.  It  was 
heldy  that  the  two  were  in  law  parties  to  the  breaking  and  entering,  and  were  answerable  for  the 
robbery  which  took  place  afterwards,  though  they  were  not  near  the  spot  at  the  time  when  it  wu 
perpetrated. 

In  burglary,  where  the  breaking  is  one  night,  and  the  entry  the  night  after,  a  person  present  at 
the  breaking,  though  not  present  at  the  entering,  is  in  law  guilty  of  the  whole  offence. 

(a)  May  was  not  in  custody,  having  abscondedi  and  not  being  to  be  found. 
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breaking  and  entering  the  dwelling-house  of  our  lord  1836. 
the  Kingf  in  the  parish  of  Saint  Dunstan  in  the  East,  and 
stealing  therein  a  quantity  of  Bank  notes  and  sovereigns 
to  the  amount  of  nearly  4000/.,  some  the  property  of  his 
Majesty,  some  the  property  of  a  person  named  Walsh,  and 
some  the  property  of  a  person  named  BiUings.  In  the 
tecond  count  the  locus  was  described  as  the  dwelling- 
house  of  Elizabeth  KingKelly;  and  in  the  third  as  a  count- 
ing-house of  our  lord  the  King.  The  charge  against  the 
prisoners  Mott  and  Seale  was,  that  they  "  before  the 
said  felony  was  committed-,  to  wit,  on  the  27th  November, 
1834f,  feloniously  and  maliciously  did  incite,  move,  pro* 
cure,  counsel,  hire,  and  command,"  the  said  Jordan,  Sulli- 
van, and  May,  '*  the  felony  aforesaid,  in  manner  and  form 
aforesud,  to  do  and  commit;"  against  the  statute,  &c. 

The  prindpal  witness  against  the  prisoners  was  an  ac- 
complice named  Huey;  and  from  his  statement  it  appeared 
that  the  prisoners  Jordan  and  Sullivan  accompanied  May, 
who  was  to  secrete  himself  in  the  office  of  receiver  of  fines 
and  forfeitures,  that  during  the  night  he  might  commit 
the  robbery ;  and  that,  the  door  being  latched,  they  assisted 
him  in  gaining  admission  by  opening  an  umbrella  to  screen 
him  from  observation  while  he  entered;  but  it  appeared 
that  they  went  away  soon  after  he  had  got  in,  and  were 
not  seen  near  the  place  again  until  after  the  robbery  had 
been  committed. 

C  Phillips  objected,  that  assuming  Huey's  statement  to 
be  true,  there  was  no  evidence  to  affect  Jordan  and  Sulli* 
▼an  as  principals.  He  referred  to  Rex  v.  Standery  {a). 
All  that  appears  is,  that  they  put  May  into  a  situation  to 
commit  the  felony,  but  did  not  assist  him  in  the  commis- 
sion of  it;  and,  for  aught  that  appears.  May  may  have 
committed  the  offence  while  Jordan  and  Sullivan  were  some 
miles  off. 

(a)  R.  &  R.  305. 
VOL.  VII.  P  P  N.  p. 
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18dS.  ClarksoBf  on  the  same  side. — I  do  not  say  anything  at 

present  about  the  law  as  to  the  breaking  and  entering,  be- 
cause your  Lordship  would  tell  me  that  the  jury  might 
find  the  prisoners  guilty  of  the  larceny  without  the  break- 
ing and  entering.  It  cannot  be  contended  on  the  other 
side  that  these  parties  are  principals  in  the  first  degree, 
for  they  were  not  present  at  the  fact ;  and  they  are  not 
principals  in  the  second  degree,  because  the  facts  establish 
another  offence.  I  do  not  say  that,  unanswered,  Huey's 
evidence  does  not  prove  abundantly  the  offence  of  being 
accessaries  before  and  after  the  fact.  It  is  not  shewn  that 
they  were  near  enough  to.give  assistance  at  the  time:  Rex 
V.  KeUy  (a),  Rex  v.  Soares  (6),  Rex  v.  DavU  (c),  Rex  x. 
Else{d),  Rex  v.Badcoek  {e).  With  respect  to  the  break- 
-ng  and  entering,  there  is  no  case  which  shews  that  even 
entry  by  ingenuity  and  stratagem  amounts  to  a  breaking. 
If  the  opening  of  the  door  had  been  procured  by  Jraud,  it 
might  be  a  breaking,  but  there  is  no  fraud  shewn. 

GaseleGi  J. — I  will  tell  you  how  it  strikes  me.  If  the 
entering  by  means  of  the  umbrella  amounts  in  law  to  a 
breaking  and  entering,  the  question  will  be,  w'hether  it  is 
not  such  an  act  as  makes  the  persons  concerned  in  it  prin- 
cipals in  all  that  was  done  afterwards,  they  going  there  to 
commit  this  larceny. 

Campbettf  A.  6.,  for  the  prosecution. — ^There  was  an 
inner  door,  that  May  unlatched,  which  constitutes  a  break- 
ing. I  admit  that  mere  concert  will  not  do ;  and  it  is  for 
that  reason  that  we  have  indicted  Mott  and  Scale  as  ac- 
cessaries. 

GuRNBYi  B.,  (stopping  the  Attorney-General). — ^The 
way  in  which  my  Brother  Gaselee  put  it  satisfies  me* 

(a)R&R421.  (J)R.&R.142. 

(6)  R.&R.25.  {e)  R.&R.249;  RuBt.C.&M. 

(c)  R.  &  R.  1 13  Vol.  1,  pp.  21,  22. 
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The  parties  are  actually  present  at  the  coTnmencement  of  the         1836. 

transaction,  and  it  is  not  necessary  that  they  should  be      '     '^"^ 

present  during  the  whole  commission  of  the  offence.  o. 

Jordan. 

Campbettf  A.  6.,  referred  his  Lordship  to  Foster*s 
Crown  Law,  p.  852,  and  East's  P.  C,  tit.  Burglary,  p.  490. 

Andrews^  Serjt.,  submitted  to  the  Court  that  the  con- 
firmation of  Huey,  the  accomplice,  was  not  suflScient  to 
warrant  a  conviction. 

GuRNSY,  B. — It  is  not  a  matter  to  be  argued.  I  shall 
put  it  to  the  jury. 

PajfnCf  who  was  with  Andrews^  Serjt.,  asked,  if  his 
Lordship  would  allow  him  to  mention  some  recent  deci* 
sions  as  to  the  kind  of  confirmation  which  was  required. 

GKtrnet,  B. — I  am  quite  aware  of  all  the  cases.  You 
know  very  well  that  persons  have  been  convicted  on  the 
evidence  of  an  accomplice  alone,  but  I  hope  it  will  never 
be  so  again.  As  far  as  I  can,  I  will  take  care  that  it  shall 
not.  In  this  case  we  are  quite  of  opinion  that  it  is  not 
necessary  that  the  accomplice  should  be  confirmed  as  to 
each  particular  prisoner  (a). 

Clarksan. — Your  Lordship  takes  into  consideration  the 
objection  as  to  the  breaking? 

GuRNEY,  B. — ^I  do ;  and  we  think  it  is  a  matter  to  go  to 
the  jury.  We  have  all  three  considered  the  objection, 
and  are  of  opinion  that,  assuming  the  evidence  to  be  true 
(which  is  the  way  to  try  the  question  of  law),  if  Jordan  and 

(o)  See  as  to  the  confirmation      ante,  p.  272;  as  also  thecase  of 
of  accomplicet  the  cases  of  Rex  v.      Rex  v.  Haeting^  and  Graves,  ante, 
ifooref  and  Spindlo,  ante,  p.  270,      p.  162,  and  the  cases  there  refer- 
tnd  Rex  v.  WiUa  and  Edwards,      red  to. 

FF2 
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1836.  Sullivan  were  present  at  the  commencement,  they  most  be 
considered  as  guilty  of  the  whole.  There  has  been  a  case 
of  burglary  where  the  breaking  was  one  night  and  the 
entry  the  next,  and  the  Judges  have  decided  that  a  party 
who  was  present  at  the  breaking,  and  not  present  at  the 
entering,  was  guilty  of  the  whole.  We  consider  this  a 
much  stronger  case  than  that. 

GuRNEY,  "B.j  in  summing  up,  after  stating  the  indict- 
ment, said — It  seems  clear  that  the  office  of  the  receiver 
of  fines  and  forfeitures  was  entered  not  by  the  breaking  of 
any  outer  doors,  or  so  as  to  leave  any  vestige  of  the  break- 
ing of  any  inner  doors,  though  it  seems  the  chest  was  broken 
open.  There  are  two  reasons  why  accomplices  are  allowed 
to  be  called :  one  is,  that  without  them  great  crimes  might 
pass  undiscovered ;  and  another,  the  fact  that  the  know- 
ledge that  an  accomplice  may  betray  him  tends  to  prevent 
a  person  from  engaging  in  the  commission  of  a  crime. 
But  the  interests  of  innocence  require  that  the  evidence 
of  an  accomplice  ahould  not  be  acted  upon  without  great 
caution ;  and  I  should  advise  you  not  to  trust  to  it  unless 
it  receives  such  confirmation  as  to  satisfy  you  that  it  is 
true,  and  that  you  can  trust  it  as  a  faithful  account.  It 
appears  that  a  person  lived  on  the  premises  as  a  servant  of 
the  public,  and  this  indictment  rightly  describes  the  place 
where  the  robbery  was  committed  as  the  dwelling-house 
of  our  lord  the  King,,  as  he  occupied  it  by  a  servant 
With  respect  to  the  breaking,  the  witness  Steele  says 
that  he  latched  the  door,  and  that  a  person  might  get  in 
while  he  was  gone  to  lock  some  other  place,  as  his  back 
was  then  turned  to  the  door,  and  he  says  he  left  no  person 
in.  The  question  for  your  consideration  will  be,  whether 
the  door  was  shut,  and  was  opened  by  the  person  who 
committed  the'  felony,  whoever  it  was.  If  Steele  left  no 
person  in  when  he  went  out,  and  he  latched  the  door,  and 
the  person  who  got  in,  got  in  by  raising  the  latch,  that  is 
as  much  a  breaking  in  law  as  if  he  had  broken  through 
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twenty  bars  of  iron.  His  Lordship  then  adverted  to  the  1935, 
meetings  of  all  the  prisoners  at  the  house  of  Jordan  and 
Sullivan,  in  East  Lane,  and  said: — These  meetings  are  of 
importance,  as  the  confirmation  of  an  accomplice  is  by  the  Jordan. 
evidence  of  other  witnesses  who  prove  meetings  between 
the  parties.  Huey's  meeting  with  Mott  or  Seale  would 
not  be  so  important,  as  they,  being  all  in  tl.e  Cum« 
house,  might  meet  for  ordinary  purposes ;  but  it  is  dif- 
ferent as  to  meetings  with  Jordan  and  Sullivan,  as  they 
have  not  given  us  any  account  of  what  business  they  fol- 
low. After  some  observations  on  Huey*s  criminality  on 
the  one  hand,  and  his  evidence  of  penitence  on  the  other, 
his  Lordship  said — ^You  will  not  trust  implicitly  to  his  evi- 
dence without  corroboration.  The  corroboration  which 
is  offered  to  you  to  induce  you  to  believe  the  story  he  tells 
is  of  different  parts :  the  one  to  shew  that  all  these  parties 
had  together  the  sort  of  intercourse,  which  he  describes, 
of  meeting  at  each  other's  houses,  about  the  time  when 
the  robbery  was  committed ;  the  other  is,  the  tracing  to 
one  of  the  parties  one  of  the  notes  stolen.  The  question 
is  this — Is  the  evidence  of  Huey  so  confirmed  as  to  in- 
duce you  to  believe  that  he  has  told  the  truth  with  respect 
to  the  four  prisoners  at  the  bar? 

The  jury  said—''  We  find  the  guilt  of  all  the 
prisoners ;  but  as  Scale  and  Mott  have  borne 
a  good  character,  we  should  wish  to  recom- 
mend them  to  mercy  (a).'* 

(a)  This  verdict  was  g;iven  in  House,  near  the  Court,  and  two 

the  evening  of  the  drd  of  March,  sheriff's  officers  were  sworn  not  to 

the  trial  having  commenced  on  allow  any  persons  to  communicate 

the  morning  of  the  2nd.    In  the  with  them.  In  the  morning,  when 

afternoon   of  the  first  day  Mr.  they  came  into  Court,  the  Clerk 

Baron  Oumey  stud,    that  as  it  of  Arraigns  inquired  if  the  coun- 

would  not   be  possible  to   get  sel  on  either  side  wished  to  ask 

through  the  trial  in  one  day,  the  any  questions  of  the  officers  as  to 

better  way  would  be  to  adjourn  the  manner  in  which  they  had  done 

till  the  next  morning.    The  jury  their  duty  ?    They  replied  in  the 

were  furnished  mth  lodgings  and  negative,  and  the  case  proceeded* 

refreshments  at  the  London  Coffee  Vide  Rex  v.  Clay,  ante,  p.  276, 
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1835.  Campbell,  A.  G.,  Adolphus,  Barlow,  Bodiin,  and  Cham- 

"  bers,  for  the  prosecution. 

Rrz 

Jordan.  C.  Phillips  and  Clarison,  for  Jordan  and  Sullivan. 

Andrews,  Serjt.,  Payne,  and  C  C.  Jones,  for  the  other 
prisoners. 

[Attornies — HobUr,  and  Humphreys,  and  FUzpairiek.'\ 


BEFORE   MR.  JUSTICE  PARK  AND  MR.  JUSTICE  aASELEB. 


March  Ath. 

Where  a  mother 
being  angry 
with  one  of  her 
children,  took 
up  a  small  piece 
of  iron  used  as 
a  poker,  and  on 
his  running  to 
the  door  of  the 
room,  which 
was  open,  threw 
it  after  him, 
and  hit  another 
child  who  hap- 
pened to  be  en« 
tering  the  room 
at  the  moment, 
in  consequence 
of  which  he 
died : — it  was 
held  to  be  man- 
slaughter, al- 
though it  ap- 
peared that  the 
mother  had  no 
intention  of 
hitting  the  child 
with  whom  she 
was  angry,  and 
only  intended 
to  frighten  him. 


Rex  0.  Mary  Conner. 

X  HE  prisoner  was  charged  on  the  coroner's  inquisition 
with  the  manslaughter  of  Edward  Conner. 

The  deceased  was  about  five  years  old,  and  was  the  son 
of  the  prisoner.  And  it  appeared  from  the  evidence  of 
another  son  of  the  prisoner,  who  was  about  fourteen 
years  old,  that  she  was  a  widow  who  got  her  living  by 
selling  fruit  in  the  streets ;  and  that,  on  the  day  in  question, 
she  came  home  about  four  o'clock,  and  finding  that  he 
had  not  prepared  her  dinner  as  she  had  directed  him  to 
do,  began  to  scold  him,  upon  which  he  made  her  some 
very  impertinent  answers  which  put  her  in  a  passion,  and 
she  took  up  a  small  piece  of  iron  used  as  a  poker,  intend- 
ing to  frighten  him,  and  seeing  she  was  very  angry  he  ran 
towards  the  door  of  the  room,  when  she  threw  the  poker 
at  him,  and  it  happened  that  the  deceased  was  just  coming 
in  at  the  moment,  and  the  iron  struck  him  on  the  head  and 
caused  his  death.  The  prisoner  expressed  great  sorrow 
when  she  found  what  she  had  done. 

Mr.  Justice  Park,  in  summing  up,  said — The  law  of 
the  land  as  touching  such  a  case  as  this  is  perfectly  clear 
and  satisfactory.  The  prisoner  is  charged  with  man- 
slaughter on  the  coroner's  inquisition.      I  am  not  sur- 


CENTRAL  CRIMINAL  COURT,  6  WILL.  IV.  439 


Rex 
Conner. 


prised  at  bearing  that  the  grand  jury  have  thrown  out  the  ]836. 
bill  m  this  case,  because  without  the  assistance  and  advice 
of  a  person  who  has  spent  his  life  in  the  study  of  the  law 
they  might  think  there  were  strong  circumstances  of  miti- 
gation. No  doubt  this  poor  woman  had  no  more  intention 
of  injuring  this  particular  child  than  I  have ;  but  that  makes 
no  difference  in  law.  When  a  blow  intended  for  A.  lights 
upon  B.t  being  given  in  a  sudden  transport  of  passion^  if, 
supposing  A.  had  been  struck  and  had  died^  it  would  have 
amounted  to  manslaughters  it  is  no  less  manslaughter  if  it 
causes  the  death  of  B.  If  a  blow  is  aimed  at  an  individual  un- 
lawfully— and  this  was  undoubtedly  unlawful,  as  an  impro- 
per mode  of  correction — and  strikes  another  and  kills  him, 
it  is  manslaughter ;  and  there  is  no  doubt  if  the  child  at 
whom  the  blow  was  aimed  had  been  struck  and  died,  it 
would  have  been  manslaughter ;  and  so  it  is  under  the 
present  circumstances.  Undoubtedly,  that  is  the  law  of 
the  land.  But  there  are  strong  circumstances  of  mitigation, 
which  are  for  the  consideration  of  the  Judge.  The  pri- 
soner tells  the  woman  at  the  hospital  that  she  only  in- 
tended to  frighten  him ;  but  it  is  a  very  bad  mode  of 
frightening,  and  it  is  clear  that  she  threw  the  poker  to- 
wards the  door  not  knowing  whom  it  would  hit ;  and  this 
the  law  will  not  tolerate.  She  did  not  intend  to  kill  this  par- 
ticular child  nor  to  do  bodily  harm — ultimate  bodily  barm — 
to  the  other ;  but  she  intended  to  correct  him,  and  in  a  way 
that  was  unlawful.  His  Lordship  then  told  the  jury  that 
in  his  opinion,  and  that  of  his  learned  Brother,  they  must 
find  the  prisoner  guilty. 

The  jury  found  the  prisoner  guilty ;  but  recommended 
her  to  mercy. 

Mr.  Justice  Park  then  said  to  the  prisoner — I  am 
perhaps  trespassing  a  little  on  the  privileges  of  the  city  in 
passing  sentence,  but  as  none  of  the  city  officers  are  here 
to  do  it,  and  having  at  least  an  equivalent,  perhaps  in  some 


440 


1836. 


CASES  AT  THE 

respects  a  paramount  authority,  I  proceed  to  do  it.  And 
I  do  it  on  this  ground,  that  we  do  not  intend  to  imprison 
you,  and  if  the  sentence  were  not  passed  now  you  would 
be  detained  in  prison. 

His  Lordship  then    admonished    the    prisoner,  and 
sentenced  her  to  pay  a  fine  of  one  shilling. 


MAY  SESSION,  1836. 

BEFORE    MR.   JUSTICE    PARK   AND    MR.  JUSTICE  COLERIDGE. 


May  nth. 

The  prosecutor 
in  a  case  of  per- 
jury, who  hat 
included  his 
name  in  a 
subpcenay  is  en- 
titled to  his 
costs  as  prosecu- 
tor, though  he 
is  not  bound 
over  to  prose- 
cute by  a  ma- 
gistrate, and  he 
is  not  limited  to 
his  expenses 
incurred  as  a 
witness  only. 


Rex  V*  Sheering. 

J.  HE  prisoner  had  been  convicted  on  a  previous  day  in 
the  session  of  the  offence  of  perjury. 

On  the  prosecutor  applying  in  the  proper  office  for 
his  expenses,  an  objection  was  made  to  the  allowance  of 
more  than  his  expenses  as  a  miness,  on  the  ground  that 
he  was  not  bound  over  to  prosecute  by  any  magistrate, 
though  he  had  included  his  own  name  in  a  subpoena  which 
he  had  caused  to  be  issued.  The  stat  7  Geo.  4f,  c.  64,  s. 
23,  was  relied  on  (a). 


(a)  The  words  of  the  section 
are,  '' '  And  whereas  for  want 
of  power  in  the  Court  to  order 
pajrment  of  the  expenses  of  any 
prosecution  for  a  misdemeanour, 
many  individuals  are  deterred  by 
the  expense  from  prosecuting 
persons  guilty  of  misdemeanours, 
who  thereby  escape  the  punish- 
ment due  to  their  offences ;'  for 
remedy  thereof,  be  it  enacted, 
That  where  any  procecutor  or 
other  person  shall  appear  before 
any  Court   on   recognizance  or 


subpoena,  to  prosecute  or  gir^ 
evidence  against  any  person  indict- 
ed of  any  assault  with  intent  to 
commit  felony,  of  any  attempt  to 
commit  felony,  of  any  riot,  of 
any  misdemeanour  for  receiving 
any  stolen  property  knowing  the 
same  to  have  been  stolen,  of  any 
assault  upon  a  peace  officer  in  the 
execution  of  his  duty,  or  upoD 
any  person  acting  in  tad.  of  such 
officer,  of  any  neglect  or  breach 
of  duty  as  a  peace  officer,  of  any 
assault  committed  in  pursuance  of 
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Upon  this  being  mentioned  to  the  Recorder^  who  bad 
tried  the  prisoner^  his  Lordship  inclined  to  think  that  the 
objection  was  a  good  one,  but  allowed  the  matter  to  be 
mentioned  to  the  Judges. 

This  being  done,  their  Lordships  were  of  opinion,  that 
the  words  of  the  act  of  Parliament  did  not  limit  the 
allowance  of  the  expenses  of  the  prosecutor  to  those  which 
he  incurred  as  a  witness,  but  that  he  was  entitled  to 
receive  them  in  his  character  of  prosecutor.  And  they 
made  an  order  accordingly. 
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Prendergast  and  Payne^  for  the  prosecutor. 
C.  PhUUpSg  for  the  prisoner. 


tny  conspiracy  to  raise  the  rate  of 
wigeSy  of  knowini^iy  and  design- 
edly obtaining  any  property  by 
false  pretences,  of  wilful  and  in- 
decent exposure  of  the  person,  of 
wilful  and  corrupt  peijury  or  of 
•uboraation  of  perjury,  every  such 
Cooit  is  hereby  authorized  and 
empowered  to  order  payment  of 
the  costs  and  expenses  of  the  pro- 
secutor and  witnesses  for  the  pro- 
secution, together  with  a  com- 
pensation for  their  trouble  and 
loss  of  time,  in  the  same  manner 
IS  Courts  are  herdnbefore  autho- 
rised and  empowered  to  order  the 
■une  in  cases  of  felony;  and  al- 


though no  bill  of  indictment  be 
preferred,  it  shall  still  be  lawful 
for  the  Court  where  any  person 
shall  have  bona  fide  attended  the 
Court,  in  obedience  to  any  such 
recognizance,  to  order  payment  of 
the  expenses  of  such  person,  to- 
gether with  a  compensation  for 
his  or  her  trouble  and  loss  of  time, 
in  the  same  manner  as  in  cases  of  fe- 
lony :  provided,  that  in  the  cases  of 
misdemeanour  the  power  of  order- 
ing the  payment  of  expenses  and 
compensation  shall  not  extend  to 
the  attendance  before  the  exar 
mimng  magistrate.'* 


Rex  0.  Hyams  and  Others. 


X  HE  prisoners  were  indicted  for  burglary  in  the  dweU 
ing-house  of  Jane  Hart. 


May  12M. 


Raidog  a  win- 
dow which  is 
shut  down  doie, 
but  not  hat- 
ened,  though 
it  hai  a  hasp  which  might  have  been  fastened,  is  a  breaking  of  the  dwelling-house. 
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It  appeared  from  the  evidence  of  the  proiecutrizy  that 
she  went  out,  leaving  her  window  shut  down,  but  not  fast- 
ened, though  she  admitted  that  there  was  a  hasp  which 
could  have  been  fastened  to  keep  it  down.  The  entry 
was  effected  by  raising  the  window. 

For  the  prisoners,  it  was  objected,  that  this  was  not  suf- 
ficient evidence  of  a  breaking,  as  the  window  was  not 
festened  when  it  might  have  been,  and  that  it  was  similar 
to  that  of  pushing  farther  up  a  window  left  a  little  open, 
which  had  been  held  not  to  be  a  breaking. 


Mr.  Justice  Park  and  Mr.  Justice  Colbridob  were 
of  opinion  that  there  was  enough  to  constitute  a  breaking ; 
and  the  prisoners  were  convicted  {a). 

Payne^  C.  C.  Jones,  and  Maguire,  for  the  prisoners. 


(a)  It  may  be  worthy  of  consi- 
deration whether  the  law  of  con- 
structive breaking  has  not  been 
carried  somewhat  too  far.  It  surely 
can  never  have  been  the  intention 
of  the  legislature,  (for  instance), 
that  a  little  boy  who  breaks    a 


pane  of  glass  in  a  shop  windoifi 
and  takes  out  a  trifling  article  da^ 
ing  the  time  when  the  streets  are 
crowded,  should  be  conddered 
as  guilty  of  an  offence  which  is 
punishable  with  death. 


JUNE  SESSION,  1836. 

BBFORE  MR.  JUSTICE  PATTESON  AND  BIR.  BAROK  GURNET. 


June  13M. 


Rex  0.  Nixon  and  Scroop. 


taiS^dTnd"  The  prisoners  were  indicted  for  that  they,  on  the  18th 
tbe7&8G«o.4,  of  May,  at  the  parish  of  Bishopsgate,  a  certain  chapel 

breaking  and 

entering  a  chapel,  and  stealing  leveral  fixtures,  and  a  bell  not  fixed.  It  appeared  that  the  chapel 
was  a  Wesleyan  chapel,  and  not  a  chapel  of  the  church  of  England : — Heii,  that  the  case  most 
be  confined  to  the  act  of  simple  Urceny  for  stealing  the  bell. 
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there  situate  feloniously  and  sacrilegiously  did  break  and  1336. 
enter,  and  feloniously  and  sacrilegiously  did  steal,  takci 
and  carry  away  two  gas  burners,  two  glass  holders,  twelve 
hooks,  and  two  brass  knobs,  belonging  to  Thomas  Tagg 
and  others,  and  then  being  fixed  in  the  same  chapel,  and 
one  bell  of  the  goods  and  chattels  of  the  said  Thomas 
Tagg  and  others,  then  being  there  found ;  against  the  sta- 
tute &c. 

It  appeared  that  the  chapel  mentioned  in  the  indictment 
belonged  to  a  society  of  Wesleyan  Methodists,  and  that 
all  the  articles  in  the  indictment  were  the  property  of  a 
committee,  consisting  of  Mr.  Tagg  and  several  other  per- 
sons (a).  The  bell  was  the  only  thing  not  fixed  in  the 
chapel. 

Pattsson,  J.,  in  summing  up,  told  the  jury  that  the 
ease  was  not  within  the  statute  7  &  8  Geo.  4,  c.  S9,  s.  10, 
which  made  it  a  capital  offence  to  break  and  enter  &c« 
any  church  or  chapel,  and  referred  to  the  case  of  Rex  v. 
Warren  and  Spencer  (fi),  as  having  decided  that  a  dissent- 
Co)  By  the  7  Geo.  4,  c.  64,  s.  14,  tions  of  the  very  next  act  in  the 
it  is  saffioient  in  cases  of  partners  statute  book,  viz.  7  &  8  Geo.  4, 
and  other  joint  owners,  whether  c.  30,  relating  to  malicious  inju- 
they  are  partners  in  trade,  joint  ries,  in  addition  to  the  words 
tenants,  parceners,  or  tenants  in  •*  church  or  chapel,'' are  the  words 
common,  to  name  one  person,  ''  or  any  chapel  for  the  religious 
and  describe  the  property  as  be-  worship  of  persons  dissenting 
longing  to  that  person  and  an-  from  the  united  church  of  England 
other  or  others,  as  the  case  may  and  Ireland,  duly  registered  or 
be.  This,  it  seems,  from  the  pre-  recorded ; "  thereby  shewing  that 
sent  case  and  several  others,  though  when  the  legislature  intended  to 
it  has  never  been  distinctly  de-  include  places  of  worship  not 
cided,  applies  to  committees  of  belonging  to  the  establishment, 
voluntary  societies,  and  also  to  the  they  specially  named  them.  The 
societies  themselves,  however  nu-  reason  for  the  omission  of  dis- 
merous  they  may  be.  sentiug  chapels  in  the  section  on 

(6)  Ante,  Vol.  6,  p.  335,  note  which  the  indictment  in  this  case 
(a).  The  ground  of  decision  in  was  founded,  and  wluch  makes  it 
that,  and  also  in  the  present  case,  a  capital  offence  to  break  and 
was,  that  in  the  2nd  and  8th  sec-      enter  &c.  any  church  or  chapel. 


CASES  AT  THE 

ing  chapel  was  not  included  in  that  act.  His  Lordship 
also  held,  that  the  case  must  be  confined  to  the  stealing 
of  the  belly  which  was  the  only  article  not  fixed  to  the 
building;  for  although  the  same  statute  (a)  says  that  steal- 
ing fixtures  may  be  the  subject  of  larceny,  yet  it  does  not 
say  that  fixtures  shall  be  considered  as  chattels,  which 
they  must  be  to  bring  them  within  the  section  upon  which 
the  indictment  was  founded. 

Verdict— Nixon  guilty;  Scroop  not  guilty. 

would  seem  to  be,  that,  as  dissent-  in  this  section  are  **  any  glass  or 

ing  chapels  are  not  consecrated,  wood  work  belonging  to  any  biuld- 

such  breaking  and  entering,  &c.  ing  whatsoever,  or  any  lead,  iron, 

would  not  be  sacrilege,  which  was  copper,  brass,  or  other  metal,  or 

the  common  law  offence  to  which  any  utensil  or  fixture,  whether 

the   provision  was   intended   to  made  of  metal  or  other  material, 

apply.  respectively  fixed  in  or  to  any 

(a)  Sect.  44.    The  words  used  building  whatsoever." 


BEFORE  THE  RECORDEIU 


Jme  15M.  Rex  P.  GitL  BRASS. 

«b*u''^tc«i-'    ^^^  prisoner  was  indicted  for  stealing  a  cow  and  a 

ing,"  in  the  Stat  heifer,  the  property  of  Edward  Pocock. 

I.  ssTreUtfng  '      After  the  conviction  of  the  prisoner,  C  PAilUps,  for  the 

Co  the  allowance 
of  rewards  in 


prosecution,  applied  to  the  Court  to  order,  in  addition  to 
certain  cases       the  usual  expcuscs.  Compensation,  in  the  nature  of  a  re- 

for  the  discovery  ,         ,  .^   ^       i  i      . 

of  offenders.  Ward,  to  be  paid  to  the  prosecutor,  who  it  appeared  had 

I^tf  «tUe  te«n  ^^^y  active,  and  incurred  great  expense  in  the  dis- 

stealing  of  that  cQvery  and  apprehension  of  the  prisoner. 
8cription,e.g.         On  referring  to  the  statute  authorizing  the  payment  of 

o«,  cow,  eifer,  ^  j-g^ard  in  certain  cases  (a),  it  appeared  that  the  only 


(a)  7  Geo.  4,  c.G4,  b.28. 
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words  at  all  applicable  to  the  present  case  were  *'  bullock         1^35^ 
stealing.** 

Upon  this.  Law,  Recorder,  who  tried  the  case,  doubted 
whether  a  cow  or  heifer  would  come  within  the  meaning  of 
the  word  "  bullock,**  as  used  in  the  statute ;  but  after  further 
consideration,  and  a  reference  to  the  25th  section  of  the 
7  &  8  Geo.  4,  c.  29,  which  relates  to  the  offence  of  cattle 
stealing,  his  Lordship  thought  that  the  words  "  bullock 
stealing,**  *'  horse  stealing,"  and  **  sheep  stealing,'*  used 
in  the  7  Geo.  4,  were  intended  to  describe  the  kind  or  class 
of  offences  in  connexion  with  which  rewards  were  to  be 
allowed,  and  made  an  order  for  the  allowance  of  compen- 
sation accordingly. 

C.  Phittips,  for  the  prosecution. 


BirORE  MR.  JUSTICB  PATTESON  AND  MR.  BARON  6URN£Y. 

Rex  v.  Haydon  and  Chuck.  j^^  jg/A. 

J.  HE  indictment  stated  that  the  prisoner  Haydon,  being  The  driver  of  a 
8er?ant  to  the  prosecutrix,  stole  a  purse  containing  40/.,  hi^^^^^e 
and  that  the  prisoner  Chuck  received  the  same,  well  know-  *»y  "■  "**i  *• 

^  seiTint  of  the 

uig  it  to  have  been  stolen.  party  hiring  it, 

It  appeared  that  the  property  had  been  stolen  from  a  MoTwithin^he 

glass  coach  which  had  been  hired  for  the  day  by  the  pro-  J^J^f^/n'^"* 

secutrix.  and  of  which   the  prisoner  Haydon  was  the  ienrant*,  7aa 

J  .  *  *^  ''  Geo.4,c29, 

dnver.  i.  46. 

Clarison,  for  the  prisoner  Haydon,  objected  that  he 
could  not  be  said  to  be  the  servant  of  the  prosecutrix;  and 
stated  that  in  similar  cases  in  this  Court  the  Judges  had 
dways  held  that  the  relation  of  master  and  servant  did 
not  exist. 


CASES  AT  THE 

RiddeU^  for  the  prosecution,  referred  to  the  case  of 
Laugher  ▼.  Farisier  (a),  in  which  the  point  was  raised ; 
but  the  Court  of  King's  Bench  were  divided  in  opinion, 
and  no  judgment  was  given. 

Patteson,  J.,  and  Gurney,  B.,  held,  that  the  relation 
of  mistress  and  servant  did  not  exist  between  the  pro- 
secutrix and  the  prisoner  Haydon,  and  that  the  aggravated 
offence  was  therefore  not  proved. 

Verdict — Haydon  guilty  of  simple  larceny, 
and  Chuck  of  receiving. 

RiddeUg  for  the  prosecution. 

Clarkson,  for  the  prisoner  Haydon. 

C.  PhillipSf  for  the  prisoner  Chuck. 

[Attornies — Ht^ward,  and  Harmer  if  Co.'] 

(a)5B.&C.547. 


•/tcneis/A.  Rbx  V.  Ann  Harris. 

Bidng  off  the  X  HE  prisoner  was  indicted  under  the  statute  9  Geo.  4*, 

md'i'dowu'  c.  si,  8.  12,  for  wounding  a  female  by  biting  off  the  end 

notawouDdiDg  of  hemoSC. 
within  the 
meaning  of  the 

S'sififiT;*'  Patteson,  J.,  told  the  jury  that  in  Rex  v.  Stevens, 

"*ioin  T*"*  ^^  which  had  occurred  a  short  time  ago,  the  prisoner  had 

person's  Snger;  been  indicted  under  the  same  section  of  the  same  statute 

is  intended  for  biting  off  the  joint  of  a  policeman's  finger,  and  the 

to  womidinlf  ^^^  having  been  reserved  for  the  opinion  of  the  fifteen 

produced  by  judges,  they  had  determined  that  the  offence  of  biting  off 


ment,  and  not 

by  the  hands  or  teeth,  ftc 


Rex 
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the  joint  of  a  finger  did  not  come  within  the  words  **  stab* 
bing,  cutting,  or  wounding;"  and  the  decision  proceeded 
on  the  ground  that  it  was  evidently  the  intention  of  the 
legislature,  according  to  the  words  of  the  statute,  that  Harris. 
the  wounding  should  be  inflicted  with  some  instrument, 
and  not  by  the  hands  or  teeth  (a) ;  and  therefore,  in  the 
present  case,  they  must  acquit  the  prisoner,  who,  how- 
ever, would  not  escape  punishment  if  she  was  guilty,  as 
she  would  be  indicted  for  an  aggravated  assault. 

Verdict— Not  guilty  (J). 

(a)  The  first  part  of  the  section  liciously  stab,  cut,  or  wound  any 

speaks  of  shooting  at  and  drawing  person,"  &c. 

a  trigger  upoo  a  person,  and  at-  (b)  See  the  case  of  Rex  v.  Shad- 

tempting  to  discharge  loaded  arms  bolt,  ante.  Vol.  5,  p.  504,  and  the 

at  a  person,  and  then  proceeds  to  cases  there  referred  to. 
say,  *<  or  shall  unlawfully  and  ma- 


Rex  v.  William  Kinsey.  June  18M. 

X  HE  prisoner  was  indicted  for  a  rape,  and  for  an  assault  a  police  officer 
with  mtent  to  commit  a  rape.  Td^rpe'S^D'on' 

a  charge  of 

Previous  to  the  trial,  C.  C.  Jones,  for   the  prisoner,  him  a  watch  ^ 
applied  on  affidavit  to  have  a  watch  and  other  articles  ^fe^^^xbV 
which  had  been  taken  from  the  prisoner  by  the  police  Judges  of  the 

A.  ,        .  - ,  .  ...  ,  .  Court  at  which 

othcer  at  the  time  of  his  apprehension  given  up  to  him.        he  was  indicted, 

on  motion  sup-> 

Patteson,  J. — Certa*inly,  the  property  must  be  given  davit,  directed 
up;  it  has  nothing  whatever  to  do  with  the  charge.  It  ^^^^^^^ 
ought  not  to  have  been  taken.  the  prisoner, 

saying  that  it 
ought  not  to 

GuRNEY,  B.— It  should  not  have  been  taken;  it  must  have  been  taken 

•      If.  from  bim* 

De  delivered  up  to  the  prisoner  himself. 

The  officer  delivered  up  the  watch  to  the  prisoner,  and 
promised  to  give  him  the  other  articles. 

See  the  case  of  Rex  v.  O'Donnell,  ante,  p.  138,  and  the  cases  there 
tdtmd  to. 


44« 


CASES  AT  THB 


856. 


BEFORE  MR.  JUSTICE  LITTLEDALE. 

(Ai  Chambers.) 


Feb.  teih. 


If  the 
of  an  indictment 
for  a  conspiracy 
t>e  framed  in  a 
general  form, 
a  Judge  will 
order  that  the 
prosecutor  ihall 
fiimiih  the 
defendants  with 
a  particular  of 
the  charges ; 
and  that  par- 
ticular should 
gi?e  the  same 
information  to 
the  defendants 
that  would  be 
given  by  a 
spedal  count 
But  the  Judge 
will  not  compel 
the  prosecutor 
to  state  in  his 
particular  the 
speci6c  acts 
with  which  the 
defendants  are 
charged}  and 
the  times  and 
places  at  which 
those  acts  are 
alleged  to  have 
occurred. 


Rex  v.  Hamilton,  Woolf,  and  Others. 

Conspiracy.— The  indictment,  which  had  been  pre- 
ferred at  the  Central  Criminal  Court,  consisted  of  thirteen 
counts.  The  Jirsi  count  charged  that  the  seven  defen- 
dants, "  intending  to  defraud  divers  of  the  liege  subjects 
of  our  lord  the  King  of  their  goods  and  merchandise, 
on  &c.,  at  &c.,  and  within  the  jurisdiction  of  the  said 
Court,  unlawfully  &c.  did  conspire,  with  divers  other  per* 
sons  unknown,  by  divers  false  pretences  and  subtle  means 
and  contrivances,  to  obtain  and  acquire  to  themselves  of 
and  from  divers  liege  subjects  of  our  lord  the  King,  then 
carrying  on  business  at  or  near  Belfast,  in  that  part  of  the 
United  Kingdom  called  Ireland,  to  wit,  of  John  Bell  and 
William  Bell,  and  of  William  Stewart,  and  of  Henry  Bragg 
and  Henry  Bragg  the  younger,  and  of  George  Hannay 
and  of  Thomas  How,  and  of  Charles  M'Anlay,  divers  goods 
and  merchandise  of  great  value,  to  wit,  of  the  value  of 
10,000/.,  and  to  cheat  and  defraud  the  said  subjects 
thereof/'  And  the  jurors  &c.  do  further  present,  that  the 
defendant  Simeon  Joseph,  otherwise  called  George  Fre- 
derick Hamilton,  in  pursuance  of  the  said  conspiracy,  did 
afterwards,  at  Belfast,  *^  falsely  and  fraudulently  carry  on 
business  under  the  style  and  firm  of  Malisius  Schneider 
&  Company,  and  did  fraudulently  obtain  divers  goods 
and  merchandise  of  great  value,  to  wit,  of  the  value  of 
10,000/.,  of  and  belonging  to  the  said  liege  subjects  of  our 
said  lord  the  King,  then  carrying  on  business  at  Belfast 
as  aforesaid,  under  colour  and  pretence  of  purchasing  the 
same  for  the  said  firm  of  Malisius  Schneider  &  Company, 
to  wit,  goods  and  merchandise  of  the  said  J.  B.  and  W.  B. 
of  the  value  of  1000/."  and  [stating  goods  of  the  value 
of  500/.  of  each  of  the  other  prosecutors].    And  the  jurors 
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&C.  do  further  present,  that  the  six  other  defendants,  in  2335^ 
further  pursuance  of  this  conspiracy,  "  did  afterwards,  to 
wit,  on  the  day  and  year  aforesaid,  at  London  aforesaid, 
and  within  the  jurisdiction  of  the  said  Court,  fraudulently  Hamilton, 
receive  the  said  goods  so  obtained  by  the  said  S.  J.,  other- 
wise called  G.  F.  H.,  as  aforesaid,  under  colour  and  pre- 
tence of  having  purchased  the  same,  and  did  fraudulently 
conceal  and  secrete  the  same."  And  so  the  jurors  afore- 
said, upon  their  oaths  aforesaid,  do  say  that  [all  the  de- 
fendants], in  manner  and  by  the  means  aforesaid,  unlaw- 
fully and  fraudulently  did  obtain  from  the  said  J.  B.  and 
W.  B.,  W.  S.,  H.  B.  and  H.  B.  the  younger,  G.  H.,  T. 
H.,  and  C.  M.]  respectively,  the  goods  and  merchandise 
aforesaid,  and  did  cheat  and  defraud  them  thereof,  "  to 
the  great  damage  of  the  said  J.  B.  and  W.  B.,  &c.,  and 
against  the  peace,"  &c. 

The  second  count  charged  that  all  the  defendants,  "  in« 
tendbg  to  cheat  and  defraud  divers  of  the  liege  subjects 
of  our  Lord  the  King  of  their  goods  and  merchandise," 
did  conspire,  "  by  divers  false  pretences  and  subtle  means 
and  contrivances,  to  obtain  and  acquire  to  themselves  of 
snd  from  divers  liege  subjects  of  our  lord  the  King,  then 
carrying  on  business  at  or  near  Belfast  aforesaid,  to  wit, 
J.  B.  and  W.  B.  [naming  the  eight  prosecutors],  divers 
other  goods  and  merchandise  of  great  value,  to  wit,  of  the 
▼slue  of  10,000/.,  and  to  cheat  and  defraud  the  said  sub- 
jects of  their  said  goods  and  merchandise,  to  the  great 
damage  of  the  said  J.  B.  and  W.  B.,"  &c. 

The  third  count  was  exactly  similar  to  the  second,  ex- 
cept that  it  throughout  omitted  the  names  of  the  parties 
intended  to  be  defrauded. 

T^he  fourth  count  was  exactly  similar  to  the  third,  ex- 
cept that  in  it  the  names  of  John  Bell  and  William  Bell 
^ere  inserted  throughout  this  count,  instead  of  the  words 

*  divers  liege  subjects  of  our  said  lord  the  King,"  and 

*  divers  liege  subjects  of  our  said  lord  the  King  then 
carrying  on  business  at  or  near  Belfast  aforesaid." 

^oi-.  VII.  00  N.  p. 


^50  GASES  AT  THB 

1836.  The  ^ih  and  sixth  coants  were  simikr  to  the  four^ 

except  that  in  these  coants  the  names  of  Mr.  Stewart  amd 
Messrs.  Bragg  were  suhstituted  for  those  of  Messrs.  Bell. 

The  seventh  count  charged  that  all  the  defendants, 
"  intending  to  cheat  and  defraud  certain  persons,  then  car- 
rying on  business  at  Belfast  aforesaidi  of  their  goods  and 
merchandise/'  did  conspire  "  that  the  said  S.  J.9  otherwise 
called  6.  F.  H.,  should  fraudulently  get  into  his  hands, 
under  colour  and  pretence  of  purchasing  the  same,  divers 
goods  and  merchandises  of  and  belonging  to  certain  mer* 
chants  then  carrying  on  business  at  Belfast,  and  that  [all 
the  defendants]  should  cheat  and  defraud  the  said  mer- 
chants so  carrying  on  business  at  Belfast  of  the  said  goo4s 
and  merchandise,  to  the  great  damage  of  the  said  nner- 
chants,  &c« 

The  eighth  count  charged  that  the  defendants,  intend- 
ing to  defraud  Messrs.  Bell,  did  conspire  that  S.  J.,  other* 
wise  called  G.  F.  H.,  should  **  fraudulently  get  into  his 
hands,  under  colour  and  pretence  of  purchasing  the  same," 
goods  of  Messrs.  Bell,  and  that  all  the  defendants  "  should 
cheat  and  defraud  **  Messrs.  Bell  of  the  same. 

The  ninth,  tenth,  and  eleventh  counts  were  similar,  sub- 
stituting the  names  of  Mr.  Stewart,  Messrs.  Bragg,  and 
Mr.  Makinson  for  those  of  Messrs.  Bell. 

The  twelfth  count  charged  that  all  the  defendants, 
"  intending  to  cheat  and  defraud  divers  liege  subjects  of 
our  lord  the  King  of  their  goods  and  merchandises,*'  did 
conspire,  "  by  divers  false  pretences  and  subtle  means 
and  devices,  that  the  said  S.  J.,  otherwise  called  G.  F.  H., 
should  fraudulently  get  into  his  hands  divers  goods  and 
merchandise  of  and  belonging  to  the  said  liege  subjects, 
and  that  [all  the  defendants]  should  cheat  and  defiraud 
the  sud  liege  subjects  of  their  said  goods  and  merchandise, 
to  the  great  damage  of  the  said  liege  subjects,"  &c 

The  thirteenth  count  charged  that  all  the  defendants, 
*'  intending  to  cheat  and  defraud  divers  liege  subjects  of 
our  lord  the  King  of  their  goods  and  merchandise,"  did 
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conspire,  "  by  falae  pretences  and  subtle  means  and  de- 
vices, to  get  mto  their  hands  divers  goods  and  merchandise 
of  and  bdonging  to  the  said  liege  subjects,  of  great  value, 
and  to  cheat  and  defraud  the  said  liege  subjects  of  the 
same,  to  the  great  damage  of  the  said  liege  subjects/'  &c. 

A  summons  having  been  obtained,  calling  on  the  prose- 
cutors to  shew  cause  why  they  should  not  deliver  a  par- 
ticular of  the  charge, 

JBoctffify  for  the  defendants,  contended,  that,  from  the 
general  nature  of  the  indictment,  the  defendants  could  not 
make  their  defence  without  a  particular  of  the  charges. 

C.  PhUlipSf  for  the .  prosecution,  submitted,  that,  in  a 
case  of  conspiracy,  the  defendants  were  not  entitled  to  a 
particular  of  the  charge. 

LiTTLEDALE,  J.,  took  time  to  consider,  and  then  made 
the  foUowing  order : — 

The  King    \     *'  Upon  hearing  Mr.  Bodkin^  of  counsel 

V.  r  for  the  defendants,  and  Mr.  C  Phillips^ 

,  A^^^^'     Cof  counsel  for  the  prosecutors,  and  upon 

and  Others.   Ji       .       ^u       **      •  *         u  .u 

hearmg  the  attornies  or  agents  on  both 

sides,  I  do  Order  that  the  prosecutors  deliver  to  the  de- 
fendant, M*  Woolf,  or  his  attorney,  a  particular  statement 
and  specific  charge,  in  writing,  to  be  made  against  the 
8ud  M*  Woolf  under  this  indictment,  in  order  that  he  may 
be  enabled  fairly  to  defend  himself  against  such  charge ; 
and  that  in  the  meantime  all  further  proceedings  be 
stayed. 

"  Dated  this  5th  day  of  February,  18S6. 

"  J.  LlTTLEDALE." 

Under  this  order  the  following  particular  was  deli- 
vered : — 

o  G  2 


1836. 
Rrx 

0. 
HAMfLTON. 
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Xg36.  "in   the  central  CRIlCINAIi  OOOET. 

''  The  King  against  Mozely  Wool/ and  Others. 
"  In  obedience  to  an  order  obtained  by  you,  we  give 
you  notice,  that  the  statement  or  charge  which  is  made 
against  you,  is  of  conspiracy  with  Joseph  Charles  Lyons, 
Simeon  Joseph,  otherwise  George  Frederick  Hamiltoo, 
Izidore  Levinson,  otherwise  James  Roller,  Heyman  LeTin, 
Morris  LeTinson»  and  Abraham  Hartsane,  or  one  of  them, 
to  defraud  the  several  other  persons  mentioned  in  this 
indictment  and  others,  by  obtaining  from  them,  through 
the  said  Simeon  Joseph,  otherwise  George  Frederick 
Hamilton,  large  quantities  of  goods,  under  the  false  pre- 
tence that  the  said  Simeon  Joseph,  otherwise  called 
George  Frederick  Hamilton,  was  a  partner  in  the  firm  of 
Malisius  Schneider  &  Company,  of  Hamburg,  and 
under  the  false  and  fraudulent  pretences  and  means 
charged  in  the  indictment,  that  you,  the  said  Mozely 
Woolf,  were  a  party  or  privy  to  the  said  conspiracy, 
and  acted  in  furtherance  thereof;  and  that  you  re- 
ceived the  said  goods  so  fraudulently  obtained,  or 
part  thereof,  with  a  guilty  knowledge,  or  with  reason- 
able ground  to  suspect,  that  they  had  been  fraudulently 
obtained,  and  that  you  did  not  come  by  honest  and  fair 
means  and  in  the  usual  course  of  fair  and  honest  trade 
and  dealing  into  the  possession  of  the  said  goods;  and 
take  notice,  that  the  prosecutors  will  contend  that  they 
are  not  bound  or  limited  by  this  notice  to  giving  in  eri- 
dence  any  matter  which,  if  this  notice  had  not  been  de- 
livered, they  would  have  been  entitled  to  give  in  evidence 
on  the  trial  of  this  indictment.  Dated  this  9th  day  of 
February,  1836. 

*'To  Mozely  Woolf,  one-)  "Yours,  &c. 
of  the  above-named  de- 
fendants, and  to  Mr. 
Isaacs,  his  attorney  or 
agent,  or  whom  else  it 
may  concern." 


"  ASHURST  &GaIN8FORD, 

>  Solicitors  for  the  prosecution.' 
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A   Bumtnons  was  afterwards  taken    out   before   Mr.         iRd6. 
Justice  IMtledale  for  a  further  and  better  particular  of 
the  charge. 

AdolphuSt  for  the  prosecution. — ^I  submit  that  there 
ought  to  be  no  particular  in  a  case  of  conspiracy.  I  am 
aware  that  in  cases  of  barratry  (a)  and  of  embezzle- 
ment {b)t  particulars  have  been  granted;  and  in  a  recent 
case  of  nuisance  a  particular  was  ordered  (e) ;  but  in  a 
case  of  conspiracyi  I  belieye  there  is  no  instance  of  a 
particular  of  the  charge  having  been  ordered. 

LiTTiiBDALE,  J. — Before  I  made  the  order  for  a  par- 
ticular in  this  case,  I  conferred  with  several  of  the  learned 
Judges,  and  they  agreed  with  me  as  to  the  making  of  the 
order.  It  is  therefore  not  my  opinion  alone :  I  think  that 
you  ought  in  your  particular  to  state  either  that  the  goods 
were  obtained  by  those  pretences  stated  in  the  first  count, 
or  that  you  should  specify  what  the  pretences  were. 

Carringion,  for  the  defendant  Woolf. — Nothing  can  be 
more  general  than  the  particular  already  delivered.  It 
does  not  limit  the  charge  in  any  way,  either  to  time,  place, 
persons,  or  facts.  I  submit,  that  Mr.  Woolf  should  be 
informed  what  specific  acts  he  is  charged  with  having 
done,  and  also  the  times  and  places  at  which  those  acts 
are  alleged  to  have  taken  place. 

LiTTLBDALB,  J. — I  do  not  think  that  in  a  case  of  con- 
spiracy, I  ought  to  compel  the  prosecutors  to  state  all 
that. 

(a)  See  the  authorides  referred  &  M.  369.  In  that  case  the  Court 

to,  Gtrr.  Sopp.  p.  322  et  seq.  ordered  the  particular  upon  the 

(h)  JZexv.HodJgiOfi,  ante,  Vol.3,  reading  of  the  indictment  only, 

p.  422,  and  Beff  V.  Boofymoa,  ante,  and  without  any  affidavit  being 

Vol.  6,  p.  300.  made  in  support  of  the  appUca- 

(e)  Hex  V.  Cvrwood,  Etq.,  6  N*  tion. 
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1836.  Carfington. — ^The  prosecutors  add  a  notice  at  the  end 

of  their  particulars,  vague  as  they  are,  that  they  do  not 
intend  to  be  bound  by  them,  but  that  tbey  meant  to  go 
into  other  evidence. 

LiTTLEDALBi  J. — The  prosecutors  should  not  add  that 
to  their  particulars.  If,  after  giving  particulars,  the  pro- 
secutors give  a  distinct  and  separate  notice^  that  they 
mean  to  go  into  other  evidence,  and  the  defendants  at  the 
trial  object  to  that,  and  rely  upon  the  particulars,  the 
Judge  at  the  trial  will  decide  whether  he  will  receive  any 
evidence  beyond  the  particulars.  I  think  that  the  order- 
ing of  particulars  in  cases  like  the  present,  is  a  highly  be- 
neficial practice,  and  I  also  think  that  a  particular  should 
give  the  same  information  that  a  special  count  does.  The 
first  count  in  this  indictment,  in  my  opinion,  states  enough 
without  any  particular ;  the  effect  of  a  particular  being, 
when  a  count  is  framed  in  a  general  form,  to  give  the  op- 
posite party  the  same  information  that  he  would  give  if 
there  was  a  special  count.  I  have  always  understood  this 
to  be  the  rule  with  respect  to  particulars  in  civil  cases. 

His  Lordship  made  the  following  order : — 

The  King  -\      *'  Upon  hearing  Mr.Carrti^/mi 

o.  /of  counsel  for  the  defendant,  and 

M.  WooLF,  f  Mr.  Adolp/ms  of  counsel  for  the 

Indicted  with  Others.  1  ..  , ,  *    i  j^ 

"^  prosecution,  and  by  consent,  I  do 

order,  that  the  attornies  or  agents  for  the  prosecution 

deliver  to  Mr.  Isaacs,  the  defendant,  M.  Woolf 's  attorney, 

a  further  and  better  particular  of  the  nature  and  charge 

alleged  in  the  indictment  in  this  prosecution.    And  that  in 

the  mean  time  all  further  proceedings  be  stayed.     Dated 

the  16th  day  of  February,  1836. 

"  J.  LlTTLBDALE.** 

Adolpkus,  and  C.  Phillips,  for  the  prosecution. 
Carringion,  Hum/rey,  and  Bodkin,  for  the  defendants. 

[Attonues— JiAurif  ^  Gaimford,  and  £.  Itaaet,] 
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JULY  SESSION,  1836. 


Rex  o.  Jane  Chbeseman.  j^y  ^^j^^ 

JL  HE  prisoner  was  indicted  for  the  wilful  murder ^  and  where  •  penon, 

was  also  charged,  on  the  coroner's  inquisition,  with  the  i^*^  Mrponi' 

manslaughter  of  Sarah  Jane  Cheeseman,  by  beating  her,  J"Sq5°^^**" 

and  compelling  her  to  work  for  unreasonable  hours,  and  compeu  it  to 

-  ,    *  1    ^  V  ^^^^  fo'  »n  «n- 

beyond  her  strength  (a).  reasonable  nam- 

It  appeared  that  the  prisoner  was  aunt  to  the  deceased;  ^d^beyond'iu 
and  that  the  deceased,  who  was  about  fifteen,  and  her  sis-  '5^"f!|\*  ^^ 

the  child  diet, 

ter,  who  was  two  or  three  years  younger,  their  mother  being  the  death  being 

dead,  were  placed  under  the  prisoner's  care,  and  that  she  buUulstened^by 

employed  them  both  in  stay-stitching,   for  fourteen  and  roenM^t^iUnot 

sometimes  fifteen  hours  a-day ;  and  when  they  did  not  do  ^^  murder,  but 

the  required  quantity  of  work  severely  punished  them  with  slaughter  in  the 

thecaneandtherod.     The  deceased  was  in  ill  health,  and  fhTpCJuJI^em, 

did  not  do  so  much  work  as  her  younger  sister,  and  in  con-  'J^*^®"^^^*  ^^ 

sequence  was  much  oftener  and  more  cruelly  punished  by  cessive,  and  ac- 

«  1  •  1        1  ■    conipanied  by 

the  prisoner,  who  accompanied  her  corrections  by  the  use  violent  and 
of  very  violent  and  threatening  language.  The  surgeon  who  }^^**5^ge"ff 
examined  the  deceased,  said,  before  the  coroner,  that,  in  f."c>>  person  be- 

,       ,.        -  .,111.     lieved  that  the 

nu  opinion,  she  died  from  consumption,  but  that  her  death  child  was  sham- 
was  hastened  by  the  treatment  she  was  said  to  have  re-  ud^was°Kaiiy 
ceived.     It  appeared  that  the   prisoner,  when  she  beat  ■^„'?j^*J^f^* 
the  deceased   for  not  doing  her  work,  always  said,  she  work  required, 
was  sure  that  she  was  acting  the  hypocrite,  and  shamming 
illness ;  and  that  she  had  a  very  strong  constitution. 

The  prisoner  having  pleaded  guilty  to  the  charge  of 
manslaughter,  Clarkson,  for  the  prosecution  said,  that  he 

(a)  The  form  of  the  indictment  ,  Law,  for  beating  and  ill-treating 

and  inquisition  were  very  smilar  a  female  apprentice^  and  compel 

to  that  m  the  Crown  Circuit  Com-  ling  her  to  work,  &c.,  &c. 
paoioQi  and  iuChittys  Crimi  nal 
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1836.  would  not  offer  any  evidence  upon  the  charge  of  murder. 
It  appeared  from  the  depositionsi  that  the  deceased  was 
in  ill  health,  and  died  of  consumptioui  though  her  death 
was  accelerated  by  the  treatment  she  received  from  the 
prisoner,  and  the  prisoner  always  alleged  that  she  believed 
the  girl  was  shamming  illness,  and  was  really  able  to  do 
the  work  required,  and  which  it  appeared  her  younger 
sister  actually  did.  Under  these  circumstances  he  thought 
there  was  not  proof  of  malice  suflScient  to  constitute  the 
offence  of  murder. 

Vaughan,  J. — I  have  read  the  depositions  very  carefully, 
and  I  am  not  prepared  to  say,  that  you  have  not  adopted 
the  most  judicious  course.  In  reading  the  depositions,  I 
put  my  finger  upon  the  very  facts  which  you  have  men- 
tioned, as  influencing  your  mind,  and  I  felt  that,  under 
such  circumstances,  one  should  despair  of  convicting  the 
prisoner  of  the  more  heinous  offence  of  murder. 

Two  witnesses  gave  the  prisoner  a  good  character  for 
humanity,  and  she  was  ultimately  sentenced  to  two  years 
imprisonment. 

Clarksont  for  the  prosecution. 

Bodkin,  for  the  prisoner. 

[Attomies— Davtf,  and  Howard.} 


July  Sth,  RbX  V.  ESOP. 

It  it  DO  defence  JLHE  prisoner  was  indicted  for  an  unnatural  offence, 
Z^i^""^^     committed  on  board  of  an  East  India  ship,  lymg  in  St. 

charged  In  Bog* 

Und  with  a  .  ^  .  *       . 

crime  committed  there,  that  he  did  not  Icnow  he  waa  doing  wrong,  the  act  not  bdng  an  onenee  in 
his  own  country.  Bot  though  it  is  not  a  defence  in  Uw,  yet  it  ti  a  matur  to  be  considered  in 
mitigation  of  punislunent 
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Katherine's  Docks.    It  appeared  that  be  was  a  native  of        1836. 
Bagdad. 

CkoinberSt  for  the  prisoner. — ^In  the  country  from  which 
the  prisoner  comes,  it  is  not  considered  an  offence ;  and  a 
person  who  comes  into  this  country  and  does  an  act,  be- 
lieving that  it  is  a  perfectly  innocent  one,  cannot  be  con- 
victed according  to  the  law  of  England.  A  party  must 
know  that  what  he  does  is  a  crime.  This  is  the  principle 
upon  which  infants,  idiots,  and  lunatics  are  held  not  to  be 
answerable.  If  a  person  is  unconscious  that  he  is  doing  a 
wrong  act,  or  believes  that  it  is  a  right  or  innocent  act,  he 
is  exonerated.  Where  one  man  kills  another  under  the 
persuasion  that  he  is  doing  a  good  action,  he  is  not  liable 
to  punishment,  for  he  knows  not  the  distinction  between 
right  and  wrong,  and  upon  that  point  is  insane. 

BosANQUET,  J. — I  am  clearly  of  opinion  that  this  is  no 
legal  defence. 

Vauoham,  J. — ^Where  is  the  evidence  that  it  is  not  a 
crime  in  the  prisoner's  own  country  ?  But  if  it  is  not  a 
crime  there,  that  does  not  amount  to  a  defence  here. 
Numbers  have  been  most  improperly  executed  if  it  is  a 
defence. 

The  prisoner,  after  the  examination  of  some  witnesses 
on  his  behalf,  from  whose  statements  it  appeared  that  the 
witnesses  for  the  prosecution  acted  under  the  influence  of 
spite  and  ill  will,  was  found 

Not  guilty. 
Chambers,  for  the  prisoner. 
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SPECIAL  COMMISSION. 
OLD  BAILEY, 

BEFORE  MR.  JUSTICE  TAUGHAN   AND  MR.  JUSTICE 
B08ANQUET. 

July  8/A.  Rex  o.  Manoel  Antonio  de  Mattos. 

A  Spaniard,  A.  SPECIAL  Commission  was  issued  under  the  pro- 
Undf  ii^^^"     visions  of  ibe  stat.  9  Greo.  4,  c-  »1,  s.  7  (a),  to  inquire  into 

articles  to  serve 

in  a  ship  "  bound  on  a  foyage  to  the  Indian  Seas  and  elsewhere  on  a  seeking  and  trading  voyage 
(not  exceeding  three  years'  duration),  and  back  to  the  united  kingdom."  On  the  ship's  arrivil 
at  Zansibar,  an  island  in  the  Indian  Seas,  which  was  under  the  dominion  of  an  Arab  King,  the 
captain  left  the  vessel  (in  pursuance  of  an  understanding  in  England),  and  set  np  in  trade,  and, 
without  the  consent  of  the  rest  of  the  crew,  engaged  the  Spaniard  as  an  interpreter,  the  new  cap- 
tain of  the  ship  not  requiring  him  to  serve  on  board.  The  ship  went  two  or  three  short  voyages 
without  him,  and  returned  to  anchor  a  few  hundred  yards  from  the  shore,  in  a  roadstead  of  seven 
fathoms  water,  between  Zansibar  and  several  other  islands.  The  craw  being  on  shore,  a  quarrel 
arose  between  the  Spaniard  and  one  of  them,  which  led  to  blows  by  the  Spaniard,  which  killed 
the  other.  The  death  took  place  on  board  the  ship.  The  Spaniard  was  brought  to  England,  and 
indicted  and  tried  in  London  under  a  special  commission  issued  in  pursuance  of  the  9  Geow  4, 
c.  31,  s.  7  :—Held,  that,  under  the  circumstances,  he  could  not  be  convicted— ^t<,  as  be  was  not 
a  "  subject  of  his  Majesty"  within  the  meaning  of  that  section;  and,  ttcondl^f  that,  as  the  death 
was  on  shipboard,  though  the  blows  were  given  on  shore,  the  oflfience  could  not  be  ssid  to  hate 
been  committed  according  to  the  words  of  the  sutat6»  "  9n  land  out  of  the  united  kingdom." 

Whether,  if  the  Spaniard  had  continued  on  board  the  ship,  and  had  been  at  the  time  serving 
under  the  artidei,  he  could  haYe  been  tried  as  a.  British  anbjcct — Qoaert :  itmbk,  that  he  csaM 
not. 

(a)  That  section  is  as  follows :  same  had  been  committed  within 

— **  That  if  any  of  his  Majesty's  the  limits  of  his  ordinary  jnrisdio- 

subjects  shall  be  charged  in  Eng-  tion ;  and  if  any  person  so  charged 

land  with  any  murder  or  man-  shall  be  committed  for  trial,  or 

slaughteri  or  with  bdng  accessory  admitted  to  bail  to  answer  such 

before  the  fisct  to  any  murder,  or  charge,  a  commission  of  oyer  and 

after  the  &ct  to  any  murder  or  terminer  under  the  great  seal  shall 

manslaughter,  the  same  being  re-  be  directed  to  such  persons,  and 

spectively  committed  on  land  out  Into  such  county  or  place  as  shall 

of  the  united  kingdom,  whether  be  appointed  by  the  Liord  Ohan- 

within  the  king's  dominions  or  cellor,  or  Lord  Keeper  or  Lords 

without,  it  shall  be  lawful  for  any  Commissioners  of  the  great  seal, 

justice  of  the  peace  of  the  county  for  the  speedy  trial  of  any  such 

or   place  where  the  person  so  offender ;  and  such  persons  shall 

chained  shall  be,  to  take  cog-  have  full  power  to  inqmre  of, 

nizance  of  the  offence  so  charged,  hear,  and  determine  all  such  of* 

and  to  proceed  therein  as  if  the  fences,  within  the  county  or  place 
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tbe  death  of  one  Jacob  Kettlei  who  was  said  to  have        1836. 
been  murdered  by  the  prisoner  at  Zanzibar,  an  island  hi 
the  Indian  Ocean. 

Yauohan,  J.9  in  his  charge    to  the  grand  jury,  after 
reading  those  words  of  the  statute,  which  say  ^'  that,  if  any 
of  At#  MajeMiff9  subfecis  shaH,**  &c.y  observed — It  is  ap- 
parent, therefore,  that  one  of  the  bgredients  of  tbe  case 
for  your  inquiry  will  be«  whether  the  prisoner  was  a  sub- 
ject of  his  Majesty.    On  the  depositions  it  is  not  very  clear; 
and  it  is  impossible  to  say  exactly  what  the  situation  of 
the  parties  was.    There  have  been  cases  not  exactly  like 
this,  but  very  similar ;  and  there  is  one  case,  tried  under 
a  similar  commission  to  the  presenti  in  which  it  was  very 
much  argued  that  a  man  must  be  a  British-iom  subject 
to  bring  him  within  the  meaning  of  the  act     But  there 
are  other  ways  which  may  constitute  a  man  a  British  sub- 
ject;  as,  for  instance,  he  may  owe  allegiance  for  protection 
given  him.    This  is  rather  a  nice  matter  of  law,  and  I 
recommend  you  not  to  embarrass  yourselves  with  it,  as  it 
will  be  argued  and  decided  better  in  Court.     It  is  an  alle- 
gation necessary  to  be  proved,  and  the  Court  will  see  that 
every  protection  is  thrown  around  the  prisoner  which  the 
law  allows.    After  some  further  observations  as  to  the 
nature  of  the  offence  which  the  prisoner  had  committed, 
the  Grand  Jury  withdrew,  and  afterwards  brought  in  a 


limited  in  thdr  commisston,  by  granted  as  aforesud,  they  shall 
such  good  and  lawful  men  of  the  be  tried  by  their  peers  in  the  man- 
said  county  or  place  as  shall  be  ner  heretofore  used :  Provided 
turned  before  them  for  that  pur-  also,  that  nothing  herdn  contained 
pose,  in  the  same  manner  as  if  the  shall  prevent  any  person  from 
offences  had  been  actually  com-  being  tried  in  any  place  out  of 
aittedin  the  said  county  or  place:  this  kingdom  for  any  murder  or 
Provided  always,  that  if  any  peers  manslaughter  committed  out  of 
of  the  realm,  or  persons  entitled  this  kingdom,  in  the  same  manner 
to  the  privilege  of  peerage,  shall  as  such  person  might  have  been 
^  iadi<^  of  any  such  offences,  tried  before  the  passing  of  tins 
^y  virtue  of  any  commission  to  be  set."  . 
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1836.        ^^^^  f<>'  ^he  crime  of  manslaughter,  haying  ignored  the  bill 
for  murder  which  was  laid  before  them. 

The  indictment  in  substance  stated  that  the  prisoner, 
beif^  a  subfeci  of  his  Majesty ,  on  the  27th  of  December, 
1835,  on  land  out  of  the  united  kingdom,  to  wit,  at  Zan- 
zibar in  the  East  Indies,  did  make  an  assault  on  one  Jacob 
Kettle,  &c.,  and  did  give  him  divers  mortal  wounds  and 
bruises,  &c.,  of  which  he  afterwards,  at  Zianzibar  afore- 
said^AiA  die,  &c. 

Rolfe^  S.  G.,  in  stating  the  case  to  the  jury,  inter  alia, 
said — ^The  'prisoner  was  not  in  the  ordinary  sense  a  sub- 
ject of  this  country,  but,  being  in  England,  he  entered  into 
ship's  articles  and  signed  them,  and  went  in  consequence  on 
board  the  ship,  which  was  called  the  Sandwich.  These 
articles  had  not  expired  at  the  time  the  offence  was.  com- 
mitted; and  we  contend,  that,  as  the.  prisoner  by  sigping 
these  articles  became  entitled  to  the  benefit  of  two  acts  of 
Parliament  relating  to  desertion  and  to  the  recovery  of 
wages,  he  was  in  fact  a  British  subject.  There  will  also  arise 
another  question  of  law.  It  will  appear  from  the  evidence 
that  the  blows  were  given  on  land,  but  that  the  deceased 
died  on  board  ship ;  but  it  will  be  a  question  whether,  as 
the  ship  was  at  anchor  within  a  few  hundred  yards  from 
the  shore,  it  would  not  in  construction  of  law  be  a  death 
on  land,  similar  to  cases  of  death  in  a  boat  on  a  river,  or 
on  water  inclosed  and  surrounded  by  land,  &c. 

Vaughan,  J. — ^You  mean  as  contradistinguished  from 
the  jurisdiction  of  the  Admiralty. 

The  articles  signed  by  the  prisoner  were  put  in,  they 
commenced  as  follows : — *'  It  is  hereby  agreed  between  the 
master,  seamen,  and  mariners  of  the  ship  or  vessel  Sand- 
wich^ now  bound  on  a  voyage  to  the  Indian  seas  and  else- 
where, on  a  seeking  and  trading  voyage  (not  exceeding 
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three  years'  duration),  and  back  to  the  United  Kingdom,  1^35^ 
and  Robert  Brown  Noraworthy,  the  master  or  commander 
of  the  said  ship,  that,  in  consideration  of  the  monthly 
or  other  wages  against  each  respective  seaman  or  mariner's  Mattos. 
name  hereunto  set,  they  severally  shall  and  will  perform 
the  above-mentioned  voyage;  and  the  said  master  doth 
hereby  agree  with  and  hire  the  said  seamen  and  mariners 
for  the  said  voyage,  at  such  monthly  wages,  to  be  paid 
pursuant  to  the  laws  of  Great  Britain."  Then  came  cer- 
tain clauses,  by  which  the  seamen,  &c.  obliged  themselves 
to  do  their  duty,  &c.,  and  in  default,  freely  agreed  to 
be  liable  to  the  penalties  mentioned  in  the  2  Geo.  2,  c.  36, 
intituled  **  An  Act  for  the  better  regulation  and  government 
of  seamen  in  the  Merchants'  Service,**  and  the  act  37 
Geo.  3,  c.  73,  intituled  ''An  act  for  preventing  the  deser- 
tion of  seamen  from  British  merchant  ships  trading  to 
his  Majesty's  colonies  and  plantations  in  the  West  Indies.** 

It  appeared  that  the  ship  Sandwich  left  England  in 
1834,  and  arrived  at  Zanzibar  in  May,  1835,  at  which 
place  Captain  Norsworthy  left  her  and  went  on  shore, 
and  set  up  in  trade  there ;  and  a  Captain  Hall  was  ap- 
pointed to  command  the  ship  in  his  stead.  Captain  Nors- 
worthy standing  in  need  .of  an  interpreter,  engaged  the 
prisoner  (who  was  a  black,  and  said  to  be  by  birth  the 
son  of  a  governor  on  another  part  of  the  African  coast) 
to  act  in  that  capacity.  He  therefore  remained  on  shore. 
Captain  Hall  did  not  require  his  services  on  board  the 
ship;  but  it  appeared  that  the  crew  did  not  consent  to 
this  arrangement.  The  ship  went  one  or  two  short  voy- 
ages, and  was  at  anchor  off  Zanzibar  in  December,  1835, 
when  the  crew  being  allowed  to  go  on  shore,  some  dis- 
jmte  arose  between  the  prisoner  and  the  deceased,  who 
was  one  of  the  crew,  which  led  to  the  blows  that  caused  the 
deceased's  death.  The  deceased  died  on  board  the  Sand- 
wich, which  was  then  lying  a  few  hundred  yards  from  the 
Island  of  Zanzibar,  in  seven  fathoms  water.  , 
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Ig^  The  Island  of  Zanzibar  (a),  as  well  as  Zanguebar  (b) 

on  the  coast,  were  under  the  dominion  of  an  Arab  king, 
called  the  Imaum  of  Muscat. 

Vauohan,  J.  (to  the  S.  G.) — What  evidence  have  you 
of  the  prisoner  being  a  British  subject,  or  of  bis  being 
under  British  protection  ?  To  claim  his  allegiance  you 
must  at  least  shew  that  he  was  under  British  protectiou. 
It  is  true  he  was  on  board  a  British  ship  for  a  time; 
but  it  seems  as  if  the  articles  were  abandoned,  and  he  was 
living  on  shore,  and  had  been  so  for  months. 

Rolfe,  S.  G.,  admitted  that  he  could  not  carry  the  case 
any  farther. 

BosANQUET.  J.,  intimated  that  he  agreed  with  Faughan, 
J. ;  and  after  referring  to  the  stat.  57  Geo.  3,  c.  53  (c), 
his  Lordship  added — But  there  is  another  difficulty: 
the  offence  is  charged  as  having  been  committed  on  land 
out  of  the  United  Kingdom ;  and  it  appears  that,  though 
the  blows  were  given  on  land,  the  death  took  place  on  board 

(a)  Zanzibar  is  an  island  in  the  or  persons  residing  or  being  with- 

Indian  Ocean »  near  the  coast  of  in  the  said  settlement,    and  all 

Africa,  about  45  miles  in  length,  murders,  &c.  in  New  Zealand  and 

and  15  in  breadth.  Otaheite«  or  in  any  other  idandsj 

(6)  The  term  Zanguebar  Tsigni^  countries,  or  places  not  wWun 
fying,  literally,  The  Country  of  the  His  Mcjaty's  dominions,  nor  sub- 
Blacks),  has  been  vaguely  applied  ject  to  any  European  state,  &c., 
to  a  large  extent  of  the  eastern  or  within  the  territories  of  the 
coast  of  Africa,  between  Mozam-  United  States  of  America,  by 
bique  and  the  Red  Sea.  the    master    and    crew   of  any 

(c)  That  act,  which  is  intitled  British   ship,  or  by  any  person 

'*  An  Act  for  the  more  effectual  sailing  in  or  belonging  thereto,  or 

punishment  of  murders  and  man-  that  shall  have  sailed  in  or  be- 

slaughters  committed  in  places  longed  to,  and  have  ^uUted  emf 

not  within  His  Majesty's  domin-  British  ship  or  tessel  to  live  m  <ny 

ions,''  enacts  that  all  murders  and  qfthe  said  islands fSfc.,  may  be  tried 

manslaughters  committed  on  land  in  any  of  his  Majesty *8  islands, 

at  the  British  settlement  in  the  &c.,  by  virtue  of  his  Majesty's 

Bay  of  Honduras,  by  any  person  commission. 
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ship  ;  and  I  do  not  see  any  clause  in  the  act  providing  for         133^^ 
such  a  case. 


The  counsel  for  the  prosecution  admitted  that  it  seemed 
to  be  casus  omissus. 

Rolfe,  S.  6. — ^There  is  only  this  question  of  fact,  whe- 
ther under  the  circumstances  it  might  be  said  to  have 
taken  place  on  what  in  point  of  law  would  be  consi- 
dered land. 

BosANQUBT,  J« — There  is  not  any  evidence  that,  the 
ship  was  in  a  part  of  the  sea  not  always  covered  with 
water. 

Clarison,  for  the  prisoner^  stated  that,  with  respect  to 
the  acts  of  ParUament  relied  on  by  the  Solicitar^GenenU, 
as  giving  the  prisoner  certain  benefits,  the  agreement 
in  the  articles  was  only  that  he  would  submit  to  the  pe- 
nalties  of  those  acts. 

Payncj  on  the  same  side,  contended,  that  to  make  a 
man  a  subject  of  his  Majesty,  within  the  words  of  the 
9  Geo.  4,  c.  31,  he  must  be  a  person  entitled  to  the 
general  privileges,  and  subject  to  the  general  liabilities  of 
a  British  subject. 

Vauohan,  J.  —  In  the  case  of  Rex  v.  Helsham{a)^ 
which  was  a  case  under  the  same  act  of  Parliament,  and 
like  the  present  case  tried  by  a  special  commission,  Mr. 
Justice  Bayley  (who  had  the  assistance  of  my  Brother 
Bosanquet)  is  reported  to  have  told  the  jury  that  they 
VMiii  be  satisfied  that  the  prisoner  was  a  British-Aom 

(a)  Ante,  Vol.  4,  p.  394,  which  see. 
H  H  2 


Rbz 
Mavtos. 
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1836.  subject. — ^There  is  also  the  csiseofRex  r»  Depardo  {a), 
which  was  tried  under  the  provisions  of  a  former  sta- 
tute. 

Rolfe,  S.  G.»  submitted  that  the  mode  of  leaving  the 
question  to  the  jury,  in  the  case  of  Rex  v.  HeUham,  must 
have  arisen  from  the  peculiar  facts  of  that  case,  the  only 
evidence  being  evidence  applying  to  the  birth  of  the 
prisoner. 

Their  Lordships  then  consulted  together  for  a  short 
time,  andVAUGHAMy  J.,  stated,  that  their  opinion  then 
was,  that  there  was  not  evidence  to  convict  the  prisoner, 
and  therefore  he  must  be  acquitted. 

Verdict — Not  guilty. 

Rolfe^  S.  G.,  R.  Gumejf,  land  Chambers,  for  the  pro- 
secution. 

Clarkson,  Payne,  and  BaUaniine,  for  the  prisoner. 

[Attomics— Mott/c  Sf  Pelham.'\ 

(a)  1  Taunt.  26.  According  suance  of  the  statute  33  Hen.  8, 
to  the  report  of  that  case,  the  de-  c.  23,  and  43  Geo.  3,  c.  1 13,  s.  6. 
cision  waB,  that  a  manslaughter  The  case  appears  to  have  been  ar- 
committed  in  China  by  an  alien  gued  at  great  length  by  Mr.  Ab- 
enemy,  (who  had  been  a  prisoner  bott,  afterwards  Lord  Tenterden, 
of  war,  and  was  then  acting  as  a  for  the  prosecution,  and  Mr.  Bur- 
mariner  on  board  an  English  mer-  rough,  afterwards  Mr.  Justice 
chant  ship),  on  an  Englishman,  Burrough,  for  the  prisoner.  No 
could  not  be  tried  in  England  formal  judgment  was  given,  but 
under  a  commission  issued  in  pur-  the  prisoner  was  set  at  liberty. 


OXFORD  CIRCUIT,  6  WILL.  IV. 

OXFORD  SUMMER  CIRCUIT,  1836. 

BKFORE     MR.     JUSTICE    LITTLGDALE,     AND     MR.     JUST1C1*: 
PATTE80N. 

BERKSHIRE  ASSIZES. 

BEFORE  MR.  JUSTICE  LITTLEDALE. 


Drbwett  and  Towle  v.  Sheard  and  Price.  J^h  12/A. 

V/ASE. — The  declaration  stated  that  the  plaintiffs  were  if  an  andent 
possessed  of  a  paper  mill,  and  were  entitled  to  the  benefit  cnd^ndentiy"* 
and  advantage  of  a  certain  stream  or  water-course  for  the  opened  into  a 
working   thereof,   and    that  '  the   defendants   wrongfully  owner  of  a  mill 
diverted  the  water  (a).  bwicepV^'e" 

Pleas  (*)— Ff>*/— That  the  plaintiffs  ought  not  to  have  ^^^"0? uTe  duch 

dosed  for  twenty 
yean  and  more,  without  interruption,  that  would  give  tlie  mill-owner  such  a  right  to  keep  it 
dosed,  that  the  owner  of  the  land  adjoining  the  ditch  would  not  be  justified  in  re-opening  the 
communication,  although  it  might  appear  that  the  communication  between  the  ditch  and  the 
itream  was  ancient. 

If  the  owner  of  a  water  mill  worked  by  a  ground-shot  wheel  at  a  low  head  of  water,  alter 
the  wheel  to  a  breast-shot  wheel,  which  requires  a  high  head  of  water,  and  after  that,  for  twenty 
yean  and  more,  discontinue  the  use  of  the  bresst-shot  wheel,  and  resume  the  use  of  the  ground- 
shot  wheel,  his  discontinuance  will  cause  the  mill-owner  to  lose  his  right  to  the  higher  head 
of  water. 

If  a  defendant,  in  one  plea,  claim  to  have  water  flow  from  a  mill  stream  to  a  ditch  at  all  timei, 
and  in  another  plea  claim  the  right  only  at  the  time  ofjlashet,  and  the  jury  find  the  right  in  his 
favour  ai  all  times,  the  Judge  will  discharge  the  jury  as  to  the  claim  at  the  time  of  flashes. 

If,  in  an  action  against  two  for  diverting  water  from  a  mill,  it  appear  that  on  one  day  both 
defendants  cot  a  trench  in  the  bank  of  the  mill  stream,  alleging  that  they  had  a  right  to  do  so, 
and  that  the  trench  being  filled  op  one  of  the  defendants  re-opened  it,  it  will  be  for  the  jury  to 
say,  whether  both  defendants  did  not  concur  in  the  re-opening  of  the  trench. 

(a)  The   declaration  was   ex-  ed  collections,    we  here  subjoin 

actly  in  the  form  giren  in  Chitty  them  :— 

on  Pleading,  for  diverting  water         PUas, — First.  That  the   plain- 

from  the  plaintiflTs  mill.  tiffs,  by  reason  of  the  possession 

(6)  As  the  forms  of  pleas  in  of  the  said  paper  mill  and  pre- 

thia  species  of  action,  since  the  mises,  with  the  appurtenances,  at 

Stat  2  8c  3   Will.  4,  c.  7lf  and  the  said  times  when,  &c.,  of  right 

the  rules  of  H.  T.  4  Will.  4,  are  ought  not  to  have  had  and  enjoyed 

not  to  be   found  in  the  print-  the  benefit  und  advantage  of  the 
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had  and  enjoyed  the  water  so  diverted  and  turned  (con- 
cluding to  the  country).  Second — That  there  was  and  is  a 


water  of  the  said  stream  or  water- 
course so  diverted  aod  turned  out 
of  and  away  from  the  sadd  paper 
mill,  and  stopped  and  prevented 
and  hindered  from  runmng  or 
flowing  to  the  Mud  paper  mill,  and 
from  supplying  the  same  with 
water,  nor  ought  the  same  of  right 
to  have  run  or  flowed  to  the  sud 
paper  mill,  in  manner  and  form 
as  the  plaintiffs  have  in  their  said 
declaration  in  that  behalf  alleged; 
and  of  this  the  defendants  put 
themselves  upon  the  country,  &c. 
Second.  That  during  and  at  the 
several  times  hereafter  in  this  plea 
men^oned  there  was,  and  from 
thence  hitherto  hath  been,-and  still 
is,  a  certain  ditch  or  channel  in  the 
parish  aforesaid,  in  the  county 
aforesaid,  which,  during  and  at 
those  times,  and  each  and  every  of 
them,  of  right  ought  to  have  com- 
municated with,  and  until  the  ob- 
struction thereof,  as  hereinafter 
in  this  plea  mentioned,  of  right 
did  communicate  with  the  said 
stream  or  watercourse  in  the  sud 
declaration  mentioned,  at  a  certain 
part  thereof,  higher  up  the  same 
than  the  said  mill.  And  the  de- 
fendants further  say,  thai  for 
twenty  years  and  ttpwards,  next 
before  such  obstructions  as  here- 
inafter in  this  plea  mentioned,  and 
from  thence  hitherto  from  time 
to  time  +,  divers  large  quantities 
of  water  of  right  ought  to  have 
run  and  flowed,  andforsticA  twenty 
yean  as  aforesaid  and  upwards  of 
right  have  run  and  flowed,  and 
still  of  right  ought  to  run  and 
flow,  from  and  out  of  the  said 


stream  or  watercourse  into  and 
along  the  sud  <fitch  or  channel 
And  the  defendants  further  ny, 
that  before  and  at  the  sud  times 
when,  &c.  the  said  John  IVice 
was  lawfully  possessed  of  a  ceitam 
close,  called  the  Lower  Ground, 
situate  and  being  in  the  parish 
aforesaid,  in  the  county  aforesaid, 
and  contiguous  and  next  adjoin- 
ing to  part  of  the  sud  ditdior 
channel;  and  that  the  sud  Jobs 
Price,  and  all  other  the  occuiuerb 
of  the  sud  dose  with  the  i^pur- 
tenances,  for  the  time  being,  /or 
and  during  the  full  period  of  twenty 
years  and  upwards  next  before  tW 
obstructions  hereinafter  mentioQ- 
ed  of  the  said  ditch  or  channel, 
eigoyed  as  of  right,  and  that  the 
sud  John  Price,  at  the  time  of 
those  obstructionsy  and  also  at  the 
sud  times  when,  &c,  ought  to 
have  enjoyed  as  of  rigbt,  in  re- 
spect of  the  said  close  with  the 
appurtenances,  and  as  to  the  same 
belonging  and  appertuning,  the 
benefit  and  advantage  of  the  water 
of  the  sud  ditch  or  channel  so 
running  and  flowing  into  aod 
along  the  same  as  aforesaid,  for 
the  watering  of  his  and  their 
cattle  from  time  to  time  depas- 
turing and  feeding  in  the  said  last- 
mentioned  close,  and  for  the  con- 
venient and  beneficial  use  and  oc- 
cupation and  enjoyment  thereof. 
And  the  defendants  say,  that  the 
said  ditch  or  channel,  at  that  part 
thereof  which  was  near  to  aod 
communicated  with  the  said  stream 
or  water-course  before  uid  at  the 
sud  times  when,  &c.,  had  been 
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ditch  which  ought  to  have  communicated  with  tlie  stream ; 
and  tbaty  for  twenty  years  and  upwards,  water  from  the 


and  kept  and  coDtiniied  the  said 
ditch  or  channel  so  opened  out  as 
aforesudfrom  thence  hitherto,  and 
thereby  enabled  and  permitted  to 
run  and  flow  into  and  alon^  the 
said  ditch  or  channel  the  water 
which  from  time  to  time  •  of  right 
ought  to  have  so  run  and  flo^ved 
from  and  out  of  the  said  stream 
or  watec-course^  and  no  more. 
And  in  so  doing,  the  sud  defen- 
dants necessarily  and  unavoidably 
cut,  dug,  and  made,  and  caused 
to  be  cut,  dng,  and  made,  in  and 
out  of  the  sides  or  banks  of  the 
said  stream  or  water-course  above 
the  said  paper  mill  and  premises, 
thesaid  channels,  sluices,  trenches, 
and  cuts  in  the  said  declaration 
mentioned,  and  kept  and  continu- 
ed and  caused  to  be  kept  and  con- 
tinued the  said  sluices,  trenches, 
channels,  and  cuts,  for  the  said 
space  of  time  tfi  the  said  declara- 
tion mentioned.  And  thereby 
during  all  that  time  diverted  and 
turned  the  said  quantities  in  the 
sud  declaration  mentioned  of  the 
water  of  the  said  stream  or  water- 
course out  of  and  away  from  the 
sud  paper  mill,  and  stopped  and 
prevented  and  hindered  a  large 
part  of  the  water  of  the  ssud 
stream  or  water-course  from  run- 
ning or  flowing  to  the  said  paper 
mill,  doing  no  unnecessary  da- 
mage to  the  plaintiffs  on  those 
occasions,  and  as  it  was  lawful 
for  them  to  do  for  the  cause 
aforesaid,  which  are  the  same 
supposed  grievances  and  premises 
in  the  said  declaration  mentioned, 
and  whereof  the  plaintiffs  have 
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and  waa  wrongfully  stopped  up 
and  obstmcted,  so  that,  without 
opening  out  the  same,  the  water 
which  of  right  ought  from  time  to 
time*  to  have  run  and  flowed  into 
and  along  the  same  from  and  out 
of  the  aud  stream  or  water-course 
in  the  8«d  declaration  mention- 
ed, could  not  run  and  flow  into 
or  along  the  same  as  such  water 
ought  to  have  done,  but  was  pre- 
vented from  so  doing;  whereby 
the  said  John  Price,  before  and  at 
the  said  times  when,  &c.,  lost  and 
was  deprived  of,  and  could  not 
have  or  enjoy  in  so  ample  and 
benefidal  a  manner  as  he  ought 
to  have  done,  the  benefit  and  ad- 
vantage of   such  water,  for  the 
watering  of  his  cattle  from  time 
to  time  depasturing  and  feeding 
in  the  8«d  close,  and  for  the  more 
convenient  and  beneficial  use  and 
occupation  and  enjoyment  tBere- 
of ;  wherefore,  for  the  purpose  of 
enabling  and  permitting  to  run 
aad  flow  into  and  along  the  said 
fitch  or  channel,  the  water  which 
from  time  to  time  *  of  right  ought 
to  have  run  and  flowed  into  and 
along  the  same  from  and  out  of 
the  said  stream  or  water-course; 
and  because  that  purpose  could 
not  otherwise  be  accomplished, 
the  said  John  Price,  in  his  own 
right,  and  the  sud  John  Sheard, 
ss.bis  servant,  and  by  his  com- 
mand, at  the  said  times   when, 
&c.,  necessarily  and  unavoidably 
opened  out  the  said  ditch  or  chan- 
nel, and   removed  the   obstruc- 
tions whereby  and  wherewith  the 
«ame  was  obstructed  as  aforesud, 
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stream  of  right  ought  to  have  run  and  flowed  into  tlie 
ditch ;  and  that  the  defendant  Price  was  possessed  of  a 


above  complaiDed  against  the  de- 
fendanUy  and  this  the  defendants 
are  ready  to  verify. 

Tfurd.  Exactly  similar  to  the 
second,  substituting  forty  years 
for  twenty  years. 

Fourth.  Similar  to  the  third, 
except  that  it  stated  that  the  ditch 
was  an  ancient  ditch,  and  that 
**  from  time  to  time,  from  time 
whereof  the  memory  of  man  is 
not  to  the  contraryi  hitherto"  di- 
vers large  quantities  of  water,  &c. 
ought  to  have  flowed;  and  that 
the  defendant  Price  "  was,  and 
still  is,  seised  in  his  demesne  as 
of  fee  of  and  in  the  said  close ; " 
and  that  he,  "  and  all  those  whose 
estate  he  now  hath,''  &c.,  enjoyed 
the  benefit  of  the  water,  '*  as  be- 
longing and  appertaining  to  the 
said  close,  with  the  appurte- 
nances.*' 

Fifth.  Exactly  similar  to  the 
second,  with  the  insertion  of  the 
following  words  at  the  f,  *'  when 
the  waters  of  the  said  stream  or 
water-course  were  increased  by 
certain  water  called  flash  water," 
and  by  tlie  insertion  at  each  of 
the  three  asterisks  of  the  following 
words,  •*  when  the  waters  of  the 
said  stream  or  water-course  were 
increased  as  aforesaid." 

Sixtk.  The  like,  substituting 
forty  for  twenty  years. 

Seventh.  The  like,  stating  an 
immemorial  right  an  in  the  fourth 
plea. 

Eighth,  i'hat  one  £<lward 
Hedges,  before  and  at  the  times 
when,  HiC,  was  possessed  of  a  cer- 
tain close,  called  the   paddock, 


situate  and  being  in  the  parish 
aforesaid,  in  thecounty  aforesaid, 
and  next  adjoining  to  a  certain 
part  of  the  sud  stream  or  water- 
course in  the  said  dedarmUon 
mentioned,  higher  up  the  same 
than  the  said  mill.  And  the  de- 
fendants further  say,  that  before 
and  at  the  said  times  when,  &c., 
the  waters  of  the  said  stream  or 
water-course,  next  to  and  adjoin- 
ing the  said  last-mentioned  close, 
had  been  and  were  unlawfully, 
wrongfully,  and  improperly  dam- 
med, penned  back,  and  raised  to 
a  great,  improper,  and  unusual 
level  and  height,  by  means  and  in 
consequence  whereof,  before  and 
at  the  said  times  when,  &c.,  the 
said  last-mentioned  close  had 
become  and  was  greatly  wetted, 
damaged,  lessened  in  value,  and 
spoiled ;  and  the  grass,  hay,  and 
herbage  of  the  said  Edward 
Hedges  therein  growing  and  be- 
ing had  become  and  were  rank, 
coarse,  rotten,  and  greatly  da- 
maged and  lessened  in  value,  and 
by  means  of  the  premisies,  before 
and  at  the  said  times  when,  &*c., 
the  said  Edward  Hedges  was 
greatly  interrupted,  prejudiced, 
and  aggrieved,  in  the  possessioo 
and  enjoyment  of  his  said  close ; 
wherefore,  for  the  purpose  of 
lowering  and  reducing,  and  lie- 
cause  the  said  Edtvard  Hedges 
could  not  otherwise  lower  or  re- 
duce the  water  of  the  said  stream 
or  water-course  to  their  usual  and 
proper  level  and  height,  and  iu 
order  to  prevent  the  said  last-men- 
tioned close  from  being  further 
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close  adjoining  the  ditch,  and  was  entitled  to  the  water  in 
the  ditch  for  watering  his  cattle.  Third— The  like  plea, 
substituting  forty  for  twenty  years.  Fourth — The  like, 
substituting  **  from  time  whereof  the  memory  of  man  is  not 
to  the  contrary,"  instead  of  twenty  years.  Fifth — A  similar 
plea  to  the  second,  but  limiting  the  right  to  be  **  from 
time  to  time,  wh^n  the  waters  of  the  said  stream  or  water- 
course were  increased  by  certain  water  called  flash  water/* 
Sixih  and  seventh — Similar  pleas  substituting  forty  years, 
and  **  from  time  whereof,  &c.,"  for  twenty  years.  Eighth — 
Plea,  that  the  penning  back  the  water  at  the  mill  injured 
a  close  of  Edward  Hedges. 

Replication  to  the  second,  third,  fourth,  fifth,  sisth, 
and  seventh  pleas ;  a  denial  of  the  right  stated  in  each  of 
those  pleas  following  the  words  of  each  plea,  and  con- 
cluding to  the  country.    To  the  eighth  plea  de  injurid. 

There  was  also  a,  new  assignment  of  excess  as  to  the 
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damaged  or  injured  by  those  wa- 
ters beiug  kept  and  continued  at 
such  great,  improper,  and  unusual 
lefel  and  height  as  aforeeud ;  and 
because  those  purposes  could  not 
otherwise  be  accomplished,  thd 
said  defendants,  as  the  servants  of 
the  said  Edward  Hedges,  and  by 
his  command,  at  the  said  times 
when,  &c.,  necessarily  and  un- 
avoidably cat,  dug,  and  made,  and 
caused  to  be  cut,  dug,  and  made, 
at  a  proper  and  convenient  place 
io  that  behalf,  in  and  out  of  the 
sides  or  banks  of  the  siud  stream 
or  water-course  above  the  said 
paper  mill  and  premises,  the  sud 
channels,  sluices,  trenches,  and 
cuts,  in  the  said  declaration  men- 
tioned, and  thereby  during  all  that 
time  diverted  and  turned  the  said 
quantities  in  the  said  declaration 
mentioned  of  the  water  of  the  said 


stream  or  water-course  out  of 
and  away  from  the  said  paper  mill, 
and  stopped  and  prevented  and 
hindered  a  large  part,  but  not 
more  than  was  necessary  in  that 
behalf,  of  the  water  of  the  said 
stream  or  water-course  from  run- 
ning or  flowing  to  the  said  paper 
mill,  and  thereby  lowered  and  re- 
duced the  waters  of  the  sud  stream 
or  water-course  to  their  usual  and 
proper  level  and  height,  doing  no 
unnecessary  damage  to  the  plain- 
tiffs on  those  occasions,  and  as  it 
was  lawful  for  them  to  do  for  the 
cause  aforesaid,  which  are  the 
same  supposed  grievances  and 
premises  in  the  said  declaration 
mentioned,  and  whereof  the  plain- 
tiffs have  above  complained  against 
the  defendants;  and  this  the  defen- 
dants are  ready  to  verify,  &c. 
(Signed)     R.  V.  Richards. 
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1836.  grievances  attempted  to  be  justified  by  the  second,  third, 
and  fourth  pleas,  and  a  similar  new  assignment  as  to  the 
fifth,  sixth,  and  seventh  pleas.  Plea  to  the  new  assign* 
ments — Not  Guilty. 

It  appeared  that  the  plaintiffs  were  paper  manufacturers, 
carrying  on  business  at  Hincksey  mill,  which  is  situate  on 
and  worked  by  a  stream  which  runs  from  the  river  Isis,  at 
about  four  miles  above  the  mill,  to  a  place  about  two  miles 
below  the  mill,  where  the  stream  again  falls  into  the  Isis. 
It  further   appeared,  that,   adjacent    to  the   defendant 
Price's  lands  there  was  a  ditch,  which  was  nearly  at  right 
angles  with  the  stream,  the  end  of  the  ditch  being  sepa- 
rated from  the  stream  by  a  bank,  over  which  it  was  alleged, 
on  the  part  of  the  defendants,  water  from  the  stream  had 
been  accustomed  to  flow  into  the  ditch.     It  was  proved 
that  the  flashes  mentioned  in  the  pleadings  are  quantities 
of  water  let  into  the  Isis  on  certain  days,  by  means  of 
sluices,  so  as  to  produce  a  sort  of  artificial  tide,  to  assist 
the   barges   that   are   navigated   on  that  river.      It  was 
further  proved,  on  the  part  of  the  plaintifi>s,  that  the  two 
defendants,  on  the  first  of  July,  1835,  directed  their 
workmen  to  cut  a  trench  across  the  bank,  which  they  did 
to  a  depth  of  twenty  inches,  and  a  width  of  five  feet, 
at  the  end  of  the  ditch,  so  as  to  allow  the  water  to  flow 
from  the  stream  into  the  ditch,  the  defendants  asserting 
that  they  had  a  right  to  do  so.     It  further  appeared,  that 
this  trench   being  filled  up  by  the    plaintiffs'  workmen, 
it  was  opened  again  on  two  other  days  by  the  direction  of 
the  defendant  Sheard,  the  defendant  Price  not  being  pre- 
sent.    It  was  proved  by  Mr.  Taylor  that  he  had  occupied 
the  plaintiffs'  mill  about  fifty  years  ago,  and  that  about  the 
year  1787  he  caused  a  bastard  breast-shot  wheel  to  be 
erected,  which  worked  at  a  higher  head  of  water  than 
the  ground-shot  wheel  that  had  been  used  before  that 
time;  and  it  was  stated  by  several  witnesses  called  for  the 
plaintiffs,  that  there  was  no  communication  between  the 
stream  and  the  ditch  except  at  the  time  of  floods. 


LiTTLBDALEy  J.,  (in  summing  up). — This  is  an  action 
for  diverting  water  from  the  plaintiffs*  paper  mill;  in  which 
the  first  question  is^  whether  the  plaintiffs  are  entitled  to 
the  use  of  the  water  which  has  been  diverted  ?  If  they  are, 
it  becomes  material  to  consider  whether  the  defendants, 
either  for  twenty  or  forty  years,  or  from  time  immemorial, 
have  had  the  right  to  enjoy  the  benefit  of  the  water  flow- 
ing over  the  bank  into  the  ditch,  either  at  all  times,  or 
only  at  the  time  of  the  flashes  ?  It  has  been  said  by  the 
counsel  for  the  plaintiff,  that  the  claim  of  a  right  at  the 
time  of  the  flashes  is  extraordinary  ;  if  there  is  any  objec- 
tion to  such  a  right,  that  objection  appears  on  the  record; 
still  it  does  not  appear  to  me  that  there  is  any  objection, 
in  point  of  law,  to  the  right  claimed  by  the  fifth,  sixth, 
and  seventh  pleas.     In  the  different  pleas,  the  right  is 
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Talfourd,  Seijt.,  addressed  the  jury  for  the  defendants,        ig36. 
and  submitted  (inier  aUa)^  that;  as  this  was  a  joint  action 
against  the  two  defendants,  the  plaintiffs  could  not  recover 
for  any  act  done  by  one  in  the  absence  of  the  other. 

For  the  defendants,  a  witness  was  called,  who  stated 
that  he  saw  the  mill  about  the  year  1808,  when  it  had 
a  ground-shot  wheel,  and  it  so  remained  until  the  year 
1831,  when  it  was  converted  into  a  bastard  breast-shot; 
and  it  was  stated  by  a  great  number  of  witnesses,  that,  for 
fif^  years  and  more,  water  had  been  accustomed  to  flow 
from  the  stream  into  the  ditch,  the  bank  being  low  at  that 
part ;  and  it  was  also  proved,  that,  in  the  bank  between 
the  stream  and  the  ditch,  a  stump  of  an  old  willow  tree 
was  found,  the  roots  of  which  indicated  that  water  must, 
for  a  considerable  time,  have  flowed  freely  from  the  stream 
into  the  ditch. 

Ludhw,  Serjt.,  in  reply,  observed,  that  a  right  to  water 
at  the  time  of  flashes,  as  claimed  in  the  defendants'  pleas, 
a  right  wholly  unknown  to  the  law. 
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1836.         claimed  for  twenty  and  for  forty  years^  which  is  in  conse- 
quence of  an  act  of  Parliament  brought  in  by  the  late 
Lord  Tenterden  (a) ;  but  if,  for  twenty  years,  the  defen- 
dants have  enjoyed  the  privilege  of  having  the  water  come 
from  the  mill  stream  into  the  ditch,  that  would  be  suffi- 
cient to  enable  the  defendants  to  succeed  in  the  present 
action.     The  eighth  plea  states,  that  the  defendants  did 
the  acts  complained  of  to  preserve  Mr.  Hedges'  meadow 
from  injury:  if  that  plea  is  proved,  that  will  be  a  defence 
in  this  action.     With  respect  to  the  first  question,  it  has 
been  alleged  that  the  plaintiffs  have  taken  more  water  than 
they  ought,  by  keeping  the  water  for  their  mill  at  a  higher 
level;  but  I  think  that  will  not  affect  the  plaintiffs'  right  to 
recover  on  the  first  issue :  however,  the  great  question  is, 
whether  the  defendants  have  a  right  to  have  the  water 
come  from  the  mill  stream  into  the  ditch  ?     On  this  part 
of  the  case,  the  plaintiffs'  witnesses  say,  that  no  water 
ever  went  from  the  stream  into  the  ditch,  except  at  the 
time   of  floods,  which   would    disprove    the   defendants' 
alleged  right:    but  there  is,  on  the  other  side,  a  great 
deal  of  evidence  to  shew,  not  only  a  right  to  the  water  at 
the  time  of  flashes,  but  a  general  right  at  all  tires.     The 
new  assignment  does  not  question  the  defendants'  right, 
but  charges  an  excess  in  the  exercise  of  it:  and  on  this 
point  the  learned  Serjeant,   who  appeared  for  the  defen- 
dants, says,  that  the  defendants  are  only  liable  for  joint 
acts;  that  is,  acts  done  when  the  defendant  Price  was 
present.     Stili,  as  on  the  first  occasion  both  defendants 
were  present,  and  stated  that  they  acted  in  the  assertion 
of  a  right,  you  will  consider  whether  Mr.  Price  did  not 
sanction  and  concur  in  the  acts  done  when  he  was  not 
present.     With  respect  to  the  ditch  itself,  evidence  has 
been  given  to  shew  that  it  was  an  ancient  water-course, 
which    had    free    communication    with   the   mill   stream, 
without  any  embankment  between  the  two.     If  that  were 

(a)  The  Stat.  2  &  3  Will.  4,  c.  71. 
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so,  we  have  no  evidence  as  to  the  time  when  that  part  of        1836. 
the  bank  was  made^  and  it  may  have  been  made  when  the 
mill  was  built     Now^  if  the  mill-owner  had  shut  up  the 
communication  between  the  stream  and  the  ditch,   and 
kept  it  shut  without  interruption  for  more  than  twenty 
years,  that  would  give  the  mill-owner  a  right  to  continue 
to  keep  it  shut  up ;  and  the  fact  that  this  ditch  was  an 
ancient  water-course  would  not  make  out  the  case  for  the 
defendants,  unless  they  have  also  had  a  modern  use  of  the 
water*     It  has  been  stated  by  Mr.  Taylor,  that  he  had 
the   mill   wheel  altered   to   a  bastard  breast*shot  wheel 
forty-six  years  ago,  and  that  that  wheel  used  the  water  at 
its  present  height;    but  we  also  find,  that,  five  or  six 
years  ago,  some  of  the  defendants'  witnesses  found  the 
wheel  at  that  time  a  ground-shot  wheel,  working  at  a  low 
head  of  water,  and  that  they  altered  it  to  a  bastard  breast- 
shot.      This  shews  that  Mr.  Taylor's  wheel  had  been  dis- 
continued.    Now,  if  that  wheel  was  discontinued,  and  the 
ground-shot  wheel  used  for  twenty  years  and  more,  tlie' 
plaintiffs  would  have  lost  the  right  of  having  the  bastard 
breast-shot  wheel  to  work  with  a  high  head  of  water. 
With  respect  to  the  eighth  plea,  it  will  be  essential  that 
the  defendants  should  convince  you  that  the  injury  to 
Mr.  Hedges'  meadow  could  not  be  remedied  by  any  other 
means  than  by  those  taken  by  the  defendants,  as  that  is 
one  of  the  allegations  of  that  plea;  and,  with  regard  to  the 
excess,  you  will  consider  whether  the  defendants  have  done 
more  than  to  enable  them  to  have  the  water  to  the  extent 
to  which  they  were  entitled :  if  they  have,  that  is  excess. 

The  jury  found  that  the  defendants  had  the 
right  claimed  by  the  second  and  third  pleas 
for  twenty  and  forty  years,  but  did  not  con- 
sider it  proved  from  time  immemorial. 

F.  V.  Lee,  for  the  plaintiffs. — I  submit  that  the  pleas, 
claiming  the  right  at  the  time  of  the  flashes  should  be 
found  for  the  plaintiffs. 
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Carrifigion,  for  the  defendants. — ^The  effect  of  that 
would  be  to  give  the  defendants  the  right  to  the  water  at 
all  times^  except  at  the  times  of  the  flashes. 

LiTTLEDALEy  J.,  to  the  jury. — Do  you  find  the  de- 
fendants entitled  to  the  water  at  the  time  of  the  flashes? 

The  Foreman  of  the  Special  Jury  (E.  G.  C.  Easiy  Esq.) 
— We  intend  to  include  the  flashes. 

LiTTLEDALE,  J. — Do  you  find  the  defendants'  right  to 
have  water  at  all  times  ? 

E.  6.  C.  E(ut,  Esq.— We  find  it  at  all  times. 

LiTTLEDALEy  J. — As  the  rights  claimed  by  the  fifth  and 
sixth  pleas  are  included  in  the  second  and  third  pleas, 
I  think  that,  on  the  fifth  and  sixth  issues,  the  jury  should 
be  discharged. 

Verdict  for  the  plaintiffs  on  the  first  {a),  fourth, 
seventh,  and  eighth  issues,  and  for  the  plain- 
tiffs on  the  first  new  assignment,  with  SOL 
damages;  for  the  defendants  on  the  second 
and  third  issues;  and  the  jury  were  dis- 
charged on  the  fifth  and  sixth  issues  and  on 
the  second  new  assignment 

Ludlow,  Seijt.,  and  F,  V.  Lee,  for  the  plaintiffs. 

Talfourd,  Serjt.,  Shepherd,  and  Carrington,  for  the 
defendants. 

[Attomies — Parker^  and  Franhum,'] 


In  the  ensuing  term,  Ludlow,  Serjt,  applied  to  the 

(a)  The  verdict  on  the  first  issue  was  taken  subject  to  the  further 
order  of  the  learned  Judge. 
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Court  of  Exchequer  to  enter  a  yerdict  for  the  plaintiffs  on         1896. 

the  second  and  third  issues;  on  the  ground  that  the  jury, 

by  finding  on  the  first  issue  that  the  plaintiffs  had  a  right 

to    the   water  diverted,  in  effect  negatived  any  right  in 

the  defendants.     The  learned  iSerjeant  also  applied  for  a 

new  trial,  on  the  ground  that  the  verdict  was  against 

evidence. 

The  Court  refused  a  rule  on  the  first  ground — Mr. 
Baron  Parke  observing,  that  the  first  plea  only  put  in  issue 
the  plaintiffs'  right  to  the  water  of  the  stream  by  virtue  of 
their  having  the  mill.  But  the  Court  granted  a  rule  to  shew 
cause  why  there  should  not  be  a  new  trial,  on  the  ground 
that  the  verdict  was  against  evidence :  but  that  rule  was 
abandoned  by  the  plaintiffs. 


A  count,  charg- 


OXFORD  ASSIZES. 
(Crown  Side,) 

BEFORE  MR.  JUSTICE  LITTLEDALE. 

Rex  9.  Hartall,  Neal,  Molb^  and  Horseman. 

XHE   prisoners  Hartall  and   Neal  were  charged,    in 
the  first   count  of  the  indictment,  with  a  burglary  in  the  it^Hn^^^fnd^c 
house  of  Richard  Gould,  and  stealing  SOOlbs.  of  bacon  with  receiving 
and  other  articles;   that  count  going  on  to  charge  the  property^^and'*^ 
prisoner  Mole  with  receiving  751bs.  of  the  bacon,  and  the  ^^^o^eT^rt 
prisoner    Horseman   with    receiving    the    like  quantity,  of  the  stolen 
There  was  also  a  count  charging  Mole  and  Horseman  be  joined  with  a 
with  the  substantive  felony  of  jointly  receiving  the  bacon ;  c  "wid^^i)!^^ 
and  two  other  counts  charging  Mole  and  Horseman  sepa-  feion"*!JroinU 
rately  with  a  separate  substantive  felony,  in  each  sepa-  r«c«i™g  the 

.1  .   .  o   «  ,       ,  whole  of  the 

Tately  receiving  a  part  of  the  stolen  bacon.  stolen  property, 

It  was  proved  that  the  prisoners  Hartall  and  Neal  had  eharjLg  r.nd 

.  D.  separately 
with  the  subetantive  felony  of  each  receiving  part  of  the  stolen  property;  and  it  ^m  ^^^  „o  ob- 
jection at  the  trial  that  C.  and  D.  each  received  part  unconnectedly  with  each  other. 
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1836.  broken  open  the  house  and  stolen  the  property  ;  but  the 
evidence  of  the  receiving  shewed  that  Mole  and  Horse- 
man had  received  portions  of  the  stolen  bacon  on  diflfeient 
occasionsi  and  quite  unconnectedly  with  each  other. 

LunUey  and  John  Legh,  for  the  prisoners  Mole  and 
Horseman,  submitted  that  the  count  which  charged  a  joint 
receiving  was  not  proved ;  and  that,  as  distinct  felonies 
had  been  committed  by  the  prisoners  Mole  and  Horseman, 
each  ought  to  have  been  tried  separately. 

L1TTLEDALE9  J. — The  principal  charge  is  the  burglary, 
and  the  other  charge  is  but  accessory  to  it. 

Lumley. — The  receivings  are  charged  as  substantive 
felonies,  and  thus  the  principals  may  be  acquitted,  and 
the  receivers  be  convicted  of  distinct  felonies  on  this 
indictment.  Indeed^  if  these  distinct  felonies  can  be 
joined,  it  is  difficult  to  say  why  any  other  felonies  com- 
mitted by  these  persons  might  not  also  be  joined.  It  is 
not  a  case  of  a  single  act  of  felony,  as  it  is  admitted  that 
the  acts  of  receiving  were  distinct. 

LiTTLBDALE,  J. — There  is  certainly  some  inconsistency 
in  this  indictment.  But  the  practice  in  cases  of  receivers 
is  to  plead  in  this  manner. 

The  prisoners  were  all  convicted  (a). 

Walesby^  for  the  prosecution. 
Lundey,  for  the  prisoner  Mole. 
John  Legh,  for  the  prisoner  Horseman. 
lAiionlea—Beazeley,  and  Apiin,'] 

(a)  See  the  cases  of  Rex  v.  WheeUr,  ante,  p.  170;  and  iZ^x  y. 
JerviSf  ante,  Vol.  6,  p.  156. 
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WORCESTER  ASSIZES. 

(Civil  Side.) 

BEFORE  MR.  JUSTICE  FATTESON. 


Dob  on  the  demise  of  Pbmber  v.  Wagstaff. 

JbiJECTMENT  on  a  mortgage  deed  (which  was  a  re-  In  ejectment  by 

lease)  by  mortgagee  against  mortgagor ,  the  mortgage  being  of^aTreeholdT 

a  freehold  mortgage  for  three  lives.     The  lease  for  a  year  ™°f„^'^j,g 

was  not  put  in ;  but  the  release,  which  had  been  executed  mortgagor,  it  u 

,,,o«  n  .1  1  ir.      •ufficient  to  put 

by  the  defendant,  after  enumeratmg  the  parcels,  stated  ''  m  in  and  prove  a 
his  actual  possession,  now  being  by  virtue  of  a  certain  in-  executed  by*the 
denture  of  lease  bearing  date  the  day  before  the  date  of  i»"^'  ^^  f\® 

^  ^  former  without 

these  presents.  putting  in  the 

lease  for  a  year, 
provided  the 

R.  V.  Richards,  for  the  defendant,  objected  that,  as  JJ^'J^^i^'^*  ^l" 
the  lease  for  a  year  was  not  produced,  there  was  no  that  the  pre- 
evidence  that  the  releasee  was  in  possession  at  the  time  of  the  actual  poa- 
the  execution  of  the  release;  and  that  if  he  was  not,  the  ^^^I^Vby  • 
release  would  not  operate,  as  it  was  a  freehold  mortgage,  ^""«  ^^ » *«"« 
and  not  a  mortgage  term. 

Patteson,  J. — The  lease  for  a  year  is  recited  in  the 
deed  executed  by  the  defendant.     That  is  sufficient. 


Verdict  for  the  plaintiff. 


Busby  and  DomviUcy  for  the  plaintiff. 
A*  K.  Richards,  for  the  defendant. 

[Attoroies^JEftl/,  and  Bedford.} 
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In  an  action  of 
trorer  the  gene- 
ral rule  isi  that 
the  damages 
abould  be  the 
▼alue  of  the 
thing  taken; 
and  if,  in  trover, 
the  defendant 
only  plead  that 
be  did  not  con- 
▼ert  the  goods, 
his  counsel  will 
not  be  allowed  to 
cross-examine 
the  plaintifTs 
witnesses,  to 
shew,  in  mitiga- 
tion of  damages, 
that  the  goods 
taken  really 
belonged  to  a 
third  person. 


Finch  v.  Blount,  Bart. 

Trover  for  a  horse  and  cart.     Plea— That  the  de- 
fendant  did  not  convert  them. 

Ludlow^  Serjt,  for  the  defendant,  proposed  to  ask  one 
of  the  plaintiff's  witnesses,  in  cross-examination,  whether 
the  horse  and  cart  did  not  belong  to  a  person  named 
Turner,  and  not  to  the  plaintiff. 

Mafde^  for  the  plaintiff. — I  submit  that  on  this  issue 
we  cannot  go  into  that. 

Ludlow^  Serjt.— Admitting  the  property  to  be  in  the 
plaintiff,  and  assuming  that  he  is  entitled  to  a  verdict,  the 
damages  are  in  the  control  of  the  jury,  and  they  are  not 
necessarily  to  be  extended  to  the  value  of  the  goods. 

Patteson,  J. — The  general  rule  in  trover  is,  that  the 
damages  are  measured  by  the  value  of  the  thing.  I  never 
knew  of  any  attempt  to  reduce  the  damages  by  shewing 
the  manner  in  which  the  goods  were  seized. 

Ludlow^  Serjt. — I  submit  that,  the  amount  of  damages 
must  depend  on  all  the  circumstances  of  the  case. 

M'Mahon,  on  the  same  side. — We  admit  that  we  took  a 
horse  and  cart  of  the  plaintiff,  but  non  constat  that  it  was 
the  horse  and  cart  of  which  the  witnesses  have  been 
speaking.  In  a  case  tried  at  Stafford  before  Mr.  Baron 
Alderson,  which  was  an  action  of  trover  for  a  stack  of  hay, 
it  appeared  that  the  stack  stood  in  the  field  of  the  ven- 
dor; and,  upon  an  issue  framed  like  the  present,  the 
learned  Baron  allowed  evidence  to  be  given  that  the 
plaintiff  had  bought  that  stack,  in  order  to  identify  it  with 
the  stack  mentioned  in  the  declaration. 


In  the  eusuing  term,  Ludlow,  Serjt,  applied  to  the 
Court  of  Exchequer  for  a  new  trial,  but  the  Court 
refused  a  rule. 
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Pattbson,  J. — I  really  think,  that,  in  trover,  the  verdict  1836 
that  the  jury  are  forced  to  give  is  the  value  of  the  pro- 
perty. There  have  been  cases  in  trover  where  it  has  been 
attempted  to  get  more  damages  than  the  property  sold 
for ;  but  I  never  heard,  that,  where  property  is  taken,  the 
plaintiff  is  to  have  a  farthing  damages,  and  the  defendant 
keep  the  property ;  that  would  be  allowmg  the  defendant 
to  take  advantage  of  his  own  wrong.  I  think  I  ought  not 
to  admit  the  evidence. 

Verdict  for  the  plaintiff  for  the  price  at  which 
the  horse  and  cart  had  been  sold  by  the 
defendant. 

Maule  and  Wkiimore,  for  the  plaintiff. 
Ludlow,  Serjt.,  and  M^Mahon,  for  the  defendant. 

[Attomies  ^Eoldsworth,  and  BetL] 


Wakeman,  Bart.  r.  West. 

xRESPASS  for  breaking  the  locks  of  certain  flood-  Id  an  action  for 
gates  of  a  pool  belonging  to  the  plaintiff,  and  letting  off  glites.^th^e  defen- 
the  water.  The  defendant  justified,  as  the  occupier  of  a  %l\^^lf^ 
mill,  of  which  he  was  the  lessee  under  the  Bishop  of  »»"» ^^^^^h  he 

-__  *^  held  of  the 

Worcester.  Bishop  or  w. 

On  the  part  of  the  defendant,  some  old  leases  of  the  dantloid  leues 
mill,  brought  from  the  registry  of  the  Bishop  of  Worces-  ^^^b'lileBUhT 
ter,  were  put  in;  and  a  map,  which  also  was  brought  from  the  of  w.  were  pro- 
registry  of  the  Bishop  of  Worcester,  was  tendered  in  evi-  Bishop's  regis- 
try, and  read  la 
e^ence;  and  it  waa  proposed^  on  the  part  of  the  defeadant,  to  pat  in  an  old  map  of  the  place 
in  qoesaofi,  alio  brooght  from  the  Bishop  of  W.'s  registry:— Held,  that  the  map  was  not  admis- 
sible in  evidence. 
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1836.  dence.  This  map,  not  only  was  a  map  of  the  lands  of  the 
Bishop,  but  also  of  those  of  the  plaintiff;  and  the  course 
of  the  brook,  which  supplied  the  plaintiff's  mill,  was  Isid 
down  as  running  through  the  lands  of  both  the  plaintiff 
and  the  Bishop  of  Worcester. 

Patteson,  J. — How  can  this  map  be  evidence  against 
the  plaintiff? 

Ludlow,  Serjt. — The  map  will  shew  the  present  state  of 
the  brook.  Suppose  the  map  had  been  at  the  back  of  one 
of  the  leases,  it  would  have  been  admissible.  If  the  lease 
were  put  in,  the  map  would  appear  as  part  of  it ;  and  that 
being  so,  as  the  map  comes  from  the  same  custody, 
I  submit  that  it  is  receivable. 

Patteson,  J. — The  map  on  the  back  of  a  lease  is  part 
of  the  contract,  and  is  therefore  given  in  evidence  as  a 
part  of  that  particular  contract,  to  shew  what  was  demised. 
It  does  not  follow,  that,  because  the  Bishop  of  Worcester 
has  the  map  in  his  possession,  it  was  part  of  any  con- 
tract. In  order  to  shew  that,  at  the  time  the  map  was 
made,  there  was  no  such  pool,  I  must  receive  the  Bishop's 
map  of  another  man's  land  as  evidence  against  that  man. 
I  might  choose  to  make  a  map  of  my  property,  and  might 
add  all  my  neighbours,  but  my  map  would  not  bind  them. 
I  cannot  receive  the  map  in  evidence. 

'The  evidence  was  rejected  (a). 

The  cause  was  compromised. 

Talfourd,  Serjt,  R.  V.  Richards,  and  Bund,  for  the 
plaintiff. 

Ludlow,  Serjt.,  and  M'Mahon,  for  the  defendant. 
[Attomies — Curlier,  and  Best.] 

(a)  See  the  next  case. 
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Doe  on  the  demise  of  Hughes  v.  Lakin. 

£iJ£CTM£NT  by  the  lessor  of  the  plaintifiTto  recover  in  ejectment, 
two  acres  of  meadow  land,  which  were  alleged   on  the  wMctTa^map ''^ 
part  of  the  plaintiff  to  be  called  Willmores.  ^Zm^Iu 

The  case  on  the  part  of  the  plaintiff  was^  that,  in  the  evidence  is, 
year  1796^  a  person,  named  Watts^  was  in  possession  of  disputed  that,  at 
the  land,  and  his  son  proved  that,  on  several  occasions^  he  JJap^'^i^^^e, 
had  paid  rent  to  Mr.  George  Wall,  under  whom  the  les-  ^«  property 

'^  ,     ,  ®  \        ^  belonged  to  the 

sor  of  the  plaintiff  claimed  ;  and  this  witness  ako  proved  person  from 
that  Mr.  George  Wall  had  cut  down  and  disposed  of  ^^  claim. 
timber,  which  had  growq  on  the  land  in  question. 

It  was  sought  to  be  shewn,  on  the  part  of  the  defend- 
ant, that  Mr.  George  Wall  was  a  lessee  of  the  land  in 
question,  under  the  family  of  Lygon,  and  that  his  title 
had  expired;  and  it  was  sought  to  be  shewn  that  this 
land  had  been  demised  to  the  Wall  family  by  the  Lygon 
family,  under  the  name  of  the  Severn  Leasowe. 

On  the  part  of  the  defendant,  a  lease  dated  in  the  year 
1718  was  offered  in  evidence.  It  was  between  William 
Lygon  and  his  son  of  the  one  part,  and  Samuel  Wall  of 
the  other,  and  by  it  certain  lands,  among  which  was  the 
Severn  Leasowe,  were  demised  to  Samuel  Wall  for  99 
years,  if  Margaret,  his  wife,  and  Samuel  and  William, 
their  children,  should  so  long  live. 

R*  V.  Richards,  for  the  lessor  of  the  plaintiff. — This 
lease  is  not  admissible,  unless  they  can  shew  some  privity 
between  the  lessee  and  the  present  lessor  of  the  plaintiff—- 

Patteson,  J. — They  must  shew  occupation  under  it. — 
Tbey  mean  to  say  that  they  will  shew  that  the  occupation 
of  Mr.  Wall,  under  whom  you  claim,  is  referable  to  that 
lease. 

The  lease  was  read,  and  it  appeared  that  the  last  of  the 
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three  lives  died  in  the  year  1780.  It  further  appeared, 
that,  about  the  year  178S,  a  widow,  of  the  name  of  Wall, 
and  her  two  sons,  Thomas  and  George  Wall,  (under  the 
latter  of  whom  the  lessor  of  the  plaintiff  claimed),  were 
La&xn.  in  possession  of  the  land  in  question,  together  with  other 
lands.  It  was  shewn  that  the  other  lands  were  held  under 
the  successors  of  the  Lygon  family,  and  that  after  the 
widow's  death,  which  took  place  about  the  year  1785, 
Thomas  Wall  was  in  possession,  and  gave  up  the  posses- 
sion of  all  the  lands,  except  the  Severn  Leasowe,  to  a 
person  of  the  name  of  Stallard,  who  was  a  tenant  of  the 
Earl  of  Beaucbamp,  who  had  succeeded  to  the  estate 
of  the  Lygon  family. 

On  the  part  of  the  defendant,  a  map  of  Lord  Beau- 
diamp's  estate  was  offered  in  evidence. — The  map  ap- 
peared to  have  been  made  in  the  year  1788,  and  con- 
tained the  Severn  Leasowe. 

R,  V.  Richards. — This  map  cannot  be  evidence  against 
the  lessor  of  the  plaintiff,  who  is  a  third  party  entirely 
unconnected  with  the  Lygon  family. 

Ludlow t  Serjt.,  for  the  defendant.  —  I  shew  that  the 
farm  was  occupied  under  that  family  by  the  predecessors 
of  the  lessor  of  the  plaintiff,  and  then  the  map  is  evi- 
dence. 

Pattbson,  J.  — The  difficulty  I  feel  is,  that  if  the 
ground  on  which  the  map  is  said  to  be  receivable  is  con- 
ceded, there  is  an  end  of  the  whole  case.  If  it  be  con- 
ceded that  the  Severn  Leasowe  is  a  part  of  the  Lygon 
property  that  passed  under  the  demise,  you  do  not 
want  the  map.  The  case  on  the  part  of  the  lessor  of  the 
plaintiff  is,  that  it  never  was  Lord  Beauohamp's  land  at 
all;  and  I  do  not  see  how  his  map  can  be  evidence  Co 
prove  that  it  was  so. 

Ludlow^  Serjt. — Although  it  may  be  a  question  for  the 


R.  V.  Richards  replied. 

(fl)  1  Ph.  Law  of  Ev.  ch.  7,  i 

bich  the  case  of  Sir  J.  Bridg 

mm  T.  Jenningt,  I  Ld.  R.  734,  is 
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jury,  whether  this  be  the  place  in  questioni  yet  as  I  have        jg^^ 
given  some  evidence  that  it  is,  that  is,  I  submit,  suffi* 
cient  to  render  this  map  admissible. 

Patt£8on,  J« — I  am  c)nite  clear  that  it  cannot  be  re-*  lakiit. 
eehred  in  evidence.  The  only  cases  which  I  ever  heard 
of,  in  v^hich  a  map  is  receivable  in  evidence,  are  where  it 
is  undisputed  at  the  time  the  map  was  made  the  whole 
property  belonged  to  the  person  from  whom  both  parties 
daim.  Here  that  fact  is  the  very  fact  in  dispute.  If  the 
case  on  the  part  of  the  plaintiff  had  been,  that  the  pro* 
perty  had  formerly  belonged  to  the  Lygon  family,  and 
that  the  lessor  of  the  plaintiff  had  purchased  from  that 
family,  it  would  have  been  evidence,  because  it  was  made 
when  the  party  making  it  was  the  owner  of  the  whole 
estate.  It  has  been  held,  that  a  survey,  which  was  delivered 
by  the  owner  to  a  purchaser  of  part  of  his  estate,  would 
be  evidence  against  such  former  owner,  and  against  a  pur« 
chaser  of  the  other  part  (a).  No  doubt,  because  it  was 
made  when  the  party  was  the  owner  of  both,  and  then 
it  would  be  evidence  against  both,  because  both  claim 
under  the  same  person.  Here,  the  lessor  of  the  plaintiff 
claims  adversely  to  the  Lygon  family. 

The  evidence  was  rejected. 

It  was  proposed  to  put  in  a  map  of  the  Earl  of  Co- 
ventry's estate,  whose  lands  adjoined  the  lands  in  ques- 
tion on  one  side. 

Pattsson,  J. — ^That  would  only  prove  that  this  land 
did  not  belong  to  Lord  Coventry. 


(a)  1  Ph.  Law  of  Ev.  ch.  7^  in      cited.    See  the  case  of  Waktman 
which  the  case  of  Sir  /.  Bridge-     v.  West,  ante,  p.  479. 
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1836.  Patteson,  J.  (in  summing  up.) — If  you  believe  that  the 

land  in  question  passed  under  the  lease,  there  will  be  great 
diflSculty  in  saying  that  the  plaiotiffcan  recover;  because, 
in  that  case  the  probability  is,  that  the  lessor  of  the  plain- 
tiff has  no  title  to  the  property.  I  received  the  lease  in 
evidence,  because  it  was  stated  that  there  would  be  some 
proof  to  shew  that  it  comprised  the  land  in  question.  If 
that  is  not  so,  the  lease  taken  by  itself  amounts  to  nothing 
at  all.  It  seems  pretty  clear  that  the  Walls  were  in  pos- 
session of  this  land  at  the  time  of  the  decease  of  the 
last  of  the  three  lives.  Now,  if  they  were  in  posses- 
sion under  the  lease  at  all,  and  it  expired  in  1780,  the 
remaining  in  possession  after  that  time  would  not  be  an  ad- 
verse possession,  because  they  were  rightfully  in  possession 
under  that  lease;  and  though  the  holding  over  might 
not  be  proper,  still  it  could  not  give  Mr.  Wall  any  right 
by  reason  of  his  holding  over :  and  the  subsequent  posses- 
sion cannot  be  said  to  be  adverse  to  Lord  Beauchamp;  for 
there  is  no  doubt  that  if  this  land  was  a  part  of  what 
was  demised  in  the  year  17 IS,  and  was  in  possession  of 
the  Walls  after  the  tenancy  expired,  that  is  not  such  a 
possession  as  would  be  adverse. — The  question  really  is. 
Was  the  land  in  question  demised  by  that  lease  ? 

Verdict  for  the  plaintiff, 

R,  V.  Richards,  and  Busby,  for  the  plaintiff. 
Ludlow,  Serjt.,  and  Whiimore,  for  the  defendant. 

[Attomies— Lotfe^^,  and  Camenm  4*  Co*"] 


In  the  ensuing  Term,  Ludlow,  Serjt.,  applied  to  the 
Court  of  King's  Bench  for  a  new  trial,  but  this  Court 
refused  a  rule. 


OXFORD  CIRCUIT,  6  WILL.  IV. 
{Crown  Side.) 

BBFORE   MR.  JUSTICE   LITTLEDALE. 


Rex  r.  Roberts  and  Smith. 

liARCENY. — ^The  indictment  charged  the  prisoner  with  The  wife  of  A. 

stealing  a  5/.  Bank  of  England  note»  the  property  of  Ed-  b^he™L^er 

ward  Wall ;  the  indictment  aTcrring,  in  the  usual  form,  J^J^JI^J^'^S^Jije 

that  the  money  secured  by  the  note  was  due  and  payable  amount  at  K. 

T^  1  1  ^<r  11  She  did  m; 

to  Edward  Wall.  but  before  she 

It  appeared  that  Mrs.  Wall,  the  wife  of  Edward  Wall,  If^fihich' 
had  been  employed  to  sell  sheep  belonging  to  her  father,  f*»«  «c«i^ed 

in  pnynieiit 

of  which  her  husband  never  had  possession  or  any  interest  for  the  sheep, 
in ;  she  received  this  note  at  Kidderminster  in  payment  her  :^i7«u,  ™ 
for  the  sheep,  and  before  she  left  that  place,  it  was  stolen  d^*t\^cn*"fo°" 
from  her  by  the  prisoners.  the  larceny, 

the  noie  was 
properly  de- 

Godson,  for  the  prisoners. — I  submit  that  this  note  was  acribed  as  the 
never  the  property  of  Edward  Wall,  either  actually  or  the^husband. 
constructively  ;  the  money  secured  by  it  was  not  his,  and 
he  bad  no  qualified  property  in  it,  as  it  never  was  in  his 
possession.  Thexnote  never  belonged  to  him,  aqd  it 
should  have  been  laii!^  to  be  the  property  of  Mrs.  Wall's 
father,  to  whom  it  really  belonged. 

F.  V.  Lee,  for  the  prosecution. — ^The  possession  of  the 
note  by  Mrs.  Wall  is  the  possession  of  her  husband.  If 
Mrs.  Wall  had  withheld  the  note  from  her  father,  and  he 
had.  brought  an  action  for  the  amount,  he  must  have 
brought  it  against  her  husband. 

Littlepale,  J.  (having  conferred  with  Paiieson,  J.) — 
I  thmk  that  ihe  property  is  properly  laid,  and  my  learned 
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Brother  Patteson  concurs  in  that  opinion.  I  will*  how- 
ever^  reserve  the  point  for  the  opinion  of  the  fifteen  Judges^ 
if,  upon  consideration,  I  should  feel  any  doubt  on  it. 

Verdict — Ghiilty. 
F.  V.  Lee,  for  the  prosecution. 

Godson  and  Allen,  for  the  prisoners. 

[Attornies— BoycoM,  and  WiUofL] 


OnaprifOBer 
being  taken 
before  a  magif- 
trateonacbarge 
offoigery,  the 
pfOMcutor  said, 
in  tlie  hearing 
of  the  priioner, 
that  he  con- 
sidered the 
prisoner  as  the 
tool  of  G.,  and 
the  magistrate 
then  told  the 
prisoner  to  be 
sure  to  tell  the 
truth:  upon 
this  the  pri- 
soner made  a 
statement:— 
Held,  that  this 
statement  was 
receiTable  in 
eridence. 


Rex  9.  Court. 

Jd  ORGERY. — Indictment  for  forging  a  promissory  note, 
with  intent  to  defraud  Nathaniel  Hartland,  he  then  being 
a  public  registered  officer  of  the  Gloucestershire  Banking 
Company  under  the  stat.  7  Geo.  4,  c.  46.  There  were  also 
several  other  counts,  charging  the  prisoner  with  uttering 
the  note,  &c.     The  note  was  in  the  following  form: — 

"  £98  15*.  6rf.  Liverpool,  Feb.  11, 1836. 

"  Four  months  after  date  I  promise  to  pay  to  the 
order  of  Mr.  James  Watson  the  sum  of  ninety-eight  pounds 
and  fifteen  shillings,  for  value  received. 

"  William  Williams.- 
'*  At  Messrs.  Jones,  Lloyd,  &  Co., 

"  Bankers,  London." 

The  trust-deed  of  the  Gloucestershire  Banking  Com- 
pany was  proved  and  put  in,  and  by  that  it  appeared  chat 
Mr.  Hartland  held  shares  in  that  company;  and  ex- 
amined copies  of  two  returns  made  to  the  Stamp  Office, 
under  the  stat  7  Geo.  4,  c.  46,  were  also  put  in,  to  shew 
that  Mr.  Hartland  was  returned  as  manager. 

It  appeared  that  Mr.  Hartland  had  discounted  the  note 
for  a  person  named  Gardiner,  who  had  since  abscrooded ; 
and  evidence' was  given  that  the  note  was  in  the  prisoner's 
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band-writing;  but  it  was  stated  by  Mr.  Hartland,  on  his         1836. 
cross-examination,  that  he  believed  the  prisoner  to  have 
been  the  tool  of  Grardiner,  and  that  the  prisoner  bad  no 
intent  to  defraud  any  one. 

It  was  proposed,  on  the  part  of  the  prosecution,  to  give 
in  evidence  the  examination  of  the  prisoner  before  Dr. 
Beale  Cooper,  the  committing  magistrate.  Dr.  Beale 
Cooper  said,  **  No  inducement  was  held  out  to  the  pri- 
soner to  confess.  Mr.  Hartland  had  said,  in  the  presence 
of  the  prisoner,  that  he  considered  the  prisoner  as  the 
tool  of  Gardiner.  I  then  told  the  prisoner  to  be  sure  to 
tell  the  truth.     He  then  made  the  statement." 

Carringion,  for  the  prisoner. — I  submit  that  this  state- 
ment is  not  receivable  ;  for  though  this  is  not  in  form  an 
inducement  to  confess,  it  is  in  effect  so.  A  person  in 
authority  advising  a  prisoner  who  is  charged  with  a  felony 
to  tell  the  truth,  conveys  to  the  mind  of  the  accused  an 
intimation  that  it  will  be  better  for  him  if  he  confesses  the 
charge.  No  particular  form  of  words  is  necessary  to  ex- 
clude a  confession;  the  question  in  each  case  is,  what 
impression  was  conveyed  to  the  prisoner's  mind  ? 

LiTTLEDALE,  J. — I  think  I  ought  to  receive  the  evi- 
dence. It  can  hardly  be  said  that  telling  a  man  to  be  sure 
to  tell  the  truth,  is  advising  him  to  confess  what  he  is 
really  not  guilty  of.  The  object  of  the  rule  relating  to  the 
exclusion  of  confessions  is  to  exclude  all  confessions  which 
may  have  been  procured  by  the  prisoner  being  led  to 
suppose  that  it  will  be  better  for  him  to  admit  himself  to 
be  guilty  of  an  offence  which  he  really  never  committed. 

The  statement  was  read.  It  stated  in  substance  that 
the  prisoner  had  written  the  note  at  the  request  of  Gar- 
diner, and  that,  on  the  prisoner  asking  Gardiner  if  it  was 
a  usual  thing  to  write  notes  in  that  way,  the  latter  said 
that  it  was  a  usual  way  of  doing  business. 
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Mn  Justice  Littlbdale  said  that  there  was,  in  his 
opinion,  no  sufficient  evidence  of  any  intent  in  the  prisoner 
to  defraud  any  of  the  persons  mentioned  in  the  indict- 
ment, and  directed  an  acquittal. 

Verdict — Not  guilty. 

Cheeky  for  the  prosecution. 
Carringiofif  for  the  prisoner. 

[Attormes— CAee/c  4  Son,  and  S.  Godson.} 


Rex  V,  BuRoiss. 

mc?rd  foruttcr-  JPORGERY The  prisoner  was  charged  with   having 

ing  two  forged  uttered  a  forged  promissory  note  for  29/.,  and  was  also 

promitiory  «          j»          ^ 

notes,  one  for  charged  with  having  uttered  another  forged  promissory 

"^  ^  *?  When  brought  up  to  plead,  the  prisoner  asked  to  have 

to  the  Judge  to  28  sovereigns  restored  to    him  which  had  been  taken 

reignt  found  on  fTom  him  at  the  time  of  his  apprehension  by  a  police  offi- 

WM  r** rehend-  ^^^*  named  Merrifield,  and  which  the  prisoner  stated  bad 

ed  to  be  re-  no  relation  to  either  of  the  charges. 

stored  to  him. 
There  was 
groond  for  snp- 

posing  that  26L  F.  V.  Lee,  for  the  prosecution.— The  prisoner  obtained 
found  was  the  "o  money  on  the  bill  for  29/.,  but  obtained  26/.  on  the 
proceedsjDfthe  Q^faep  \y\\\^  ji,  notes  and  a  sovereign,  and  there  is  reason- 
note  for  that  able  presumption  that,  of  these  28  sovereigns,  25  might 
amount,  and  ■      •       <i  •            .             r        t 

the  Judge  have  been  obtained  in  exchange  for  toe  notes. 

therefore  order- 
'ed  that  %L  only 

should  be  given  ^     «           «.         «            .                   mi                  •         •           i      i 

back  to  the  GoMOH^  for  the  prisoner. — The  question  is,  whether 

prisoner.  these  sovereigns  can  have  any  reference  to  the  charges  of 

forgery.  On  these  charges  the  questions  will  be.  Did  the 
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prisoner  forge  or  utter  the  notes,  and  did  he  do  so  with 
intent  to  defraud  ?  And  on  these  questions,  how  can  the 
possession  of  28  sovereigns  be  in  any  way  material  ? 

Carrington,  amicus  curias^  cited  the  cases  of  Rex  v. 
Kinsey  (a),  RexY.  O^DonneU^b)^  Rex  y.  Bamett  (c), 
and  Rex  t.  Jones  (df),  and  mentioned  a  case  in  which 
some  persons  were  charged  with  robbing  the  Doncaster 
betting  rooms  of  about  2,000/.,  and  that  on  the  prisoners* 
counsel  (Mr.  Coiiingfuim)  applying  that  about  200  sove- 
reigns found  on  the  prisoners  should  be  returned,  the 
learned  Judge  directed  SOL  to  be  restored  to  enable 
them  to  defray  the  expenses  of  their  defence. 

LiTTLEDALE,  J.,  (having  conferred  with  Patteson, J.) — 
I  have  conferred  with  my  brother  Patieson,  who  says 
that  if  there  is  reasonable  ground  to  suppose  that  these 
sovereigns  are  the  proceeds  of  notes  obtained  by  means  of 
either  of  the  alleged  forgeries,  they  ought  not  to  be  given 
up.  I  think,  in  the  present  case,  that  it  is  not  unreasonable 
to  suppose  that  the  261.  was  part  of  the  money  obtained, 
and  I  think  I  cannot  order  that  to  be  given  back.  The 
surplus  must  be  restored. 

Two  sovereigns  were  restored  by  the  police*  officer  to 
the  prisoner. 

F.  V.  Lee^  for  the  prosecution. 

Godson,  for  the  prisoner. 

[Attomies— Bin/,  and  5.  Godton.] 

(a)  Ante,  p.  447*  (c)  Ante,  Vol.  3,  p.  600. 

{h)  Ante,  p.  138.  (d)  Ante,  Vol.  6,  p.  343. 
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1886. 

Rxx  O.  BURGISS. 

inaoiDdiet.      FoRGERY.— The  prisoner,  in  the  first  count  of  the 
i^"a  pfoDis-      indictment,  was  charged  with  forging  the  followtng  pro- 

nndcr  the  ttat. 

2&8WiiL4,  "No.  719.        £29. 

^Sli «  ^l  "  Birmingham.  March,  1836. 

**^ta!I^*tl»te  "  Three  months  after  date  I  promise  to  pay  to  the 

for  the  ptyment  order  of  Mr.  William  Turner  the  sum  of  twenty-nine 

ttatiog  the  date,  pouuds,  Tslue  received  as  advised. 

J^f  "  Richard  Gale. 

c.  46,  Uco«-  "  Hanbury's,  Taylor,  and  Lloyd's, 

finrgerief  on  Bankers,  London/ 

Joint-stock 

buikfl  shall  be     Q^  which  bill  were  the  fdlowing  indorsements  : — 

laid  with  intent  ^ 

to  defraud  the  "  William  Turner. 


offlceri  whose 
names  are  re- 


C( 


William  F.  Greaves. 


Sr^tran?  "  P*y  S""  ^-  C-  ^^y^'  ^^^^  ^  Co.,  or  order  pro  the 

whether  the  re-  Bank  of  Birmingham. 

proved  by  the  "  James  PearsoB,  Manager. 

^JH^""^  *•  John  Bissel. 


pies,  to  shew  "  Henry  Taylor." 

that  such  per- 

officers  the  ^i^^  intent  to  defraud  Charles  Crudgington.  The  second 
bank/!^re  c^""*^  ^^^  similar;  but  charged  that  the  prisoner  did 
''  offer,  dispose  of,  and  put  off"  the  note.  The  third 
count  charged,  that  the  prisoner  had  in  his  possession 
**  a  certain  other  promissory  note,  for  the  payment  ofS9L, 
on  the  back  of  which  promissory  note  is  indorsed  as 
follows."  It  then  set  out  all  the  indorsements,  except 
the  name  Henry  Taylor ;  and  then  charged  the  prisoner 
with  having  forged  that  indorsement,  with  intent  to  de- 
fraud Charles  Crudgington.  The  fourth  count  was  in  a 
similar  form,  for  offering,  disposing  of,  and  putting  off. 
The  fifth  and  sixth  counts  were  similar  to  the  third  and 
fourth,  except  that  they  charged  the  indorsement  John 
Bissell  to  be  forged,  instead  of  that  of  Henry  Taylor. 
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There  were  six  other  counts  in  similar  forms,  which  laid         igsa 
an  intent  to  defraud  John  Hancox  and  others. 

It  appeared  that  the  prisoner  had  gone  to  the  Worces- 
tershire Banking  Company's  banking-house^  at  Kidder- 
minster ;  but  it  being  after  banking  hours,  he  proceeded 
to  the  house  of  Mr.  Crudgington,  the  manager  of  that 
bank,  and  asked  him  to  discount  the  note,  which  he  (intend- 
ing to  take  the  prisoner  into  custody)  did.  It  was  stated 
by  Mr.  Crudgington,  that  he  was  the  manager,  and  that 
Mr.  John  Hancox  and  others  were  shareholders ;  and  that 
they  were  not  a  corporation,  but  acted  under  a  deed  of 
settlement.  This  was  the  only  evidence  as  to  the  bank, 
its  partners  and  officers. 

It  further  appeared  that,  when  before  the  magistrate, 
the  prisoner  snatched  up  the  forged  note,  and  shewed  it 
in  his  mouth  before  it  could  be  taken  from  him.  When 
the  note  was  put  in  it  was  much  defaced,  and  the  day  of 
the  month  between  the  word  ''March"  and  "  ISSC  was 
wholly  gone.  Evidence  was  given  to  shew  that  the 
note  was  a  forgery,  and  that  the  indorsements  were  also 
forged. 

GodsoHf  for  the  prisoner. — I  submit  that  the  prosecu- 
cution  must  fail.  The  date  is  an  essential  part  of  the 
note. 

F.  V,  Lee,  for  the  prosecution. — I  submit  that  under 
the  Stat.  S  &  3  Will  4,  c.  133,8. 3,  it  is  sufficient  to  describe 
the  note  as  in  a  case  of  larceny,  and  in  an  indictment  for 
larceny  the  date  of  a  stolen  note  is  never  set  out. 

Godson. — According  to  that  mode  of  construing  the 
statute  2  &  3  Will.  4,  c.  123,  the  saying  that  the  prisoner 
forged  a  promissory  note  for  S9/L  would  be  enough 
without  saying  any  more. 

LiTTLBDALE,  J. — I  think  it  would  be  so.     In  the  case 
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of  the  Polish  notes  (a),  this  matter  was  considered  by  the 
Judges.  It  certainly  would  not  be  necessary  to  set  out 
the  date  in  an  indictment  for  larceny. 

Godson. — ^There  is  a  further  objection.  This  is  a 
banking  company  under  the  stat.  7  Oeo.  4,  c.  46,  and  by 
sect.  8  of  that  statute,  it  is  imperative  on  the  company  to 
make  certain  returns  to  the  Stamp-office,  and  all  forgeries 
must,  by  sect.  9,  be  laid  to  be  with  intent  to  defraud 
some  one  of  the  officers  thus  returned.  I  submit  also, 
that  evidence  of  the  returns  should  be  given  the  same  as 
in  the  case  of  Rex  v.  Court  (6).  The  statute  creates 
these  corporations,  and  directs  what  shall  be  done. 

F.  F.  Lee,  for  the  prosecution. — I  submit  that  the 
statute  7  Geo.  4,  c.  46,  is  not  imperative.  The  object  of 
the  Legislature  was  to  prevent  difficulties  of  proof,  and 
not  to  raise  them.  I  should  therefore  put  it,  that  though 
an  intent  charged  under  the  statute  7  Oeo.  4,  c.  46,  would 
have  been  sufficient,  we  are  not  restricted  to  that  mode, 
more  especially  as  the  stat  7  Geo.  4,  c.  64,  which  received 
the  royal  assent  on  the  same  day  as  the  stat.  7  Geo.  4, 
c.  46,  enacts,  that  the  intent  laid  to  ''  defraud  A.  B.  and 
others"  shall  be  sufficient,  and  shall  extend  to  joint-stock 
companies,   and  trustees  ;  and  the  stat.  1 1  Geo.  4  and 

I  Will.  4,  c.  66,  which  was  passed  four  years  later, 
expressly  enacts  in  the  28th  section,  that  in  all  cases  of 
forgery  where  a  company  or  society  is  intended  to  be 
defrauded,  it  shall  be  sufficient  to  lay  an  intent  to  defraud 
one  person  named,  and  others. 

Godson. — There  is  no  word  in  the  stat.  7  Oeo.  4,  c.  64 
repealing  the  stat.  7  Geo.  4,  c.  46,  nor  is  there  in  the  stat. 

I I  Oeo.  4  and  1  Will.  4,  c.  66.     The  statute  7  Geo.  4, 
c.  46,  and  that  statute  alone,  enables  persons  to  form  these 

(a)  Ante,  p.  416.  ct  seq.  (^)  Ante,  p.  486. 
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banking  companies ;  and  if  persons  do  form  them^  they 
must  comply  with  all  its  provisions,  one  of  which  is,  that 
they  shall  return  those  names  to  the  stamp-office,  and  use 
those  persons  as  prosecutors.  This  act  of  parliament 
called  these  banks  into  existence,  and  enabled  them  to 
sue  and  be  sued,  and  also  to  prosecute  in  a  certain  mode; 
and  not  only  that,  but  enacts  that  they  shall  do  so. 


49S 


1836. 


Rex 

V. 
BUROISS. 


LiTTLEDALE,  J.— I  shall  not  stop  the  case.  It  is  a 
very  doubtful  point,  and  as  this  case  may  govern  a  great 
many  others,  I  shall  reserve  it  for  the  opinion  of  the 
Judges  (a). 

Verdict— Guilty. 

F.  V.  Lecj  for  the  prosecution. 
Goilscn,  for  the  prisoner. 

[Attornies— JBiri/,  and  S,  GodionJ] 


(a)  On  the  foWofnug  day,  the 
prisoner  was  convicted  of  utter- 
ing a  forged  promissory  note  for 
26/.,  with  intent  to  defraud  Messrs. 
Addison,  of  Kidderminster.  In 
that  case  no  point  of  law  arose. 


Tlie  prisoner  was  on  that  charge 
transported  for  life;  and  the 
learned  Judge,  therefore,  did  not 
reserve  the  point  above  men- 
tioned. 


VOL.    VII. 


K  K 


N.   p. 


CASES  ON  THE 

STAFFORD  ASSIZES. 
(Crown  Side.) 

BEFORE  MR.  JUaTICE  PATTESON. 


Jxdy  22m/.  I^^*  ^'  DaVID  FosTBR. 

To  convict  a  pri-  INDICTMENT  on  the  statute  2  Will.  4,  c.  34,  sect 


8tat!'2  Will.  4,  10  (a).     The  first  count  of  the  indictment  charged,  that 

the  fciony^of*  ^^^  prisoner    feloniously   had   in    his   possession   **  one 

having  in  his  mould,  upon  which  was  impressed  the  figure  and  appa- 

mouid,  upon  rent  resemblance  of  one  of  the  sides,  that  is  to  say,  the 

prcMe/the're-  obvcFse  side  of  the  king's  current  coin,  called  a  shilling." 

semblance  of  •pjjg  second  count  was  verbatim  the  same,  with  the  sub- 

the  obverse  side 

of  a  shilling,  the  stitution   of   the   words   '*  reverse   side"  for   the   words 

jury  must  be  .  .  ,      , 

satisfied  that,  at    "  obversc  Side.' 

prisoner  h^d  it         '^^^  P^^**  ^^  moulds  in  question,  which  appeared  to  be 

in  his  posses-      made  of  plaister  of  Paris,  had  not,  when   produced  at 

don,  the  whoU        ,  .   ,  i  .  •  i«     i  ■ 

of  the  obverse     the  tnal,  a  complete  impression  of  the  obverse  and  le- 

lingwas^im-^' '   verse  of  a  shilling,  but  only  the  outside  rim,  and  a  slight 

P*"*"®**  °"  ^®.    portion  of  the  other  parts  of  the  impression ;  but  Mr.  Powell, 

not  sufficient      the  inspector  of  counterfeit  coin  to  the  Mint,  stated,  that 

he  believed  that  the  entire  impressions  had,  at  one  time, 

been  upon  them,  but  that  a  part  had  been  obliterated 

out ;  how,  he  could  not  explain. 

Allen,  for  the  prisoner,  objected  that  the  indictment 
was  not  sustained,  as  it  was  not  proved  that,  at  any  time 
when  the  prisoner  had  the  moulds  in  his  possession,  they 
were  impressed  with  the  resemblance  of  the  device  of  a 
shilling,  the  evidence  going  to  a  part  of  the  impression 
only. 

(c)  Set  forth,  Jerv.  Arch.  App.  p.  xcix. 
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PATTBspii^  J. — If  the  jury  believe  that  no  more  than         1836. 


Rbz 


part  of  the  impression  was  impressed  upon  these  moulds 
during  the  time  that  the  prisoner  was  in  possession  of  them,         \r. 
he  is  entitled  to  be  acquitted  upon  this  indictment.  ^"^  ' 

Tb^  prisoner  was  called  on  for  his  defence. 

Patte90M,  J.y  (in  summing  up.) — If  you  believe  that  the 
entire  impression  was  made  upon  either  mould,  and  that, 
while  the  prisoner  bad  it  in  his  possession,  it  had  the 
whole  of  either  the  obverse  or  reverse  of  the  shilling  im- 
pressed on  it,  you  ought  to  find  him  guilty ;  but  if  you 
believe  that  there  never  was  the  whole,  but  only  a  part 
of  the  impression  on  it,  he  is  entitled  to  be  acquitted  on 
this  indictment. 

Verdict — Not  guilty. 

M*Mfthan  and  Corbeii,  for  the  prosecution. 

Jllen,  for  the  prisoner. 

[Attornies— Poiof//,  and  Bennett.'] 


Rex  v.  David  Fostek.  -^"'v  22»w/. 

XHE  first  count  of  this  indictment  charged,  that  the  Onanindict- 
prisoner  feloniously  **  did  make  a  certain  mould,  upon  which  2  wui.  4,  c.  34, 
was  impressed  the  figure  and  apparent  resemblance  of  J^ion*  ^qJ^/i^. 
one  of  the  sides;  that  is  to  say,  the  obverse  side  of  the  inga  mould 

1.      ,  .  11     I         I  .11.        ••      mi  1  **  intended  to 

kmg  s  current  com,  called  a  shillmg.      The  second  count  make  and  im- 
was  similar,  substituting  the  reverse  side  for  the  obverse  Jnd**api»rent" 
side.    The  third  count  charged,  that  the  prisoner  '*  did  ««embiancc  of 
make  a  certain  mould,  which  said  mould  was  intended  to  aide"  ofashii- 
make  and  impress  the  figure  and  apparent  resemblance  c^n't'to  proved 

that  the  prisoner 

made  the  mould, 

and  a  part  of  the  impreasion,  though  he  had  not  completed  the  entire  impression. 

Where  there  are  two  proaecutiona  againat  the  aame  person  for  felony,  the  Judge  will  not,  even 

by  consent,  take  the  evidence  of  the  first  trial,  as  given  in  the  second,  but  the  witneaaea  may  be 

n-iwom  tn  the  aecond  case,  and  their  evidence  read  over  to  them  from  the  Judge's  notes. 

KK2 
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1836.  of  one  of  the  rides,  that  is  to  say,  the  obrerse  side,  of 
the  king's  current  coin,  called  a  shilling.'*  The  fourth 
count  was  exactly  similar,  except  that  it  substituted  *'  a 
reverse  side"  for  an  "obverse  side"  (a). 

M^Mahon,  for  the  prosecution. — As  the  evidence  is 
precisely  the  same  in  this  case  as  in  the  former,  with  the 
exception  of  some  further  proof  as  to  the  making  of  the 
moulds,  I  propose,  with  the  consent  of  the  prisoner's 
counsel,  not  to  call  the  same  witnesses  again. 

Allen,  for  the  prisoner. — I  have  no  objection  to  that 
course  of  proceeding. 

Patteson,  J. — I  doubt  whether  that  can  be  done,  even 
by  consent,  in  a  case  of  felony ;  though  I  know  that  it 
may  in  cases  of  misdemeanor:  but  if  you  recall  the  wit- 
nesses they  may  be  re-sworn,  and  I  will  read  over  their 
evidence  to  them  from  my  notes*  I  believe  that  course 
has  been  frequently  pursued. 

The  witnesses  were  re-sworn,  and  his  Lordship  read 
over  the  evidence  of  each  witness;  the  oral  examination 
and  cross-examination  being  confined  to  the  evidence  ad- 
duced, to  shew  that  the  pair  of  moulds  had  been  made 
by  the  prisoner. 

Allen,  for  the  prisoner,  again  objected  that  the  impres- 
sion of  the  shilling  on  each  mould  was  incomplete. 


Pattesom,  J. — The  objection  cannot  prevail  in  this  i 
The  words  of  the  statute  are,  if  any  person  shall  make 
any  mould,  ''  which  shall  be  intended  to  make  or  impress 
the  figure,  stamp,  or  apparent  resemblance  of  both  or 
either  of  the  sides  of  any  of  the  king's  current  gold  or  silver 
coin ;"  therefore  if  a  man  had  only  begun  to  make  that 

(a)  See  the  stat.  2  Will.  4,  c.  34,  a.  10,  set  out  in  Jerv.  Arch.  App.  xdx. 
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nbich  was  intended  to  be  impressed,  that  could  not  be  1836. 
a  perfect  thing,  but  it  might  be  intended  to  be  made  per- 
fect. The  term  intended  does  not  mean  in  a  state  to 
make  an  entire  impression.  No  man  who  was  beginning 
to  make  a  thing  in  which  he  had  proceeded  a  little  way, 
could  be  supposed  to  intend  to  make  part  only ;  the  in- 
tention must  be  to  make  the  whole.  It  is  clear,  therefore, 
that  if  the  prisoner  had  only  begun  to  make,  the  intention 
to  make  the  whole  may  be  inferred,  though  only  part  is 
actually  made. 

Verdict— Guilty. 

M*Mahon  and  Corbeii,  for  the  prosecution. 

Allen,  for  the  prisoner. 

\AitoTn\e»—PoweU,  and  Benneli.'] 


Rsx  V.  Beardmorr. 

J>HE  prisoner  had  been  committed  for  trial  on  a  charge  if  it  be  moved 
of  stealing  two  rams.  The  indictment  had  not  Ijeen  SJIe^JroS^tion 
taken  before  the  grand  jury,  on  account  of  the  absence  ">«<«€  of 

,.  I  *     •   1      •*  felony  to  poit- 

of  an  accomplice  who  was  a  material  witness.  pone  the  trial 

on  the  ground 
of  the  abience 

C.  Phillips,  for  the  prosecution,  applied  to  the  Court  to  jfj^J^^**™* 

postpone  the  trial  till  next  assizes,  and  grounded  his  motion  practice,  where 

on  the  affidavit  of  the  Rev.  J.  Sneyd,  the  committing  ma-  the  witnettain 

gistrate,  stating  that  the  witness  in  question  was  a  material  J^j^^e^  ** 

and  necessary  one,  that  he  had  absconded ;   but  that,  in  prisoner  or  hit 

friendly  ii  not 

bis  belief,  his  attendance  might  be  insured  at  the  next  as-  to  diicharge  the 

•  prisoner  from 

■"'^■*  custody  except 

onverysuflBdent 
bail,  but  where 

Godson,  for  the  prisoner- — I  submit  that,  under  these  cir-  no  collusion  ap- 

cumstances,  the  prisoner  is  entitled  to  be  discharged  by  the  absent  wit- 
ness and  the 
prisoner  or  his    ' 
friends,  the  practice  is  to  discharge  the  prisoner  on  his  own  recognisance. 
It  is  the  duty  of  magistrates  in  all  esses  to  commit  an  accomplice,  and  not  to  admit  him  to  ball, 
MKwithstanding  it  may  be  intended  to  call  the  accomplice  as  a  witness  on  the  trial. 
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1836.  proclamatioiiy  no  bill  having  been  preferred  against  hinL 
At  all  events,  he  is  entitled  to  be  discharged,  on  entering 
into  his  own  recognizance  to  appear  to  answer  any  charge 
preferred  against  him  at  the  next  assizes.  The  present 
affidavit  is  open  to  great  objection,  it  being  the  practice 
that  it  should  be  made  by  the  prosecutor  or  his  attorney. 
I  will,  however,  waive  any  objection  I  might  take  on  this 
head,  it  having  been  made  by  the  committing  magistrate. 
The  witness  who  has  absconded  is  said  to  be  an  accom- 
plice,  but  I  am  instructed  that  he  was  the  person  who  ac- 
tually stole  the  sheep,  and  that  this  was  part  of  the 
prisoner's  defence. 

C.  Phillips. — I  must  insist  on  the  necessity  of  effec- 
tually securing  the  prisoner's  attendance  by  taking  the 
recognizances  of  other  persons  as  well  as  his  own ;  or  by 
detaining  him  in  custody  until  next  assizes. 

Godson  cited  a  case  (Rex  v.  Bellamy,  not  reported) 
whicb  had  occurred  before  Mr.  Baron  Garrow,  who  had, 
on  a  similar  occasion,  expressed  himself  very  strongly 
against  detaining  a  prisoner  in  custody  upon  the  mere 
chance  that  some  one  would  prefer  a  bill,  and  that,  if  pre- 
ferred, the  grand  jury  would  find  it. 

Mr.  Bellamy,  the  clerk  of  assize. — The  prisoner  is  not 
entitled  to  be  discharged  by  proclamation  until  after  the 
grand  jury  have  been  discharged. 

Patteson,  J. — Of  course  not.  But  I  am  of  opinion 
that  the  prisoner  is  entitled  to  his  discharge  on  entering 
into  his  own  recognizance,  in  such  a  sum  as  the  Court 
shall  name.  I  take  the  practice  to  be  this,  that  where  the 
absconding  or  absence  of  a  material  witness  for  the  pro- 
secution can  be  traced  to  the  acts  or  contrivance  of  the 
prisoner  or  his  friends,  the  practice  is  not  to  discharge 
the  prisoner  on  his  own  recognizance  only,  but  to  require 
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two  other  persoiu  to  enter  into  heavy  recognizances  for        1836. 

his  appearance :  but  in  cases  like  the  present,  where  no'col- 

lusion  between  the  prisoner,  or  bis  friends,  and  the  absent 

witness  appears,  the  practice  is  to  discharge  the  prisoner 

on  his  own  recognizance  only.     I  cannot  help  saying,  that 

I  think  it  very  wrong  in  magistrates  to  let  accomplices  go 

upon  bail,  because  they  are  so  likely  to  abscond ;  and  I 

wish  it  to  be  understood,  that  it  is  the  duty  of  magistrates 

in  all  cases  where  an  accomplice  is  to  give  evidence  for 

the   prosecution,  to  commit  him,  notwithstanding  there 

may  be  an  intention  to  call  him  as  a  witness. 

The  other  witnesses  having  answered  to  their  names, 
were  informed  that  their  recognizances  were  respited  until 
the  next  assizes,  but  not  discharged  ;  and  they  were  also 
informed' that  the  Court  had  ordered  their  expences  to  be 
paid. 

The  prisoner  was  then  brought  up,  and  consented  to 
enter  into  his  own  recognizance  in  the  sum  of  100/.  per- 
sonally to  appear  at  the  next  assizes,  and  then  and  there 
to  answer  to  such  charges  as  should  be  preferred  against 
him,  and  particularly  a  charge  of  stealing  two  rams,  and 
not  to  depart  the  Court  without  leave. 

C.  P/iillipSf  for  the  prosecution. 
Godson,  for  the  pri>oner. 

[Attoroies, ,  and  Pauman.^ 


Rex  17.  Richard  Timmins. 
MANSLAUGHTER.-The  indictment  charged  that  '^ ^''ti'^llT '^ 

^  a  carnage  be 

the  prisoner  so  negligently  drove  an  omnibus,  that  it  was  racing  wiih 

another  car- 
riage, and  from 
being  unabk  to  pull  up  his  horses  in  time  the  first-mentioned  carriage  is  upset,  and  a  person 
thrown  off  it  and  killed,  this  is  manslaughter  in  the  driver  of  that  carriage. 

In  a  case  of  manslaughter  it  was  proved  that  the  deceased  was  at  an  inn  for  three  days,  and 
that  the  innkeeper  asked  him  what  his  name  was,  and  that,  while  there,  letters  arrived  at  the  inn 
directed  in  that  name,  which  letters  were  delivered  to  the  deceased,  and  received  by  him : — Held^ 
that  the  innkeeper  might  be  asked  what  name  the  deceased  gave. 
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1836.         upset;  whereby  Mark  Robinson,  who  was  an  outside  pas- 
senger on  it,  was  thrown  off  and  killed. 

A  witness  for  the  prosecution  stated  that  the  deceased 
stayed  three  days  and  nights  at  his  inn,  and  that  he  asked 
the  deceased  his  name,  and  that  letters  Came  directed  in 
that  name,  which  letters  were  delivered  to  the  deceased, 
and  received  by  him. 

Greaves,  for  the  prosecution. — What  was  the  name  be 
told  you  ? 

Godson,  for  the  prisoner. — I  submit  that  that  cannot  he 
evidence  of  who  the  person  was. 

Patteson,  J. — ^I  think  that  it  is  evidence  to  shew  the 
name  by  which  he  was  usually  known. 

The  evidence  was  received. 

It  appeared  that  there  were  two  omnibuses,  which  were 
running  in  opposition  td  each  otiier,  galloping  along  a 
road,  and  that  the  prisoner  was  driving  that  on  which  the 
deceased  sat ;  and  the  witnesses  for  the  prosecution  stated 
that  the  prisoner  was  whipping  his  horses  just  before  his 
omnibus  upset. 

The  defence  was,  that  the  horses  in  the  onmibus  driven 
by  the  prisoner  took  fright  and  ran  away. 

Patteson,  J.  (in  summing  up.) — The  question  here  is, 
whether  you  are  satisfied  that  the  prisoner  was  driving  in 
such  a  negligent  manner  that,  by  reason  of  his  gross 
negligence,  he  had  lost  the  command  of  his  horses  ?  And 
that  depends  on  whether  the  horses  were  unruly,  or  whe- 
ther you  believe  that  he  had  been  racing  with  the  other 
omnibus,  and  had  so  urged  his  horses  that  he  could  not 
stop  them ;  because,  however  he  might  be  endeaTouring 
to  stop  them  afterwards,  if  he  had  lost  the  command  of 
them  by  his  own  act,  he  would  be  answerable :  for  a  man 
is  not  to  say,  I  will  race  along  a  road,  and,  when  I  am  got 
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past  another  carriage,  1  will  pull  up.  If  the  prisoner  did  1836. 
really  race,  and  only  when  he  had  got  past  the  other  omni* 
bus  endeavoured  to  pull  up,  he  must  be  found  guilty ;  but  if 
you  belieye  that  he  was  run  away  with,  without  any  act  of 
his  own,  then  he  is  not  guilty.  The  main  questions  are, 
were  the  two  omnibuses  racing?  and  was  the  prisoner 
driving  as  fast  as  he  could,  in  order  to  get  past  the  other 
omnibus  ?  and  had  be  urged  his  horses  to  so  rapid  a  pace 
that  he  could  not  control  tliem!  If  you  are  of  that 
opinion,  you  ought  to  convict  him ;  but  if  his  horses  ran 
away  of  their  own  accord,  without  any  act  of  his,  he  is 
entitled  to  an  acquittal. 

Verdict — Not  guilty. 

Greaves  and  CrippSf  for  the  prosecution. 
Godson  9  for  the  prisoner. 

[Attomiea— HincAc/i/f  4*  H ,  and  Pauman*'} 


AsuMORB  V.  Hardy  and  Pautridgb. 

XRESPASS  for  breaking  and  entering  the  plaintiflTs  intreipusfor 

house,  and  taking  the  plaintiflTs  goods.     Pleas—^rW—  '^[^^'S^g^hoiMc 

Not  Guilty ;  second — ^That  the  goods  were  not  the  goods  and  taking  the 

and  chattels  of  the  plaintiflT,  in  manner  and  form  as  in  the  ^oods;  the  de- 
fendant pleaded 
— Jlr««— Not 

Guilty;  seeamd — That  the  goods  were  not  the  plaintiff's;  and  ihird-^At  to  the  breaking,  that  R. 
was  in  arrear  tor  rent  to  W.,  and  that  R.  had  fraudulently  removed  his  goods  to  the  plaintiff's 
bouse,  and  ibat  the  defendants,  as  servants  of  W.,  distrained  the  goods.  The  plaintiff  at  the  trial 
proved  the  trespass,  and  the  defendant  went  into  evidence  of  the  fraudulent  removal: — Held, 
that  the  plaintiff  might  go  into  evidence  in  reply,  to  shew  that  W.  had  parted  with  his  estate 
before  the  removal  of  the  goods. 

A  landlord  has  no  right  to  follow  the  goods  of  a  tenant  who  has  removed  them  after  the  tenancy 
has  expired,  by  reason  of  the  landlord  having  conveyed  away  his  reversion. 

The  answer  of  W.  and  H.  to  a  bill  in  equity,  filed  by  a  third  person,  stating  that  W.  has  con- 
veyed a  reversion  to  H.  is  evidence  against  H.  that  he  has  done  so,  and  if  the  answer  refers  to  a 
deed  that  makes  no  difference,  and  notice  to  produce  the  deed  is  not  necessary. 

In  trespass  fer  taking  goods,  the  plea  that  the  goo'ds  were  not  the  goods  of  the  plaintiff,  puts  no 
more  in  issue  than  the  plea  of  not  guilty  did  fonnerly ;  and  if  the  plaintiff  shews  that  he  was  in 
the  peaceable  possession  of  the  goods  when  they  were  uken,  the  defendant  will  not  be  allowed 
to  shew  that  the  goods  were  the  property  of  a  third  person. 
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1836.  declaration  mentioned ;  third — As  to  the  breaking  and  en- 
tering the  house,  that  on  the  19th  December,  18S5, 
and  from  that  time  to  the  first  of  the  said  several  iiwies 
when,  ^c,  one  John  Riley  was  the  tenant  of  one  Woney 
under  a  demise,  and  was  in  arrear  for  rent,  and  the  said 
rent  being  so  in  arrear,  the  said  Riley  fraudulently  and 
clandestinely  removed  his  goods  and  chattels  to  the  plain- 
tifTs  house,  to  prevent  his  landlord  from  distraining  them 
for  such  arrears;  and  that  the  defendants  as  the  servaoU 
of  Worsey,  and  by  his  autliority,  within  thirty  days  after 
the  said  removal,  the  outer  door  being  open,  entered  the 
plaintiff's  house  to  distrain  the  goods. 
Replication  to  the  third  plea,  de  injurid, 

Maule,  for  the  plaintiff,  opened  a  simple  case  of  ties- 
pass,  stating  that  he  should  reserve  his  answer  to  the 
special  plea  ;  and  give  evidence  in  reply,  to  any  proof  which 
the  defendant  might  offer. 

R.  V.  Richards,  for  the  defendants,  then  opened  a  case 
of  fraudulent  removal,  and  stated  that  he  had  expected 
the  plaintiff  would  have  shewn  some  answer  to  the 
defence. 

Maule. — I  am  prepared  to  shew  that  Worsey  had  ac- 
tually conveyed  away  his  estate  before  the  removal  of 
the  goods. 

R.  F.  Richards. — This  is  too  late;  the  plaintiff  has  con- 
cluded his  case,  he  ought  to  have  given  all  his  evidence 
in  the  cause :  he  knew  the  defence,  and  it  would  be  very 
inconvenient  to  allow  him  to  split  his  case  into  different 
parts. 

Maule  and  Lumley  submitted,  that  the  plaintiff  was 
entitled  to  give  this  evidence  in  reply  when  the  defendant 
had  really  made  out  a  case  in  support  of  his  plea ;  and 
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that  it  would  be  very  inconvenient  to  hold  the  plaintiff        ]g36. 
bound    to  give  evidence  to  meet   a  case  which   might 
never  be  raised  or  established. 

Patteson,  J.  —  There  are  inconveniences  in  both 
courses*  I  thinks  however^  the  plaintiff  may  give  evidence 
in  reply.  He  was  bound  to  begin^  because  the  issues  on 
the  first  and  second  pleas  were  upon  him ;  the  defendant, 
however,  was  bound  to  prove  the  issue  on  the  third  plea, 
and  as  the  plaintiff  has  not  given  any  evidence  on  that 
issue,  be  may  give  it  in  reply. 

Maule. — I  am  prepared  to  shew  that  the  tenancy  of 
Riley  under  Mr.  Worsey  had  ceased,  in  consequence  of 
Worsey  having  conveyed  away  his  estate  to  the  defendant 
Hardy. 

R.  V.  Richards  objected  that  the  landlord  had  still  a 
right  to  distrain  the  goods,  notwithstanding  his  interest 
had  ceased. 

Pattbson,  J.^— I  have  referred  to  the  statute  of  Geo.  2, 
and  also  to  the  stat.  of  6  Anne,  and  1  am  of  opinion 
that  the  landlord  would  not  be  entitled  to  follow  the 
goods  if  the  tenancy  had  really  ceased. 

Maute  then  proposed  to  put  in  the  answer  of  the  de* 
fendant  Hardy  and  of  Worsey  to  a  bill  filed  by  a  person 
named  Richards,  to  set  aside  a  conveyance  of  this  pro- 
perty from  Worsey  to  Hardy,  and  to  enforce  a  specific 
performance,  in  which  answers  both  Worsey  and  Hardy 
stated  that  on  the  13th  January  the  property  was  con- 
veyed by  lease  and  release  from  Worsey  to  Hardy,  and 
the  defendant  Hardy  stated  that  he  had  distrained  for 
rents  due  to  Worsey  before  the  conveyance. 

A.  V.  Richards. — This  is  not  admissible,  it  is  only  se- 
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condary  evidence  of  the  conveyance ;  and  notice  ought  to 
have  been  given  to  produce  the  original,  which  must  be  in 
the  possession  of  the  defendant  Hardy.  In  effect  the 
plaintiff  is  giving  evidence  of  the  contents  of  a  deed.  The 
answers  only  disclose  the  unpression  and  belief  of  the 
parties,  and  it  is  quite  possible  that  the  reversion  did 
not  pass  by  those  deeds*  In  CunUffe  v.  Sefton  (a)  it 
was  decided,  that  an  admission  of  the  execution  of  a 
bond  did  not  dispense  with  the  usual  proof  of  the  exe- 
cution. 

Matde  and  Lumley. — That  point  was  not  decided  in 
Cunliffe  v»  Seflon,  a  nonsuit  had  been  entered  on  another 
ground  ;  and  though  this  point  was  in  the  case,  the  Court 
set  aside  the  nonsuit  on  that  other  ground ;  so  that  it  is  no 
authority  on  the  point  as  to  which  it  is  cited.  Here  the 
plaintiff  proposes  to  use  the  answers  as  admissions,  and 
not  as  evidence  of  the  actual  conveyance.  Surely  if  the 
defendant  has  said  that  Worsey  had  no  interest,  his  decla- 
ration must  be  admissible  in  evidence  against  him.  It  is 
not  for  the  plaintiff*  to  prove  decisively  that  there  is  any 
conveyance,  but  the  defendant  must  prove  the  continu- 
ance of  the  tenancy.  If,  therefore,  the  plaintiff  gives  evi- 
dence of  the  defendant's  declaration,  the  jury  may  deter- 
mine upon  that,  and  also  upon  any  testimony  that  may  be 
offered  by  the  defendant.  This  clearly  appears  from 
the  cases  of  Doe  v.  WcUson  (6),  Bowles  ▼.  Lmtg- 
worthy  (c),  SeweU  v.  Slubbs  {d),  and  Earle  v.  Pickin  (e). 

Patteson,  J.,  as  at  present  advised,  I  think  the  evi- 
dence is  admissible. 

The  answers  were  therefore   read.     In  some  parts  the   . 
defendants  referred  to  the  conveyances. 


(a)  2  East,  183.  {d)  Ante,  Vol.  1.  p.  73. 

(b)  2  Stark.  N.  P.  C.  230.  (e)  Ante,  Vol.  6,  p.  642. 

(c)  6  T.  R.  366. 
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22.  F.  Richards  objected  that  it  now  appeared  that  the 
conyeyance  ought  to  be  produced. 

Patteson,  J. — If  the  evidence  is  admissible  at  all,  this 
cannot  make  any  difference* 

The  defendants  were  not  able  to  rebut  this  evidence^ 
«nd  it  was  conceded  that  the  plaintiffs  must  recover  on 
the  third  issue,  and  also  on  the  first  plea. 

R.  V.  Richards  submitted  that,  on  the  second  plea,  the 
defendants  were  at  liberty  to  shew  that  the  goods  did  not 
belong  to  the  plaintiff,  but  to  Riley. 

Maule  and  Lumley. — It  is  now  to  be  taken  that  the  de- 
fendants are  wrong-doers,  and  it  is  proved  that  the  plaintiff 
was  in  the  peaceable  possession  of  the  goods.  That  pos- 
session is  evidence,  and  conclusive  evidence  of  property 
agunst  a  wrong-doer.  This  is  an  action  of  trespass,  and 
the  defendants  have  no  right  to  raise  a  question  of 
property  against  the  plaintiff.  They  might  set  up  pro- 
perty in  themselves,  or  in  any  person  under  whom  they 
claim ;  but  it  would  be  most  mischievous  to  allow  a  party 
to  seize  goods,  and  then,  by  such  a  plea  as  the  present, 
compel  the  plaintiff  to  prove  his  title  to  the  goods. 

Patteson,  J. — ^This  plea  does  not  raise  any  question 
that  could  not  have  arisen  on  the  old  plea  of  Not  guilty  in 
an  action  of  trespass.  In  Heath  v.  Milward  (a),  where 
there  was  a  plea  that  the  plaintiff  was  not  possessed  of  the 
close  as ,  his  own,  the  defendant  was  held  to  be  not  at 
liberty  to  dispute  the  title  of  the  plaintiff  to  the  close.  I 
think  that  the  plaintiff  is  not  called  upon  to  prove  his 
title  to  the  goods,  and  therefore  it  is  enough  for  him  to 
shew  that  they  were  taken  out  of  his  possession.     If  there 

(a)  2  Scott,  160. 
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had  been  any  doubt  as  to  the  possession,  as  if  Riky  and 
Ashmore  had  both  occupied  the  house,  and  had  been  in 
possession,  then  the  question  of  property  might  have  been 
enquired  into.  That,  however,  was  not  the  state  of 
things  here.  The  plaintiff,  therefore,  is  entitled  to  have 
a  verdict  upon  all  the  issues. 

Verdict  for  the  plaintiff— Damages  40«. 

Mattle  and  Lumley,  for  the  plaintiff. 

/?.  V.  Richards  and  Whitmore^  for  defendants. 

[Attorn ies — Hunt,  and  Harnett.'] 


(Ciml  Side.) 

BEFORE    MR.    JUSTICB   LITTLEDALE. 


Whalley,   Gent.,  One,  &c.  r.  Pepper  and  Hardino, 
Gent.,  One,  &c. 

If  a.  wilfully  ^ASE. — The  first  count  of  the  declaration  stated 
and  maUciousiy  that  the  plaintiff  was,  and  still  is,  one  of  the  attornies  of  the 

cause  B.,  an  »  •      i 

attorney  in         Court  of  King  s  Bench,  and  prosecuted  divers  suits  and 

practice,  to  be 
arrested  on 
mesne  procets, 

A.  knowing  him  to  be  an  attorney,  an  action  on  the  case  lies  against  A.  for  causing  this  arrest ; 
and  the  fact  of  A.  having  a  good  cause  of  action  against  B.  for  a  large  sum,  will  be  no  ground  of 
defence;  and  the  attorney  of  A.  may  be  joined  in  the  action  if,  besides  acting  as  attorney,  he  co- 
operated with  A.  in  causing  the  arrest 

In  an  action  for  a  malicious  arrest,  the  question  is,  whether  the  original  plaintiff  had  a  probable 
cause  of  action  for  the  amount  for  which  he  held  the  party  to  bail ;  and  not  whether  he  had  probable 
cause  of  action  in  the  particular  form  of  action  brought :  thus  where  A.  had  a  good  cause  of  action 
on  a  covenant  for  a  sum  of  1 1502.  against  B.  &  C.  separately,  but  not  jointly ^  and  he  sued  B.  &  C. 
jointly,  and  arrested  B.  in  that  action,  for  that  amount,  it  was  held  that  an  action  for  a  maliopoi 
arrest  would  not  lie  by  B.  against  A. 

In  considering  whether  there  was  probable  cause  for  an  arrest,  the  Judge  will  not  take 
expressions  of  general  malice  into  his  consideration,  as  tending  to  shew  a  want  of  probable  cause. 

If  in  a  declaration  for  a  malicious  arrest  it  be  averred  that  the  plaintiff  was  arregted,  that 
allegation  is  satisfied  by  proof  of  a  detainer. 
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actions  as  nn  attorney,  and  that  the  plaintiff  and  all  other         2836. 
attomies  of  that  Court  prosecuting  suits  there  have  been  . 
and  ought  to  be  priyileged  from  arrests  in  personal  actions 
prosecuted  by  any  subject  of  the  King  against  such  attor- 
ney, either  separately  or  jointly  with  any  other  person  or 
persons;  nevertheless  the  defendants,  well  knowing  the 
premises,  wrongfully  &c.,  on  &c.  maliciously  caused  and 
procured  to  be  sued   and  prosecuted  out  of  the  Court  of 
Common  Pleas  a  certain  writ,  at  the  suit  of  the  said  John 
Pepper,  against  the  said  plaintiff  and  one  Thomas  Whalley. 
This  count  then  recited  the  writ,  and  stated  that  it  was 
indorsed   for  bail  for  1150/.,  and   that  the  plaintiff  was 
arrested,  and  the  action  discontinued,  whereby  the  plaintiff 
was  injured  in  carrying  on  his  business,  &c.     The  second 
count  was  for  a  malicious  arrest,  and  commenced  with 
stating  that  John  Pepper,  having  no  probable  cause  of  ac- 
tion against  the  plaintiff  and  one  Thomas  Whalley  to  the 
amount  of  the  sum  of  money  for  which  the  defendants 
maliciously   caused  the  plaintiff  to  be  arrested  as  here- 
inafter mentioned,  the  defendants  maliciously  sued  out 
a  writ  of  capias  against  the  plaintiff  and  Thomas   Whal- 
ley, &c.  (in  the  usual  form)  indorsed  for  bail  fcr  1 150/. 
Pleas — First,  Not  guilty. — Second,  that  John  Pepper, 
at  the  time  of  suing  forth  the  writ,  and  of  the  arrest,  had 
a  reasonable  and  probable  cause  of  action  against  the 
plaintiff  and  Thomas  Whalley  for  the  amount  for  which 
he  caused  the  plaintiff  to  be  arrested* 

It  was  opened  by  Ludlow^  Serjt.,  for  the  plaintiff,  that 
the  plaintiff  and  his  brother,  Mr*  Thomas  Whalley,  had 
heen  arrested  in  a  joint  action  of  covenant,  at  the  suit  of 
the  defendant  Pepper,  for  1150/.,  that  sum  having  been 
advanced  by  him  on  a  mortgage,  and  they  having  each 
given  a  separate  covenant  for  the  repayment  of  that  sum, 
^ith  an  express  stipulation  that  the  covenant  was  not  to 
he  joint.  This,  therefore,  shewed  a  want  of  probable 
cause  for  a  joint  action.  With  respect  to  the  first  count  it 
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1836.  would  be  shewn  tiiat  the  plaintiff,  being  an  attorney,  and 
BO  privileged  from  arrest,  was  wrongFully  arrested  by  the 
procurement  of  the  defendants.  Formerly  if  an  attorney 
was  sued  jointly  with  an  unprivileged  person,  the  attorney 
lost  his  privilege  from  arrest;  but  since  the  stat.  2  Will. 4, 
c.  39j  the  attorney  was  entitled  to  his  privilege,  whether  sued 
jointly  or  not  (a).  The  defendant  Mr.  Harding  was  the 
attorney  of  Mr.  Pepper,  and  by  merely  being  the  at- 
torney he  would  not  be  liable  in  this  action ;  but  in  die 
present  case  evidence  would  be  given  to  shew  that  the 
acted  in  the  business  much  more  than  as  the  mere  attor- 
ney in  the  cause. 

It  appeared  that  Mr.  Pepper,  who  resided  at  Buralem, 
had  advanced  a  sum  of  1150/.,  on  mortgage,  to  the  plain- 
tiff and  his  brother,  Mr.  Thomas  Whalley,  there  bemg  in 
the  mortgage  deed   a  covenant,  by  the  pluntiff  and  his 
brother,  "  severally,  but  not  jointly,**  to  repay  the  amount. 
An  affidavit  of   debt  sworn  by  Mr.  Pepper  before  the 
other  defendant,  Mr.  Harding,  who  was  an  attorney  in 
practice,  at  Burslem,  was  put  in,  which  stated  that  the 
plaintiff  and  Mr.  Thomas  Whalley  were  justly  indebted 
to  Mr.  Pepper  in  the  sum  of  1 150/.      It  further  appeared 
that  a  bailable  writ  was  sued  out  against  the  plaintiff  and 
Mr.  Thomas  Whalley,  jointly,  at  the  suit  of  Mr.  Pepper, 
for  1150/.;   and  an  examined  copy  of  the  sheriff's  return 
to  that  writ  was  put  in,  from  which  it  appeared  that  the 
sheriff  of  Staffordshire  had  taken  the  plaintiff  on  a  capias 
ad    satisfaciendum,  and  had  detained    him  on  the  writ 
above  mentioned,  but  that  the   plaintiff  had  been  dis- 
charged from  both  by  order  of  Mr.  Justice  PaitesoH^  who 
was  then   holding  the  assises  at  Stafford,  so  that  in  fact 
the  plaintiff  was  only  in  custody  for  a  few  minutes.     On 
the  part  of  the  plaintiff  it  was  proposed,  that,  instead  of 
Mr.  Justice  Paitesan  being  examined  as  a  witness,  the 


(a)  So  held  in  the  cases  of  Keep  v.  Biggt,  2  D.  P.  C.  278,  and  Put 
y.Pocock,  2a  fc  M.  146. 
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Wballet 


two  learned  Serjeants  engaged  in  the  cause,  should  wait         1836. 
.on  him  in  his  room  adjoining  the  Crown  Court,  and  re* 
port  to  the  jury  what  that  learned  Judge  stated  respecting      "  ""d^' 
the  discharge  of  the  plaintiff,  which  was  accordingly  done,       P«^'»»- 
but  the  learned  Judge  had  no  recollection  of  any  thing  more 
than  the  fact  that  he  did  order  the  plain tifi^s  discharge. 
To  show  malice  against  the  defendant  Harding,  Miss  Ca- 
therine Kenderdine  was  called  to  prove  that,  three  days 
before  the  arrest  of  the  plaintiff^  she  heard  the  defendant 
Harding  say  to  a  person,  who  was  stated  to  be  Mr.  Jones, 
of  London,  that  he,  Mr.  Harding,  would  ''  strike  a  docket 
against  Whalley,  and  sell  every  stick  and  stone  of  the 
property,  and  ruin  the  whole  set."    To  show  the  termina- 
tion of  the  suit  in  the  action  Pepper  v.  Whalley^  an  exa- 
mined copy  of   the    judgment    of   discontinuance  was 
put  in ;  and  to  shew  that  the  defendants  knew  that  the 
plaintiff  was  an  attorney,  a  letter  of  the  defendant  Hard- 
ing, dated  the  16th  of  June,  1834,  addressed  to  the  plain- 
tiff, aa  **  William  Whalley,  Esq.  Solicitor"  was  given  in 
evidence,   that  letter  stating  that  '*  Mr.  Pepper  is  deter^ 
mined  to  have  his  money,  and  I  have  his  authority  to  use 
every  means  the  law  will  allow  to  attain  that  effect."  It 
was  also  proved  that  Mr.  Harding  had,  since  the  year  1829, 
acted  as  the  agent  of  Mr.  Pepper  in  the  receipt  of  his 
rents. 

Talfourd,  Serjt*,  for  the  defendants. — I  submit  that  the 
sheriff'a  return  is  not  suflBcient  evidence  of  the  arrest  as 
agunst  my  clients. 

Ludlow,  Seijt,  cited  the  case  of  Gyfford  v.   Wood- 

gate  {a). 

LiTTLEDALBj^  J. — I  will  give  leave  to  move  on  this  point. 

(a)  11  Ea.  297*    In  that  case      third  persou8,prii?iA/acte  evidence 
the  Court  held,  that  the  flherirs     of  the  facts  therein  stated, 
'ctun  was,  in  an  action  between 

VOL.  VII.  L  L  N.  P. 


510  CASES  ON  THE 

1936.  Talfaurd,  Serjt — ^The  sheriflTs  return  states  a  detainer, 

and  not  an  arrest.    If  the  sherifTs  return  is  to  be  taken  as 
evidence,  it  is  evidence  only  of  a  detainer. 

L1TTLEDALE9  J» — I  think  it  is  sufficient,  but  I  doubt 
whether  your  second  plea  is  any  answer  at  all  to  the  first 
count. 

Ta^aurd,  Seijt — I  submit  that  the  pkintiff  most  be 
nonsuited,  as  there  is  abundant  evidence  of  probaUe 
cause.  It  is  not  necessary  to  justify  strictly ;  it  la  suffi- 
cient if  the  party  had  reasonable  ground  for  his  action. 
It  is  clear  that  the  defendant  Pepper  had  a  cause  of  action 
against  the  present  plaintiff  for  11502.;  and  on  the  second 
count  the  question  of  the  plaintiff  being  an  attorney  does 
not  arise.  Therefore  it  all  turns  on  the  point,  that  a 
joint  action  would  not  lie,  though  a  separate  action  would 
lie,  which  is  a  mere  slip;  and  I  submit  that  a  plaintifTs 
merely  mistaking  his  form  of  action  will  not  make  him  ha- 
ble  to  an  action  for  a  malicious  arrest 

LudhWf  Seijt — ^There  is  not  the  slightest  probable 
cause  for  the  action  Mr.  Pepper  brought.  The  covenant 
is  expressly  several,  and  not  joint. 

Godson,  on  the  same  side. — By  the  case  of  Piii  v.  Po- 
cock  (a),  it  is  clear  the  pluntiff  was  not  liable  to  be  arrested 
in  any  form  of  action,  either  jomt  or  separate.  It  is  said 
to  be  a  slip ;  but  I  should  say,  it  was  a  slip  maliciously 
made,  as  there  was  an  avowed  intention  to  '*niin  the 
whole  set.** 

Canrington,  on  the  same  side. — That  the  plaintiff  was 
not  liable  to  be  sued  in  a  joint  action  is  admitted,  but  he 
was  80  sued.    Then  was  he  so  sued  by  a  slip,  or  wilfully 

(a)  2  G.  &  M.  146. 
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and  from  malice?  That  the  latter  was  the  case  is  abun- 
dantly shewn  by  the  conduct  and  declarations  of  the 
parties. 

LiTTLEDALE,  J. — It  appears  to  me,  that  the  defendant 
Pepper  had  a  probable  cause  of  action  against  the  plaintiff* 
for  1150/.  in  a  separate  action  of  covenant;  and  I  think 
that  the  question  of  probable  cause  is  not  affected  by  any 
technicality  as  to  the  form  of  the  action.  The  first  count 
of  the  declaration  does  not  aver  a  want  of  probable  cause; 
but  the  second  plea,  it  may  be  said,  goes  to  the  whole  de- 
claration. Still  there  is  the  question,  whether  that  is  any 
answer  to  the  first  count ;  and  I  think  that  the  proof  of 
probable  cause  is  not  a  ground  of  nonsuit  on  that  count. 

TiUfburd,  Serjt. — I  have  felt  that  distinction  all  through 
the  case. 

LiTTLEDALB,  J. — I  think  the  case  must  go  to  the  jury 
on  the  first  count,  and  the  jury  find  for  the  defendant  on 
the  second  plea ;  and  as  that  plea  is  pleaded  to  the  whole 
declaration,  my  Brother  Ludlow  must  move  for  judgment 
non  obstante  veredicto,  on  the  ground  that  the  second  plea 
is  no  answer  to  the  first  count. 

Ludlow^  Serjt. — The  second  plea  avers  that  there  was 
probable  cause  for  a  joint  action.  Now,  though  the 
defendants  have  proved  probable  cause  for  an  action, 
they  have  not  proved  any  probable  cause  for  a  joint  action. 

LiTTLBDALE,  J. — I  think  that  probable  cause  means  a 
probable  cause  of  action,  and  not  probable  cause  for  any 
particular  form  of  action.  It  has  been  argued  by  Mr. 
Godson,  and  Mr.  Carrington,  that  the  expressions  of 
malice  ought  to  be  coupled  with  the  facts  of  the  case, 
to  shew  a  want  of  probable  cause:  but  I  think  that 
is  not  so. 
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Talfourdy  Serjt.,  addressed  the  jury,  as  to  the  case  on 
the  first  eount  of  the  declaration  only. 

LiTTLEDALEy  J.,  (in  Summing  up.) — The  first  count  of 
this  declaration  is  for  causing  the  plaintiff*  to  be  arrested, 
he  being  a  privileged  person :  and,  on  this  part  of  the  case, 
I  shall  hold  that  the  action  is  maintainable,  tboagh  the 
instances  of  actions  of  this  kind  are  not  numerous  (a). 


(a)  In  the  case  of  Cameron  v, 
Light/oot,  2  Sir  W.  B.  1190^  it  was 
held,  that  a  defendant  who  was  ar- 
rested at  a  tavern,  on  his  way  home 
from  the  trial  of  his  cause  in  C.  P., 
could  not  msuntain  trespau  against 
a  pluntiff  who  caused  him  to  be 
arrested  while  thus  privileged. 
In  that  case  De  Grey,  C.  J.,  said 
— "  It  has  been  held,  in  Vandevald 
V.  LlueUjfn,  1  Keb.  220,  that  a  wit- 
neu  arrested  during  his  attend- 
aoce  hath  no  remedy  but  by  habeas 
corpus  to  deliver  him ;  but  the 
officer,  who  knew  the  reason  of  his 
attendance,  might  be  attached  for 
the  contempt.  If  one  be  arrested 
on  a  writ  unduly  obtainedt  false  im- 
prisonment lies  against  the  plain- 
tiff; but  if  one  who  hath  a  suit 
depending  be  arrested  eundo  vel 
redeundo,  the  Court,  upon  motion, 
will  set  him  at  liberty,  and  punuh 
the  party  that  arrested  him,  if  he 
knew  the  cause  of  his  attendance. 
In  none  of  the  books  is  there  any 
intimation  of  an  action  bdng 
mttntainable  for  such  an  arrest, 
for  the  question  has  always  been 
merely  the  delivery  of  the  party; 
the  process  still  continuing  legal, 
and  capable  of  being  executed  at 
a  subsequent  time,  when  privilege 
does  not  intervene."  '*  So  bank- 
rupts when  certificated,  soldiers 
to  a  certun  degree,  and  many 
other  individuals,   are  privileged 


from  arrest  by  acts  of  parliament ; 
but  though,  in  many  cases,  the 
process  is  declared  void,  yet  in 
none  has  any  instance  been  pro- 
duced of  an  action  of  false  im- 
prisonment being  brought,  much 
less  will  it  lie  in  the  present  case, 
where  the  writ  is  not  void  nor  the 
arrest  illegal,  but  only  improperiy 
timed.** 

In  the  case  of  TarkonY.  Tuhar, 
Doug.  646,  it  was  held,  that  nei- 
ther the  sheriff'  nor  hu  officer  are 
liable  in  an  action  for  Jalse  im- 
prisonment in  arresting  a  peer  or 
other  privileged  person ;  bat  Lord 
Mansfield  says — "  Whether,  if  the 
defendants  had  done  any  thing  op- 
pressive, with  full  notice  of  all 
the  circumstances,  an  action  on  the 
case  might  be  maintained,  is  an- 
other question.'*  And  Mr.  Justice 
Buller  says — '*  The  original  plain- 
tiff would  not  be  liable  to  an  ac- 
tion of  trespass  till  the  writ  is 
superseded;  for,  till  then,  it  is  s 
justification.  After  a  supersedeas 
trespauvnH  lie  agunst  the  jMrfy, 
but  not  agunst  the^heriff. 

In  the  case  of  Parsons  t.  Lloyd, 
3  Wils.  341,  it  vras  held,  that  if  s 
person  be  arrested  on  a  writ  which 
is  wholly  void  (and  not  merely 
irregular),  false  imprisonment  lies 
against  the  person  at  yrhwt  suit  it 
was  sued  out 
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The  second  count  is  for  arresting,  without  probable  cause,        1836. 
Now,  I  think,  there  was  probable  cause;  and,  as  the 
defendant  Pepper  had  a  good  cause  of  action  for  1150/. 
against  the  plaintiff,  and  his  brother  separately,  I  think 
the  allegation  in  the  second  plea  is  substantially  proved. 
With  respect  to  the  first  count  of  the  declaration  it  is 
admitted  that  the  plaintiff  was  an  attorney,  and  as  such  he 
is  privileged  from  arrest ;   and  if  the  defendants  caused 
him  to  be  arrested,  knowing  him  to  be  a  privileged  person, 
that  knowledge  is  a  circumstance  from  which  you  may  in- 
fer that  they  did  it  maliciously ;  and  the  fact  of  Mr.  Pep- 
per having  the  best  cause  of  action  possible  against 
Mr.Whalley  would  not  form  any  ground  of  defence.  Then 
was  the  arrest  caused  by  the  defendants  jointly  ?    It  is 
proved  that  Mr.  Pepper  made  the  affidavit  to  hold  to  bail; 
it  is  therefore  clear  that  he  caused  it.     With  respect  to 
Mr.  Harding,  the  case  admits  of  a  different  consideration. 
He  was  the  attorney  of  the  other  defendant;   and,  as 
attorney  only,  he  would  not  be  liable  in  this  action.      But 
you  will  consider  whether  or  not,  from  the  other  evidence 
in  this  cause,  you  are  satisfied  that  he  co-operated  with 
the  other  defendant  in  causing  Mr.  Whalley  to  be  arrested. 
It  is  shewn  that  Mr.  Harding  acted  for  Mr.  Pepper  in 
other  business,  and  there  is  also  his  letter  and  certain  de- 
clarations.    The  affidavit  is  sworn  before  him,  and  he  is 
the  attorney  who  sued  out  the  writ.     It  appears  by  the 
sheriff's  return,  that  Mr.  Whalley  was  also  taken  on  a  ca. 
sa.    However,  I  think  that  Mr.  Whalley's  cause  of  action 
in  the  present  case  is  not  at  all  affected  by  that ;  and  you, 
in  considering  the  amount  of  damages,  may  take  it  that 
Mr.  Whalley  was  in  custody  but  a  very  short  time,  and 
that  the  application  to  my  Brother  Patteson  was  speedily 
nade.    I  think,  also,  that  you  ought  to  find  for  the  defen- 
dants on  the  second  count  and  the  second  plea. 

The  Foreman  of  the  Jury. — We  are  unanimous  in  find- 
^H  for  the  defendants  on  the  second  count ;  but  two  of  the 
gentlemen  haveaconscientious  scruple  aboutfinding  malice. 
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LiTTLEDALE,  J. — ^With  respect  to  Mr.  Harding,  there 
are  the  expressions  which  have  been  proved,  which  go  to 
shew  a  general  feeling  with  respect  to  Mr.  Whalley. 
The  question  of  malice  is  a  question  for  you,  and  not  for 
me.  An  attorney  cannot  legally  be  arrested :  and  if  the 
defendants  knew  him  to  be  an  attorney,  that  is  an  ingre- 
dient to  shew  malice. 

A  Juron — If  Mr.  Harding,  from  extreme  anxiety  to  get 
the  money  for  his  client,  put  the  name  of  an  attorney  into 
the  writ,  knowing  him  to  be  so,  can  we  find  for  the 
defendant? 

LiTTLEDALB,  J. — The  law  says,  an  attorney  shall  not 
be  arrested. 

Verdict  for  the  plaintiff— Damages  one  farthiog 
on  the  first  count;  and  for  the  defendant  on 
the  second  count  and  the  second  plea. 

LiTTLEDALE,  J. — I  shall  give  my  Brother  Ta^cmrd 
leave  to  move  to  enter  a  nonsuit  if  the  Court  should  think 
the  sheriflTs  return  not  evidence  of  the  arrest;  and  my 
Brother  Ludlow  must  move  for  judgment  non  obskuUe 
veredicto  (a). 

Talfourd^  Serjt. — I  hope  your  Lordship  will  certify  to 
deprive  the  plaintifi^  of  oosts. 

LiTTLEDALE,  J. — ^No ;  the  law  must  take  its  course. 

Ludlow^  Serjt.,  Goebon,  and  Carringion,  for  the  plaintiff. 

Talfourd,  Seijt.,  and  R.  V.  Richards,  for  the  de- 
fendants. 

[Attomies— ^Aa/%,  and  /.  P.  Harding.'] 

{a)  No  motion  was  made  on  either  side,  as  the  parties  came  to 
a  compromise. 
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SHREWSBURY  ASSIZES. 

{Croum  Side^) 

BEFORE  MR.  JUSTICE  LITTLEDALE. 


Rex  v.  Rooney  and  Others. 

X  H£  prisoner  Rooney  was  apprehended  on  the  30th  of  Where  a  pri- 
March,  1836,  on  a  charge  of  having  with  four  other  per-  Uwr'the^m- 
sons,  on  the  gSrd  of  March,  robbed  Mr.  Thomas  Wood-  °»««>n«f  t»»« 

offence,  was  ap- 

ward  of  25L  in  bank  notes,  9/.  in  gold  coin,  and  19  shillings  prehended  on  a 
in  silver  coin.    When  apprehended,  the  prisoner  Rooney  biog  a.  of  25;. 
had  in  his  possession  10  sovereigns  and  4  half-sovereigns,  {^  gll^^'^^^^^ 
no  part  of  which  was  identified  by  Mr.  Woodward  as  his  thepri«onerwai 

found  a  sum  of 

property.  12/.  in  gold, 

but  none  of  it 
identified,  the 

WaUon,  for  the  prisoner  Rooney,  applied  that  the  J"^^  ®*^**®"^ 
money  might  be  restored  to  the  prisoner,  to  enable  him  to  to  the  prisoner, 
make  his  defence  on  the  trial.     He  submitted  that  the  able  him  to  "' 
gold  was  greater  in  amount  than  that  lost  by  the  prose-  J^^^**^*' 
cutor;  and  as  none  of  it  could  be  identified,  the  prisoner 
ought  to  be  presumed  innocent  till  he  was  proved  to  be 
guilty  of  the  stealing  it. 

Bather  and  F.  V.  Lee,  for  the  prosecution,  cited  the  case 
of  Rex  V  Burgiss  (a),  and  argued  that  the  surplus  amount 
of  gold  above  that  lost  by  Mr.  Woodward  was  easily  ac- 
counted for,  as  sufficient  time  had  elapsed  for  the  stolen 
notes  to  have  been  changed. 

LiTTLEDALK,  J. — I  am  of  Opinion  that,  as  a  week  had 
elapsed  between  the  time  of  the  robbery  to  the  time  of  the 

(a)  Ante,  p.  488. 


fil6 
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appreheiuioif  of  the  prisoner  Rooneyy  I  may  presume  dut 
a  portion  of  the  money  in  his  possession  was  obtained 
from  other  sources.  I  shall  order  51.  to  be  pwen  up  to  him 
for  his  defence. 

'  Order  accordingly. 

Bather  and  F.  V.  Lee,  for  the  prosecution. 
Watson  and  Meteyard  for  the  prisoner. 

[Attornies — Moore,  and  Pemiy.] 


An  unfinitbed 
building  intend- 
ed «i  a  cart- 
•hed,  which  ij 
boarded  up  on 
all  iu  tidee ,  and 
bae  a  door  witb 
a  lock  to  it,  and 
the  frame  of  a 
roof  with  loose 
gorse  thrown 
upon  itybecauie 
St  is  not  yet 
tbatcbed,  is  a 
building  within 
the  Stat.  7  &  8 
Geo.  4,  c.  29, 
S.44. 


Rex  v.  WoRRALL. 

JL  HE  prisoner  was  indicted  under  the  stat  7  &  8Ge«i. 
4,  c.  29,  s.  44j  for  stealing  two  pieces  of  wood  fixed  to  a 
certain  building,  the  property  of  Robert  Burton  the  elder. 
It  appeared  that  the  place  in  question  was  intended  for 
a  cart-shed  in  a  field,  and  that  on  all  its  sides  it  was  board- 
ed up,  except  where  there  was  a  door  which  had  a  lock 
to  it.  It  also  appeared  that  it  had  a  wooden  framework 
for  a  roof  ready  for  thatching,  but  that  it  had  no  thatch, 
some  gorse  being  thrown  on  it. 

F»  V.  Zi^e  submitted  that  this  was  not  a  building  within 
the  statute. 


LiTTLEDALE,  J. — I  think  it  is  a  building. 

Verdict— Guilty. 
Phillimore,  for  the  prosecution. 

F.  V.  Lee,  for  the  prisoner. 


[Attornies— Du/re  if^alty  and  Penny.] 
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1836. 

Rex  v.  Roonby  and  Four  Others. 

aOBBERY. — ^Tbe  prisoners  were  indicted  for  robbing  A.  and  B.,  when 
Thomas  Woodward  of  35/.  in  bank  notes,  9/.  in  gold  coin,  tog«th^,  tm 
and  19*.  in  silver.    The  same  prisoners  were  also  indicted  JiSelime^^A. 
for  robbing  Thomas  Urwick  of  a  silver  watch,  and  silver  of  i»4°*°^» 

com  to  the  amount  of  1 1*.  Oa.  and  fiolenoe 

On  the  trial  of  the  first  indictment  it  appeared,  that,  on  both.^  Thim 

the  evening  of  the  23rd  of  March,  Mr.  Woodward  and  ^"„fSJ'';£f" 

bis  nephew,  Mr.  Urwick,  were  travelling  in  a  gig  from  robUngof  a., 

Wrexham  to  Shrewsbury,  and  were  stopped  by  five  per-  dictment  for  the 

sons,  who  beat  and  robbed  them.  S««Xjwlhi 

trial  of  the  fint 
indictment,  eri- 

Bather,  for  the  prosecution,  proposed,  on  the  trial  of  <>«om  might  be 
the  first  indictment,  to  ask  Mr.  Urwick  what  he  had  of  the  ion  of 

1     X  the  watdi  by 

*®»*-  B.,  and  that  it 

woi  found  00 

Watson,  for  the  prisoner. — That  is'  the  subject  of  the  sonm,  but^hat 
other  bdictment.  il^tlTS 

given  of  any 

jBa/A^.— Suppose  Mr.  Urwick  had  dropped  his  JJ^bT  rtS"^ 
pocket-book  by  accident  at  the  time  of  the  robbery,  and  lobben. 
that  pocket-book  had  been  found  on  one  of  the  prisoners, 
would  not  that  be  evidence?  Again,  suppose  twenty-four 
passengers  in  one  omnibus  robbed  .all  at  once ;  and,  on  an 
indictment  for  robbing  the  first,  it  appeared  that  the  pri- 
soner, when  apprehended,  had  in  his  pocket  one  article 
stolen  from  each,  would  not  that  be  conclusive  that  he 
was  the  thief? 

LiTTLBDALB,  J.— I  think  it  makes  no  difference  that 
Mr.  Urwick's  watch  is  the  subject  of  the  next  indict- 
ment. I  must  own  that  I  think  a  part  of  the  evidence  is 
inadmissible.  Suppose  Mr.  Urwick  had  not  been  there 
at  all,  and  that  when  Mr.  Woodward  was  robbed  a  watch 
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loas.  bad  been  unSer  the  seat  of  his  gig;  and  that,  after  the 
robbery,  he  had  discovered  that  the  watch  was  missing, 
I  have  no  doubt  that  evidence  might  be  given  of  the  loss 
of  the  watch  at  the  place.  So  I  think  you  may  give  evi- 
dence that  Mr.  Urwick  lost  his  watch  at  the  same  time 
and  place ;  but  you  must  not  go  into  evidence  of  the  violence 
that  was  offered  to  him.  One  question  in  this  case  is,  whe- 
ther these  persons  were  at  the  place  in  question  when 
Mr.  Woodward  was  robbed ;  and  as  proof  that  they  were 
so,  we  must  hear  evidence  that  one  of  them  has  got  some- 
thing which  was  lost  there  at  that  time. 

Mr.  Urwick  stated,  that  he  lost  his  watch  and  part  of 
his  fob,  which  afterwards  were  found  on  one  of  the 
prisoners. 

The  jury  found  all  the  prisoners  guilty. 
Bather  and  F.  V.  Lee^  for  the  prosecution. 

Watson  and  Meieyard,  for  the  prisoners.' 

[Attomies — Moore,  and  Penny,] 


Rbx  «.  Holt. 

OnanindictiDcnt  ShOOTING. — ^The^rf^  count  of  the  indictment  against 
»hoot^**one^  ^^^  prisoner  was  for  feloniously,  maliciously,  and  unlaw- 
acc  of  thoodDg    fully  shooting  "  at  one  John  Hill,**  on  the  SSrd  of  March, 

may  be  laid  in  "^  ^ 

one  set^of 

conott,  ai  being 

with  intent  to  muider,  &c  H.;  aoA  in  anoHier  seft  of  counts  at  with  intent  to  murder^  ftcL. 

A  penon  intending  to  iboot  at  and  Icill  h.  shot  at  H.,  misUking  liim  for  L.,  but  did  not 
kill  H.  On  an  indictment  in  the  uiual  form,  fer  shooting  at  H.  with  intent  to  murder  H.,  ftc 
the  Judge  left  it  to  the  jury  to  say,  whether  there  was  an  intent  to  murder  H.;  but  his  Lordship 
laid  it  down,  that  the  law  infers  that  a  party  intends  to  do  that  which  is  the  inssediate  and  necemary 
e£Eect  of  the  act  which  he  commits.  The  Jury  found  that  the  prisoner  did  not  intend  to  do  any 
harm  to  H.,  and  the  Judge  directed  an  acquittal  to  be  recorded. 

If,  after  the  grand  Jury  are  discharged,  a  prisoner  charged  with  maliciously  shooting  is  ac- 
quitted, the  Judge  will  not  order  the  prisoner  to  be  detained,  while  articles  of  the  peace 
against  the  prisoner  are  prepared. 
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at  Drayton  in  Hales,,  with  intent  to  murder  "  the  said  1836. 
John  HUV*  Second  county  for  the  like,  with  intent  to 
maim  him.  Third,  with  intent  to  disfigure  him.  Fourth, 
with  intent  to  disable  him.  Fiflh,  with  intent  to  do  him 
some  grievous  bodily  harm.  The  6th,  7th,  Sth,  9th,  and 
lOth  counts  charged  the  shooting  to  have  been  *' a<  the 
Rev.  James  Lee/'  with  intent  io  murder  **  the  said  Rev. 
James  Lee,^  and  with  intent  to  maim  him,  &c.,  as  in  the 
former  counts. 

C.  PhilUps,  for  the  prisoner. — I  submit  that  this  in- 
dictment must  be  quashed.  There  are  two  distinct  fe- 
lonies charged  in  it.  .  I  am  fully  aware  that  in  forgery 
die  intent  is  always  laid  to  defraud  different  persons;  but 
this  is  the  first  time  I  ever  saw  two  distinct  cbiirges  of 
shooting  attempted  to  be  joined.  If  it  had  been  a  case 
of  murder,  and  those  two  gentlemen  had  been  both  shot^ 
the  two  charges  could  not  have  been  included  in  the  same 
indictment,  though  both  had  been  killed  at  the  same  time, 
by  the  same  hand^  and  the  same  ball. 

F.  V.  Lee,  on  the  same  side. — Two  misdemeanors  may 
be  joined,  but  two  felonies  cannot.  Here,  one  set  of 
counts  charges  the  prisoner  with  shooting  at  Mr.  Hill, 
and  the  other  set  with  shooting  at  Mr.  Lee. 

LiTTLEDALE,  J.  —  It  sccms  to  me  that  these  counts 
may  well  be  joined.  It  is  all  one  act,  though  differently 
charged.  It  is  like  the  case  of  forgery,  where  different 
intents  are  laid :  here  there  is  one  act  of  shooting  charged 
with  several  different  intents.  I  agree  that  two  murders 
by  the  same  shot  could  not  be  joined  in  one  indictment. 
For  murder  it  would  be  wrong;  but  I  think  this  is  similar 
to  the  cases  of  forgery,  where  the  intent  is  laid  to  defraud 
different  persons.  I  do  not  remember  any  thing  of  the 
kind  before,  but  I  see  no  objection  to  it.  The  case  must 
go  on. 
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1836.  ^^  ^^  opened  by  Whaieley,  for  the  prosecution,  that  the 

Rev.  James  Lee  was  the  vicar  of  Drayton  in  Hales,  and 
that  the  prisoner  had  formerly  been  governor  of  the  poor- 
house  there,  and  also  assistant  overseer;  and  that,  on  the 
^rd  of  Marchi  1836,  the  prisoner,  who  had  purchased 
gunpowder  and  large  shot,  went  to  the  vicarage  and  used 
violent  expressions,  and  called  to  the  Rev.  J.  Lee  to  come 
out  and  be  killed;  at  the  same  time  taking  a  pistol  from 
his  pocket.  At  this  time  the  Rev.  J.  Lee  was  in  his  par- 
lour with  Mr.  Hill,  and  desired  Mr.  Hill  to  go  out  and 
pacify  the  prisoner.  Mr.  Hill  went  from  the  parlour 
into  the  hail,  and  the  prisoner  instantly  fired  the  pistol  at 
him,  but  without  doing  him  any  injury.  The  prisoner  was 
immediately  taken  into  custody,  when  he  said,  *'  I  have 
shot  the  parson,  and  shall  die  happy  ;**  and  on  being  in- 
formed that  he  had  shot  at  Mr.  Hill,  and  not  at  the  Rev. 
J.  Lee,  the  prisoner  stated  that  he  was  sorry,  as  he  did 
not  intend  to  shoot  Mr.  Hill.  On  these  facts,  Whateley 
submitted,  that  if  the  prisoner  intending  to  shoot  at  Mr. 
Lee  shot  at  Mr.  Hill,  his  ofience  would  be  equally 
within  the  stat.  9  Geo.  4,  c.  31,  ss.  1 1  &  12. 

LiTTLBDALE,  J.— I  am  uot  SO  clear  about  that  If  Mr. 
Hill  had  been  killed,  and  the  indictment  had  been  for 
murder,  it  would  have  made  no  difference  that  the  pri- 
soner intended  to  have  killed  another  person. 

Godson,  for  the  prosecution.  —  The  case  of  Rex  v. 
Huni  (a),  bears  strongly  on  the  present  case. 

C  Phillips,  for  the  prisoner.  — The  first  set  of  counts 
is  for  shooting  at  Mr.  Hill. 


(a)  R.  &  M.  C.  C.  93.  cited  1  R.  C.  &  M.  601. 
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LiTTLBDALB,  J.  —  The  second    set    of  counts,  for        1836. 
shooting  at  Mr.  Lee,  I  consider  to  be  quite  out  of  the 
question. 

C.  Phillips. — ^Tocome  within  this  act  of  parliament,  the 
prisoner  must  have  shot  at  a  certain  person,  with  intent 
to  kill  that  person.  So  must  the  prisoner  in  the  present 
case  to  support  the  first  set  of  counts  in  this  indictment, 
which  charge  a  shooting  at  Mr,  Hill  with  intent  to  kill, 
disable,  or  disfigure  Mr.  Hill,  It  is  manifest  that  in  the 
present  case  there  was  no  intent  to  injure  Mr«  Hill. 

J*.  V.  Lee,  on  the  same  side. — The  present  prosecution 
being  on  a  particular  act  of  parliament,  the  question  is, 
whether  the  present  state  of  facts  comes  within  the  pro- 
Tisions  of  that  act  I  submit  that  it  does  not,  as  the  words 
of  the  act  limit  the  shooting  at  and  the  intent  to  injure 
to  the  same  person.  The  case  of  Rex  v.  Hunt  does  not 
go?em  the  present.  Here  the  prisoner  had  been  appre- 
hended by  Mr.  Headley  and  others,  one  of  whom  was  the 
party  injured.  There  the  prisoner  had  the  intent  to  in- 
jure all  and  each  of  the  persons;  but  here  the  intention 
of  injury  was  confined  to  the  Rev.  J.  Lee  alone. 

Whateley. — ^Assuming  the  facts  to  be  proved  as  I  have 
opened  them,  I  submit  that  the  offence  is  made  out.  The 
rule  of  law  is  that  a  man  shall  be  taken  to  intend  that 
which  he  does,  and  to  intend  the  consequences  of  his  own 
act ;  the  intent  is,  therefore,  often  a  matter  of  legal  infer- 
ence. Suppose  that  the  prisoner  intended  to  kill  Mr.  Lee, 
and  had  killed  Mr.  Hill,  the  law  would  have  implied  a 
malicious  intent.  Mr.  Justice  Foster  says  (a),  "  If  an 
action,  unlawful  in  itself,  be  done  deliberately,  and  with 
intention  of  mischief  or  great  bodily  harm  to  particulars, 
or  of  mischief  indiscriminately,  faU  where  it  may,  and  death 
ensue  against  or  beside  the  original  intention  of  the  party, 
it  will  be  murder.^  In  a  case  of  murder  there  must  be 
(a)  Page  261. 
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1836.  malice,  and  that  is  in  other  words  a  murderous  intent.  In 
cases  of  forgery  it  is  necessary  to  allege  an  intent  to  de- 
fraud ;  and  on  this  point  the  cases  of  Rex  v.  Sheppard(a)^ 
and  Rex  v.  Mazagora  {b),  are  strong  authorities  in  favour 
of  my  view  of  the  case.  If  a  person  forge  a  bill  of  ex- 
change,  intending  to  defraud  one  person,  and  by  the 
forgery,  without  his  intending  it,  he  defraud  another,  he 
may  be  convicted  on  an  indictment  charging  him  with  an 
intent  to  defraud  the  latter. 

Godson.^^Malice  may  either  be  express  or  implied. 
Where  it  is  implied,  the  law  infers  the  malice  from  the 
act.  Here,  there  are  expressions  of  malice  against  Mr. 
Lee,  which  are  evidence  of  general  malice  against  whom- 
ever the  shot  might  injure.  The  proof  is,  that  the  malice 
was  direct  as  to  Mr.  Lee ;  and  that,  by  construction  of 
law,  is  general  malice  against  all  mankind.  The  case  of 
Rex  V.  Hunt  decides  that,  if  you  shew  general  malice,  the 
jury  may  infer  particular  malice  as  to  the  person  strucL 
That  case  also  shews  that  a  case  of  a  stab  intended  for 
one  man,  and  striking  another,  is  within  this  statute. 

C.  Phillips. — This  is  not  a  case  at  common  law,  and  the 
statute  here  defines  what  it  means  in  the  creation  of  a  new 
offence.  The  words  of  the  statute  do  not  leave  it  open  as 
to  the  intent,  as  it  is  in  express  terms  enacted  that  the 
intent  must  be  to  do  injury,  not  to  mankind  in  general, 
but  to  '*  such  person."  It  is  conceded  that  the  intent  of 
the  prisoner  was  not  to  shoot  Mr.  Hill,  but  to  shoot 
another  person. 

LiTTLEDALE,  J. — Suppose  this  had  been  laid  at  oom<- 
mon  law  as  an  assault  with  intent  to  murder  A.,  would 
that  charge  be  proved  by  shewing  that  the  prisoner  in- 
tended to  murder  B.  ?  Perhaps  that  is  almost  ickm  per 
idem. 

(a)  R.  &  R.  C.  C.  169.  cited  2  R.  (6)  R.  &  R.  C.  C.  291.  cited  2 
C.&M.354.  R.C.&M.364. 
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C.  PAiUips. — I  submit  that  we  are  bound  by  the  express  1836. 
words  of  the  statute,  and  that  your  Lordship  ought  not  to 
be  asked  to  leave  it  to  the  jury  to  say  whether  the  pri- 
soner intended  to  shoot  Mr.  Hill,  after  it  has  been  stated, 
and  most  fairly  stated,  in  the  opening  of  Mr.  Whateley, 
that  that  intention  did  not  exist. 

LiTTLBDALB,  J. — If  it  had  not  been  for  the  case  of  Rex 
V.  HmU,  I  should  have  felt  little  difficulty.  The  question 
I  shall  leave  to  the  jury  is,  whether  the  prisoner  intended 
to  injure  Mr.  Hill  ?  But  I  shall  tell  them  that  a  man  must 
be  taken  to  intend  the  consequences  of  his  acts. 

The  case  proceeded,  and  the  facts  were  proved  pre- 
dsely  as  they  were  stated  in  the  opening. 

LiTTLBDALB,  J.  (in  Summing  up). — If  this  had  been  a 
case  of  murder,  and  the  prisoner,  intending  to  murder  one 
person,  had,  by  mistake,  murdered  another,  he  would  be 
equally  liable  to  be  found  guilty.  The  question,  however, 
may  be  different  on  the  construction  of  this  act  of  parlia- 
ment There  is  no  doubt  that  the  prisoner  shot  at  Mr. 
Hill,  and  that,  if  death  had  ensued,  the  offence  would  have 
amounted  to  murder}  and  then  it  will  be  for  you  to  say 
whether  the  prisoner  intended  to  do  Mr.  Hill  some  grievous 
bodily  harm.  It  certainly  appears  that  he  did  not  so  in- 
tend, in  point  of  fact  However,  the  law  infers  that  a  party 
intends  to  do  that  which  is  the  immediate  and  necessary 
effect  of  the  act  which  he  commits. 

The  Foreman  of  the  Jury. — ^We  find  him  guilty  of 
shooting  at  Mr.  Hill,  with  intent  to  do  Mr.  Lee  some 
grievous  bodily  harm. 

LiTTLBDALB,  J. — ^Therc  is  no  count  for  that.  Do  you 
find  him  guilty  of  shooting  at  Mr.  Lee  ? 
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1836.  The  Foreman  of  the  Jury. — No,  my  Lord ;  he  fired  at 

Mr.  Hill,  intending  to  fire  at  Mr.  Lee. 


Hex 

V. 

Holt. 


LtTTLEDALEf  J. — ^Do  you  find  that  he  intended  to  do 
harmtoMr.HiU? 

The  Foreman  of  the  Jury. — ^We  find  that  he  did  not 
intend  to  do  any  harm  to  Mr.  Hill. 

LiTTLEDALE,  J. — A  verdict  of  not  guilty  must  be  re- 
corded. 

Verdict — ^Not  guilty. 


Godson  applied  to  have  the  prisoner  detained,  that 
articles  of  the  peace  might  be  exhibited  against  him. 

LiTTLBDALE,  J. — When  a  verdict  of  Not  guilty  is  foundy 
and  the  Grand  Jury  are  dischargedi  the  prisoner  is  entitled 
to  be  discharged  immediately. 

Godson. — Your  Lordship  has  a  power  of  receiving 
articles  of  the  peace. 

L1TTLEDALB9  J. — If  you  exhibit  them  now,  I  will  receive 
them ;  but  I  cannot  detain  the  prisoner  while  you  get  the 
articles  prepared. 

Prisoner  discharged. 

Whaieley  and  Godson^  for  the  prosecution. 
C.  PhilUps  and  F.  F.  Lee,  for  the  prisoner. 
[AiXorrikB^Pigot,  and  C.  if  J.  JL  Warrau^ 
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(awl  Side.  J 

BBFORS  MR.  JUSTICE  PATTBSON. 


Vaughan,  Esq.  f>.  Menlove. 
C/ASE  by  the  plaintiff  to  recover  damages  for  the  loss  of  if  A.  hua  hay- 

,.___-  -  _  ,  rick  which  from 

two  cottageSi  which  had  been  burnt  down  m  consequence  hu  negUgcDce 
of  the  igniting  of  the  defendant's  hayrick,  which  was  on  '^'l^^^^^'^j 
the  defendant's  premises  adjoining  to  the  cottages.  a  ^'r*hi"'^-"** 

It  appeared  that  on  an  evening  in  the  last  autumn  the  an  acUon  on  the 
hayrick  in  question  caught  fire,  and  was  wholly  consumed  ;  ^'*' 
the  fire  communicated  to  the  farm  buildings  of  the  de- 
fendant, and  afterwards  to  the  cottages  of  the  plaintiff, 
and  the  whole  were  destroyed.  The  hayrick  had  stood 
about  a  month  or  six  weeks,  and  having  been  observed 
to  smoke  very  much,  an  iron  rod  bad  been  driven  through 
it,  and  some  portion  of  the  hay  had  been  cut  away.  It 
was  saidy  however,  that  the  defendant  had  not  done 
enough;  that  the  appearances  of  the  hayrick  some  time 
before  its  combustion  were  such  that  it  ought  to  have  been 
shifted  and  taken  down ;  and  some  of  the  witnesses  stated 
that  they  had  given  notice  to  the  defendant  of  the  dan- 
gerous condition  of  the  rick.  The  value  of  the  cottages 
was  proved  to  be  about  150/.,  and  the  amount  of  the  de- 
fendant's loss  was  500/.,  for  which  he  was  not  insured. 

Matdet  for  the  defendant. — ^This  is  a  very  novel  ac- 
tion. 1  submit  that  there  is  no  evidence  of  negligence  on 
the  part  of  the  defendant;  he  has  acted  upon  that  which 
appeared  to  him  to  be  the  most  prudent  course,  and  the 
jury  ought  not  to  judge  him  by  the  event.  The  witnesses 
now  profess  to  find  out  that  the  defendant's  conduct 
was  wrong,  but  that  was  after  the  event  had  happened, 
and  it  was  impossible  for  the  defendant  to  have  adopted 
sU  the  advice  which  was  offered  him ;  it  is  evident  the  de- 

▼OL.  VII.  H  M  w.  p. 
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1836.         fendant  did  not  think  he  was  acting  negligently,  became 
his  own  property  was  destroyed  to  a  very  large  amount. 

Patteson,  J.  (in  summing  up). — You  will  say  whether 
the  defendant  has  acted  as  a  man  of  ordinary  skill  and 
prudence  would  have  acted^  or  whether  through  his  neg- 
ligence and  carelessness  the  plaintiflTs  property  has  been 
consumed.  It  is  not  enough  that  the  defendant  should 
have  acted  bond  fide;  for  if  you  think  that  by  his  injudi- 
cious want  of  care  the  injury  has  been  occasioned,  he  is 
liable  in  this  action. 

Verdict  for  the  plaintiff^Damages  5/L 
TcUfourd^  Serjt.,  and  Whaieley,  for  the  plaintiff. 
Mavle,  Bather,  and  R,  V,  Richards,  for  the  defendant. 
[  Attorniei — Brown,  sod  Meniavt], 


In  the  ensuing  term,  Maule  applied  to  the  Court  of 
Common  Pleas,  and  obtained  a  rule  to  shew  cause  whj 
there  should  not  be  a  new  trial,  which,  after  argument, 
was  discharged. 

The  Court,  observing  the  case  to  be  of  the  first  im- 
pression, said  that  it  differed  materially  from  that  of  a 
bailment ;  that  the  defendant  was,  under  the  circunutances, 
boimd  to  adopt  such  measures  as  it  might  be  supposed 
would  be  adopted  by  a  man  of  ordinary  care  and  prudence  ; 
and  that  it  was  not  enough  to  shew  that  he  had  acted 
bond  fide  according  to  the  best  of  hu  own  individual  judg- 
ment— a  doctrine  that  would  utterly  preclude  any  oertsin 
and  intelligible  rule  on  the  subject. 
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1836. 
Anderson  v.  Sherwin. 

Covenant.— The  declaration  Bteted,  that  the  plain-  After  a  trial, 
tiff,  by  a  certain  indenture,  had  demised  a  messuage  and  fi^j^  ^ferThe' 
premises  to  the  defendant,  and  that  the  defendant  cove-  2^^*^"^**^^^ jj*; 
nanted  that  he  would  insure  the  messuage  against  fire,  a  plaintiff  of 
for  150iL,  in  some  respectable  fire  insurance  office.    Breach  the  ensuing 
—that  the  defendant  did  not  insure.    Plea— that  the  de-  JJJ^h"did^t'' 
fendant  insured  in  a  respectable  fire  insurance  office,  to  appear  at  the 

trial,  being  laid 

wit,  in  the  County  Fire  Office,  for  150/.,  and  continued  before  Mm  on 
to  keep  insured,  (following  the  terms  of  the  breach,  and  ^trwu**^ 
concluding  to  the  country.)  L*rdUii1  ^Ji^m- 

nul  the  ceriifi- 

It  appeared,  that  the  defendant  had  insured  in  the 
County  Fire  Office  for  the  sum  stated  in  the  pleadings, 
bat  that  the  policy  was  effected,  not  only  after  the  com- 
mencement of  the  tenancy,  but  after  the  commencement 
of  the  present  action. 

Verdict  for  the  plaintiff,  damages  Ix. 

Ludlowg  Serjt.,  and  Allen,  for  the  plaintiff. 

F,  V.  Lee,  for  the  defendant. 

[ Attornies— Whalley,  and  Pauman.'} 


During  the  Assizes  Mr.  Justice  Patteson  granted  the 
following  certificate,  under  the  statute  of  Elizabeth,  to 
deprive  the  plaintiff  of  costs,  which  was  endorsed  on  the 
Nisi  Prius  record : — 

"  I  certify,  that  the  damages  to  be  recovered  in  this 
action  do  not  amount  to  forty  shillings,  but  to  one  shilling, 
uid  no  more. 

(Signed)  *'  J.  Patteson." 

um2 
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1836.  In  the  ensuing  term,  Mr.  Whalley,  the  plaintiflTs  at- 

tomey,  upon  affidavits  of  facts  which  did  not  appear  at 
the  trial,  obtained  at  the  chambers  of  the  learned  Judge 
a  summonsi  calling  on  the  defendant  to  shew  cause  why 
the  certificate  of  the  learned  Judge  should  not  be  re- 
called ;  and  his  Lordship,  after  hearing  the  attomies  on 
both  sides,  and  perusing  afiidayits  put  in  both  on  the 
part  of  the  plaintiff  and  of  the  defendant,  made  the  fol- 
lowing order : — 

"  Anderson  ^  Upon  hearing  the  attomies  or  agents  on 
V.  >  both  sides,  and  reading  the  affidavits  of 
Sherwin.  ^  William  Whalley,  George  Tonks,  Ed- 
ward Kenderdine,  David  Anderson,  Charles  Bradford  Pass- 
man, and  John  Marson,  I  do  order  that  the  certificate 
granted  herein  be  set  aside,  but  no  costs  of  this  applica- 
tion to  be  allowed.  Dated  the  14th  day  of  December, 
18S6. 

(Signed)  '*  J.  Patteson.'' 


I  HEREFORD  ASSIZES. 
(CiM  Side.) 

BEFORE  MR.  JUSTICE  LITTLBDA.LB. 


JwguH  4th,  HoLLOWAY  0.  AbELL. 

A.  occupied  V/ASE  for  the  seduction  of  the  plaintiflTs  daughter. 
^J^S^r"  Plea— General  issue.  It  appeared  that  the  plainUff,  Mr. 
^eoattaOiothKr.  HoUoway,  wai  in  the  occupation  of  two  farms;  the  one 

A*  Tcsided  At 

one,  and  huaoo  situate  at  Poplands.and  the  other  at  Hopton;  these  farms 

and  daughter  at 

the  other.    The 

daughter  acted  ai  miatress  of  the  hoiue  at  the  latter,  and  had  the  poultry  for  her  own  beneSt  :— 

HMt  that  the  wai  iniBciently  the  aerrant  of  A.  for  him  to  maintain  an  action  for  her  aeducdoa. 

It  ia  not  abaolutely  essential  to  prove  actual  senrice  by  the  daughter;  it  is  nfident  if  dba  waa 
under  the  controul  of  her  fother. 

If  a  young  girl  goes  to  Ibn  with  a  fanuly,  they  maintaimi^  her,  and  she  beiog  oeidier  n  a«r« 
vant  nor  a  temporary  visitor,  no  action  for  seducing  her  would  lie. 

In  a  case  of  aeduction,  the  defendant  may  shew  that  the  daughter  is  not  scirant  of  the  fcthcr 
under  the  general  issue,  without  plf  ading  specially. 
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holi.owat 
Abbll. 


being  about  seven  miles  apart.  It  further  appearedi  that  183^ 
he  himself,  with  his  wife,  resided  at  Hopton ;  his  eldest  son 
and  his  daughter  Margaret  (who  was  the  subject  of  tlie 
present  action)  residing  at  Poplands.  It  was  proved  that 
the  farm  at  Poplands  was  managed  by  the  plaintifTs 
eldest  son,  the  plaintiff  himself  going  thither  once  in  every 
week  or  fortnight  to  see  how  it  was  carried  on  ;  and,  in 
answer  to  questions  put  by  Godson  for  the  defendant, 
Miss  Margaret  HoUoway  said — ''  I  had  the  poultry,  and 
ducks  and  geese,  and  laid  out  the  money  I  received  for 
them  as  I  pleased.  I  went  out  when  I  pleased,  and  came 
back  when  I  pleased,  and  acted  as  mistress  in  giving 
orders  to  the  servants." 

Godson,  for  the  defendant. — I  submit  that  the  plaintiff 
must  be  nonsuited.  The  cases  of  Maunder  v.  Venn  (a), 
and  an  anonymous  case  (6),  decide  that  it  is  essential  to 
the  maintaining  of  this  action  that  the  party  seduced 
should  be  under  the  control  of  the  person  bringing  the  ac- 
tion, although  proof  of  actual  service  is  not  required. 

LiTTLEDALB,  J. — If  actual  service  were  necessary,  a 
duke  or  a  marquis  could  never  bring  an  action  of  this  kind. 

Godson.  —  To  support  an  action  of  this  kind  the 
daughter  must  have  been  under  the  control  of  her  parent. 
But  here  we  find  that  they  live  seven  miles  spart,  and 
that  she  says  she  was  mistress  of  the  house,  and  had 
poultry  of  her  own ;  so  that  she  was  really  as  independent 


(c)  M.  &  M.  323.    In  that  case         (b)  1  Smith,  333.    In  that  case 

it  was  held,  that,  in  an  action  by  it  was  held,  that  no  action  will  lie 

a,  father  for  seduction,  it  is  not  at  the  suit  of  a  father  where  the 

necessary  to  shew  any  act  of  ser-  daughter  does  not  reside  in  his 

▼ice  done  by  the  daughter;  it  is  family,  and  has  no  intention  of 

eoough  that  shelived  tn  her  father^s  returning  to  it,  although  she  is  not 

family  under  such  circumstances  residing  as  a  servant  elsewherei 
that  he  had  a  right  to  her  service. 
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1836.  ^  if  she  had  been  100  miles  off.  I  should  say,  that,  to 
maintain  this  action »  she  must  be  under  her  father's  con- 
trol ;  and  that,  if  she  be  at  a  distance,  and  not  under  his 
control,  the  anonymous  case  exactly  applies. 

LiTTLEDALB,  J. — I  have  no  doubt  that  if  a  young  girl 
were  to  live  with  a  family,  and  they  chose  to  maintain 
her,  she  being  neither  a  servant  nor  a  temporary  visitor, 
the  action  would  not  lie. 

Godson. — The  plaintiff's  daughter  says  that  she  went 
out  when  she  pleased,  and  returned  when  she  pleased ; 
she,  in  effect,  was  her  own  mistress. 

Talfourd,  Seijt.,  for  the  plaintiff. — The  cases  go  to 
shew  that,  where  no  service  is  performed,  it  is  sufficient  if 
there  be  a  liability  to  serve.  Here  the  girl  really  was  a 
servant  performing  real  service.'  The  house  and  farm 
belonged  to  the  plaintiff,  and  she  was  doing  service  there 
in  the  absence  of  himself  and  his  wife.  When  there  is 
no  actual  service  residence  may  be  necessary.  I  submit, 
also,  that  if  it  was  meant  to  be  contended  that  the  plain- 
tiff's daughter  was  not  his  servant,  it  should  have  been 
specially  pleaded. 

LiTTLEDALE,  J. — I  think  not:  it  is  the  gist  of  the  action. 
I  certainly  think  it  need  not  be  pleaded. 

Talfourd,  Serjt. — I  know  that,  in  cases  of  crim.  con., 
the  plea  of  the  general  issue  admits  the  marriage. 

LiTTLEDALE,  J.--*-I  think  that  in  this  case  the  daughter 
was  actually  the  servant.  I  do  not  say  how  it  would  have 
been  if  the  father  had  lived  100  miles  off.  With  respect 
to  the  perquisite  of  the  poultry,  that  is  commoo  all  over 
the  kingdom. 

Verdict  for  the  plaintiff— Damages  SO/. 
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Ta(faurd,  Serjt.,  and  LunUey^  for  the  plaintiff. 
Godson^  for  the  defendant. 

[Attomiefl — Devertux,  aod  Dangerfield^ 


Coward  v.  Wellington. 

v/ASE. — The  declaration  stated,  in  substance,  that  the  If  a  wife  be  Ut- 

wife  of  the  plaintiff  was  in  the  service  of  Sir  Samuel  Rush  he^  husband  u 

Meyrick  as  housekeeper,  and  that,  being  so,  the  plaintiff's  fe^jj^^f  a.,**** 

wife  maintained  herself;  but  the  defendant,  contriving  &c.,  ^^^  ^  in^i"- 

o«     o  1 -ma-        •  1     •  •        i«  «  Uining  herself, 

wrote  a  letter  to  Sir  Samuel  Meyrick,  imputing  dishonesty  and  the  be  dis- 
to  the  plaintiff's  wife,  whereby  she  was  dismissed  from  w^oeb7A.  in 
her  situation,  to  the  damage  of  the  plaintiff.     Plea— Not  ^,°^^trrittcn 

guilty.  by  B.,  reflecting 

on  her  charac- 
ter, her  has- 

It  was  opened  by  Talfourd,  Serjt.,  for  the  plaintiff,  that  ^^^^J^' 
this  was  not  an  action  for  a  libel,  but  an  action  brought  by  for  •peciai 

damaffe. 

the  plaintiff  for  special  damage  (a),  for  the  injury  sus-      But  if  a.  db- 
tained  by  him  by  reason  of  the  dismissal  of  his  wife  from  i!^Qrabiy!intend. 
the  service  of  Sir  Samuel  Meyrick,  in  consequence  of  the  |^^  ^^«  ^' 
defendant  (who  was  a  butcher  at  Ross)  having  written  a  Mtion  win 'not 
letter  imputing  that  the  plaintiff's  wife  dishonestly  sent     kb.,  a  trades- 

man,  be  dia- 
nived  from  serving  A.,  one  of  his  costomers,  A.  stadng  as  the  reason  of  it  that  B.  charged  for 
goods  never  delivered,  and  B.  after  this  write  a  letter  to  A.,  vindicating  himself,  snd  imputing  the 
dishonesty  to  a  servant  of  A,  this  is  a  privileged  communication,  if  it  be  bond  fid*  and  without 
malice. 


(a)  In  the  case  of  SaoilU  and  her,  and  tradesmen  ceased  to  sup- 

H^t^  T.  SmecMf^  4  B.  &  Ad.  514,  ply  her  on  credit.    After  verdict 

and  1  N.  &  M.  254,  the  deelara-  for  the  phdnttff,  it  was  held,  that 

tion  stated,  that  the  wife  lired  the  wife  ought  not  to  hare  been 

separate  from  her  husband,  and  joined  in  the  action;  the  words 

kept  a  boarding-house,  and  was  being  only  actionable  in  respect  of 

■upplied  with   goods  on  credit,  the  damages  to  the  business,  and 

■ad  that  the  defendant  spoke  cer-  that  damage  being  sdely  the  hus* 

tab  words  of  her  concerning  her  band's ;   and  the  judgment  was 

carrying  on  of  her  business,  where-  therefore  arrested. 


hy  persons  left  off  boarding  with 
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1836.        meat  from  the  residence  of  her  master  to  her  brother,  who 
"    ^    "      resided  in  Alton  Street,  Ross. 

V.  It  was  proved  by  Sir  Samuel  Meyrick  that,  previous  to 

Wbllinoion.  ^|jg  marriage  of  Mrs.  Coward,  which  took  place  in  the  year 
182S,  she  was  in  his  service  as  cook,  and  that  having  then 
left  for  a  year  and  a  half,  she  separated  from  her  husband 
and  came  back  to  his  service  as  housekeeper,  and  remained 
so  till  after  the  receipt  of  the  letter  from  the  defendant. 
It  was  further  proved  by  Sir  Samuel  Meyrick,  that  he  bad 
dealt  with  the  defendant  from  the  year  18S0  till  the  month 
of  January,  1836;  and  that  on  the  19th  of  February,  in 
that  year,  he  received  the  letter  in  question,  and,  believing 
the  letter  to  refer  to  Mrs.  Coward  and  to  her  brother,  who 
lived  in  Alton  Street,  Ross,  he  gave  her,  on  the  same  day, 
notice  to  leave  his  service  at  the  end  of  a  month,  which 
she  accordingly  did,  and  had  not  been  in  service  since. 

In  his  cross-examination.  Sir  S.  Meyrick  said,  "  I  do 
not  know  how  many  times  I  have  seen  Mrs.  Coward  since 
she  left  my  service.  I  gave  her  permission  (which  she 
asked)  to  come  to  Goodrich  Court  to  procure  evidence.  I 
had  walked  up  and  down  the  public  path  between  the 
road  and  Goodrich  Court  with  her  since  she  left  my  ser^ 
vice :  I  was  answering  questions  she  put  respecting  the 
cause.  'When  she  came  to  Goodrich  Court  to  collect  evi- 
dence, she  sometimes  stayed  to  sleep,  as  she  was  in  an  ill 
state  of  health.  Before  the  defendant  wrote  the  letter,  I 
told  him  his  conduct  was  most  shameful.  I  wrote  him 
three  letters  before  he  wrote  to  me  at  all.  The  defendant 
called  on  me ;  he  complained  that  I  would  not  allow  him 
to  enter  into  explanation.  I  won't  say  that  I  was  cool;  I 
was  irritated,  because  he  said  I  was  influenced  against 
him,  though  I  told  him  I  was  not  so.  When  I  asked  him 
if  he  thought  I  was  master  of  my  own  house,  he  said  he 
did  not  know.  Since  Mrs.  Coward  has  left  my  aervioet  I 
have  desired  her  to  order  things  at  Ross  for  me.  I  gave 
general  orders  that  any  one  who  was  going  to  Ross  might 
let  me  know,  as  I  might  want  to  send.  Other  discharged 
servants  of  mine  have  done  this.** 
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The  letter  was  read.   It  was  addressed  **  To  Sir  Samuel         isss. 
R.  Meyrick.  Goodrich  Court,"  and  was  as  follows : —  "    ^    " 

COWASD 

**  Sir,  I  have  enclosed  my  bill  of  I/.  3s.  4d.,  delivered  r. 

at  the  Court  since  that  you  received  for  the  year  1835;  WsLLiHOTojr. 
and,  under  the  circumstances  of  my  discharge,  without 
any  explanation  on  my  part,  I  shall  expect  immediate  pay- 
ment.  In  your  letter  of  the  14th  you  state  you  have  three 
servants  who  will  swear  that  the  meat  charged  to  you  on 
23rd  of  April  was  returned :  it  may  be ;  but  the  same  weight 
of  other  meat  was  sent  back  in  its  place.  •  Your  servants 
may  swear  what  they  will,  but  I  will  not  put  that  to  the 
test,  as  I  don't  value  so  paltry  a  sum;  therefore,  that  you 
are  quite  welcome  to.     When  last  at  the  Court,  you  were 
BO  irritated  that  you  would  hear  nothing  I  had  to  say  in 
my  own  defence.     Now,  I  shall  take  the  liberty  of  ex- 
plaining a  little.     In  the  first  place,  you  asked  me  if  I 
thought  you  was  master  of  your  own  house  ?  I  say  that  you 
are,  or  ought  to  be.    In  the  next,  if  I  thought  you  biassed 
or  influenced  by  any  other  person  here  ?   Let  me  observe. 
Sir,  I  think  you  are»  or  I  am  certain  you  would  not  have 
discharged  me  so  abruptly;  you  would  have  given  pre- 
vious notice.    In  the  next  place,  I  think  certaiq  parties  at 
Whitchurch  have  been  instrumental  in  my  removal ;  but 
enough  of  that.    Again,  to  account  for  my  bill  increasing 
in  amount  of  late,  my  servant  will  swear  to  the  weight  and 
delivery  of  every  weighing  of  meat  charged  to  you  ;  but 
how  much  has  come  back  to  Alton  Street  I  shall  leave  you 
to  find  out, — and  no  doubt  greater  part  in  my  cart,  but 
without  my  knowledge,  till  my  bill  had  been  sent  in,  as  the 
party  sending  it  desired  secrecy  in  my  boy;   and  that 
party  I  shall  leave  you  to  discover,  but  I  dare  say  you  can 
judge.     Again,  in  your  letter  on  the  14th,  you  say  your 
opinion  of  me  is  not  improved  in  consequence  of  my  seeing 
Mr.  Hooper.    On  the  other  hand,  my  opinion  of  you  is 
not  improved  by  your  shewing  my  bills  to  different  per- 
sonsi  and  trying  to  injure  me  in  the  eyes  of  other  custom- 
ers; (is  that  the  conduct  of  a  gentleman?)   but  I  am 


Coward 
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1896.       perfecdy  easy  on  that  score.    I  could  not  help  smiling  at 
the  latter  part  of  your  last  letter^  when  you  ask,  what  would 
a  jury  think  of  my  conduct?  I  will  say,  what  on  earth  can 
Wbllihoton.   a  jmy  hnY^  iQ  Jq  ijj  uny  shape  between  a  tradesman  and 

his  customer?  especially  in  any  connection  between  you 
and  1,  as  it  b  altogether  foreign  to  the  business ;  and  I 
believe,  on  inspection,  my  character  as  a  tradesman  stands 
as  high  in  the  neighbourhood  as  that  of  the  party  by  whom 
I  am  accused.  I  leave  you  to  form  your  own  conclusions 
from  the  above.    I  remain.  Sir,  yours,  &c. 

"  James  Wellington." 

C.  PhiUipst  for  the  defendant. — ^As  matter  of  law,  I 
submit  that  this  letter  is,  under  all  the  circumstances,  a 
privileged  communication.  The  defendadt  had  been  evi- 
dently goaded  into  writing  the  letter  in  his  own  defence  ; 
and  that  being  so,  it  is  privileged.  The  present  action  is 
also  not  maintainable  without  special  damage;  and  that 
renders  it  important  to  consider  whether  the  dismissal  of 
Mrs.  Coward  was  bond  fide ;  and  upon  that  part  of  the 
case  I  contend  broadly  that  it  was  not  bondfide^  and  that 
the  conduct  of  Sir  Samuel  Meyrick  proves  that  it  was  not. 
If  the  dismissal  was  bond  fide.  Sir  Samuel  Meyrick  must 
have  thought  Mrs.  Coward  (who  had  for  years  served  him 
faithfully,  and  whom  he  dismissed  without  inquiry)  was  a 
thief;  and  yet  he  allows  this  thief  to  come  to  his  house,  as 
he  says,  to  collect  evidence,  and  allows  her  to  sleep  in  it, 
and  to  walk  with  him  up  and  down  the  bye-paths  about 
Gk>odrich ;  and  all  (as  he  says)  for  the  purpose  of  collect- 
ing the  evidence.  And,  besides  thu,  it  was  rather  sin- 
gular that  the  plaintiff's  counsel  did  not  venture  to  ask 
Sir  Samuel  Meyrick  whether  he  had  any  -intention  of 
taking  Mrs.  Coward  again  into  his  service.  She  is  not 
in  a  utuation ;  and  I  do  contend  that  the  dismissal  by  Sir 
Samuel  Meyrick,  whose  feelings  were  evidently  irritated, 
was  not  because  he  really  thought  Mrs.  Coward  a  thief, 
but  with  a  view  to  an  action  being  brought  agamst  the 
defendant. 


Coward 

9. 

Wbllinotok. 
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IiiTTLEDALE,  J.  (in  Summing  up). — In  this  case  there         igs^. 

are  six  questions  for  your  consideration.     Ist,  Was  this 

letter  written  by  the  defendant  ?  Snd,  Does  it  apply  to 

Mrs.  Coward  ?  Srd,  Does  it  charge  her  with  dishonesty  ? 

4ih9  Was  it  written  maliciously?    6th|  Was  she  dismissed 

from  her  situation  in  consequence ;  and,  6th,  Is  this  action 

brought  by  Mr.  Coward?  or,  is  it  really  the  action  of 

Sir  Samuel  Meyrick  f    It  has  been  asserted,  on  the  part 

of  the  defendant,  that  this  is  the  action  of  Sir  Samuel 

Meyrick.  Now,  if  this  is  not  an  action  band  Jide  brought 

by  Mr.  Coward ;  or,  if  the  dismissal  of  Mrs.  Coward  from 

her  situation  is  only  colourable,  and  she  is  to  go  back  again 

after  the  trial  is  over,  this  action  cannot  be  maintained. 

A  special  juror. — Would  the  position  of  the  husband 
and  wife  affect  this  action  7 

LiTTLEDALE^  J. — ^Not  at  all.  If  the  wife  could  maintain 
herself  in  a  situation,  it  is  a  damage  to  the  husband  if  she 
loses  it. 

Another  special  juror. — Suppose  we  should  think  it  not 
the  husband's  action? 

LiTTiiBDALE,  J. — It  would  be  sufficient  if  it  is  the  wife's 
action,  and  whether  brought  by  the  authority  of  the  hus- 
band or  the  wife  could  make  no  difference.     The  ques- 
tion here  is,  whether  it  is  in  effect  Sir  Samuel  Meyrick*s 
action.      It  appears  to  me    rather  singular,  that  Mrs. 
Coward  was  never  asked  to  justify  herself,  and  after  so 
long  a  period  of  service ;  it  seems  also  strange,  that  Mrs. 
Coward  should  be  at  once  dismissed  from  the  seprice, 
without  any  investigation.     That  the  letter  applies  to 
Mrs.  Coward  is,  I  think,  pretty  evident;  and  then  comes 
the  question,  was  it  malicious  ?    A  charge  of  dishonesty 
primd  facie  implies  malice ;  but  it  is  contended  by  the 
defendant's  counsel,  that  this  is  a  privileged  communica- 
tion, and  there  is  no  doubt  that  there  may  be  communica- 
tions in  which  a  person  may  properly  accuse  another  of 
dishonesty,  as  I  shall  explain  hereafter.    That  Sir  Samuel 
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1836.        Meyrick  dismissed  Mrs.  Coward  is  proved,  and  upon  that 
part  of  the  case  you  will  consider,  whether  the  dismissal 
was  colourable.    If  Sir  Samuel  Meyrick  dismissed  Mrs. 
WsLLiiioToii.  Cq^jipJ  fop  ,1  time^  unj  meant  to  take  her  back  again,  this 

action  is  not  maintainable.  With  respect  to  the  question 
of  privileged  communication,  if  a  man  bond  fide  writes  a 
letter  in  his  own  defence,  and  for  the  defence  and  protec- 
tion of  his  interests  and  rights,  and  is  not  actuated  by  any 
malice,  that  letter  is  privileged,  although  it  may  impute 
dishonesty  to  another;  but  in  such  cases,  malice  may  either 
be  proved  by  the  letter  itself,  or  by  other  evidence.  In 
the  present  case,  if  the  defendant  had  named  Mrs.  Coward 
in  that  letter,  I  should  certainly  have  thought  it  a  privi- 
leged communication :  however,  he  does  not  do  so,  but  at- 
tacks her  in  a  covert  sort  of  wa]^. 

Busbif,  for  the  defendant,  cited  the  case  of  Wrighi  v. 
Woodgate  (a). 

LiTTLEDALB,  J. — I  have  in  effect  told  the  jury,  that  if 
the  defendant  was  attacked,  and  band  fide  wrote  to  Sir 
Samuel  Meyrick  to  justify  himself,  and  throw  the  fraud 
on  Mrs.  Coward,  I  should  consider  it  a  privileged  commu- 
nication. The  jury  will  say,  if  they  think  there  was  malice. 
I  do  not  say  how  they  will  find,  and  I  leave  it  to  them. 
Brother  Talfourd,  do  you  wish  to  observe  upon  the  case 
that  has  been  cited. 

Talfourd,  Seijt. — ^No,  my  Lord.  I  understand  your 
Lordship  to  say,  that  it  is  a  question  for  the  jury,  whether 

(a)  1  Tfr.  h  0. 12.  In  that  case  ter  waa  a  privileged  commmuca- 

the  pluntifi)  who  waa  a  minor,  and  tion,  although  it  stated,  that  the 

a  party  in  a  nut,  was  dedrons  of  plaindff  had  been  apprenticed  to 

changing  the  solidtor  employed ;  a  most  respectable  surveyor  and 

and  the  solicitor,  having  notice  of  civil  engineer,  and  that  the  defen- 

his  btention,  wrote  a  letter  to  the  dant  understood  his  master  **  had 

pluntiff's  next  friend,  who  was  made  him  a  present  of  hia  inden- 

answerable  for  the  costs  of  the  tures,  because  he  was  worse  thaa 

suit ;  and  it  was  held,  that  that  let-  useless  in  his  office." 
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the  defendant  meant  merely  to  defend  himself*  and  clear        ig^ 
his  own  character.  "^ — v-^*' 

COWAKD 

LiTTLEDALE,  J. — ^Ycs ;  or,  did  the  defendant  use  this  Wkllinotov. 
urn  a  vehicle  for  malice? 

Verdict  for  the  defendant. 

Taffburd,  Serjt.,  and  R.  V.  Richards,  for  the  plaintiff. 
C  PMlUps,  and  Busby,  for  the  defendant. 

[Attoniies — Hooper  Sf  Son^  and  HaU.'] 


The  Corporation  of  Ludlow  v.  Tyler. 

CLOVEN  ANT. — This  was  an  action  of  covenant  brought  ifa  plea  plead- 
in  the  name  of  the  present  corporation  of  Ludlow;  but,  in  contiDuance/" 
reality,  for  the  benefit  of  the  late  corporation,  on  a  lease  5^fi]S^J"Jlj! 
granted  by  the  latter.    Plea — A  set-off.  davit,  and  thera 

be  alfO  ao  affl- 
davit  UDder  the 

It  appeared  from  the  opening  of  F.   V.  Lee  for  the  role  h.  t.  4 
plaintiffs,  that  certain  estates  were  devised  for  charitable  the  ifudge  at 
purposes  for  the  benefit  of  the  mhabitants  of  Ludlow,  the  ^j^'l"'^!" 
old  corporation   being  the  trustees,  and  that  they  had  though  there 
granted  a  lease  to  the  defendant.  to  believe  that 

it  if  pleaded 
for  delay. 

Maule,  for  the  defendant,  proposed  to  put  in  a  plea     Semhu,  that 
puis  darrien  continuance,  that  the  present  corporation  had  Refonn">ult 
given  a  release  to  the  defendant.    To  this  plea  was  an-  *****  °®*  *^^*« 

^  ^  *  new  corpora* 

nexed  an  aflSdavit,  stating,  that  it  was  true  in  fact,  and  tions. 
that  the  release  had  been  given  within  eight  days  next 
before  the  pleading  of  the  plea  (a). 

F.  V.  Lee. — It  was  proposed  in  town  to  add  a  plea,  in 
substance,  to  this  effect ;  but  Mr.  Baron  Gumey  would 
not  allow  it. 

(a)  In  pursuance  of  the  Rule  of  H.  T.  4  Will.  4,  t.  2,  set  forth, 
Sew.  Dig.  Prac.92. 
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Maule, — ^As  this  plea  is  good  in  point  of  form,  and 
properly  yerified  and  pleaded, -according  to  the  rule  of 
Ludlow      H.  T.  4  Will.  4.  s.  2,  a  Judge  at  Nisi  Prius  will  receive  it 


V. 

Ttlbr. 


F.  F.  Lee.— Before  the  rule  of  H.  T.  4  Will.  4,  s.  2,  a 
Judge  at  Nisi  Prius  would,  in  general,  receive  a  plea  pais 
darrien  continuance,  if  properly  verified,  but  that  rule  was 
intended  to.  give  a  greater  discretion  to  the  Judges. 
This  plea  is  pleaded  merely  for  delay. 

Patteson,  J. — I  believe  that,  under  the  Municipal 
Reform  Act,  there  is  no  such  thing  as  a  new  corporation ; 
and  whatever  I  may  think  of  the  plea,  I  am  afraid  I  have 
no  discretion  to  accept  or  refuse  it.  The  plea  must  be 
received,  and  you  must  either  reply  or  demur  to  it. 

The  plea  was  received,  and  the  cause  was  not  tried. 

Talfourd,  Serjt.,  and  F.  V.  Lee,  for  the  plaintiffs. 
Maule,  for  the  defendant. 

[Attomies — Boinei,  and  Dowtui,'} 


MONMOUTH  ASSIZES. 
(Craum  Side.) 

BEFORE  MR.  JUSTICE  LITTLBDAIj:. 


Rex  9.  Nicholas  and  Others. 

ifMYermljtiron  MANSLAUGHTER.— The  grand  jury  having  been 
inquest  hate      discharged  before  the  prisoners  came  to  gaol,  the^  were 

the  same  Chrii- 
tian  and  sur- 
name, it  is  not  neceisaryy  in  the  capdon  of  the  inquisition,  to  distinguish  them  by  abode  or 
addition. 

An  inquisition  for  manslaughter,  which  charges  that  the  principals  in  the  second  degree  were 
**  feloniously  present,  then  and  there  abetting,  aiding,  and  assisting/'  is  bad,  as  the  word  *<  felo- 
niously'* only  extends  to  the  word  "  present." 

The  concluding  aTerment,  "  and  so  the  jurors  do  say»"  does  not  require  either  time  or  place  te 
be  suted  in  it 
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arraigned  on  the  coroner's  inqulntion.  In  the  caption  the  13^, 
names  of  twelve  persons  were  mentioned,  and  three  of  them 
were  of  the  name  of  William  Jones.  There  was  nothing 
at  all  to  distinguish  one  of  the  William  Jones's  from  the 
others,  and  nothing  was  added  to  their  signatures  at  the 
bottom  of  the  inquisition.  The  inquisition,  after  correctly 
charging  Nicholas,  the  principal  in  the  first  degree,  pro- 
ceeded to  allege  that  the  other  two  prisoners,  at  the  time 
of  the  felony  aforesaid,  ''  to  wit,  on  the  day  and  year 
aforesaid,  at  the  parish  aforesaid,  in  the  county  aforesaid, 
were  feloniously  present,  then  and  there  abetting,  aiding, 
and  assisting  the  said  Nicholas,"  &c. ;  concluding  in  the 
usual  form,  but  not  stating  any  time  or  place  in  the  con- 
cluding averment,  which  commences  "  and  so  the  jurors 
aforesaid  do  say." 

Crreaves,  for  the  prisoner. — This  inquisition  is  bad. 
FirsL  Although  it  may  not  be  necessary,  where  the  names 
of  the  jurors  are  different,  to  describe  each  of  them  par- 
ticularly, yet,  where  there  are  several  of  the  same  name, 
they  ought  to  be  distinguished.  That  might  be  done  by 
reference  to  their  places  of  abode,  their  trades,  &c. 
Secondly,  The  word  '^  feloniously "  only  applies  to  the 
word  ''  present,"  and  not  to  the  words  **  abetting,  aiding, 
and  assisting." 

LiTTXiEi>AL£,  J. — ^If  the  word  ^*  and  "  was  introduced 
before  *^  then  and  there,"  I  think  it  would  be  so. 

Greaves. — I  submit  that  it  is  the  same  whether  *'  and  " 
were  there  introduced  or  not.  Where  a  sentence  con- 
sists of  different  members,  and  the  copulative  "  and"  oc- 
curs between  the  last  but  one  and  the  last,  the  sentence 
is  to  be  read  as  if  ''and"  occurred  between  each  and 
every  member  of  it ;  so  if  "  or "  occurred  between  the 
last  and  last  but  one,  the  whole  sentence  must  be  read  in 
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1836.        the  dbjttiiclive.     Thirdly.  There  is  neither  time  nor  pLiee 
aUeged  in  the  concluding  averment. 

Talbot,  for  the  prosecution.  —  The  jurors  are  suffi* 
ciently  describedi  for  they  are  said  to  be  good  and  lawful 
men  of  the  county.  It  might  be  impossible  to  distinguish 
men  of  the  same  name.  With  respect  to  the  second 
point,  the  word  "  feloniously  "  applies  to  the  whole  sen- 
tence, or  at  all  events  the  words  "  present  then  and 
there  **  may  be  rejected  as  surplusage.  The  last  objection 
was  made  in  a  similar  case  before  Mr.  Justice  Coleridge 
at  Gloucester,  and  overruled. 

Greaves.'-The  panel  of  the  jurors  furnishes  me  with 
an  argument,  for  they  are  always  described  in  the  panel 
by  their  residence  and  trade ;  and  if  a  record  were  drawn 
up,  where  there  are  two  persons  of  the  same  name,  no 
doubt  they  would  be  properly  distinguished. 

Mr.  Bellamy,  the  clerk  of  assize,  informed  Mr.  Justice 
Liltledale  that,  where  the  names  of  the  jurors  were  dif- 
ferent, no  description  was  gifen  in  drawing  up  the  record, 
but  that  there  was  a  description  where  two  were  of  the 
same  name. 

Greaves. — Suppose  the  names  occurred  twice  in  the 
body  of  the  inquisition,  it  would  clearly  be  necessary  to 
identify  each  of  the  names  so  repeated  with  the  name 
before  mentioned.  So  here  the  names  signed  ought  to  be 
identified  with  those  stated  in  the  body  of  the  inquisition. 
No  pleading,  civil  or  criminal,  ever  mentioned  two  per- 
sons of  the  same  name  without  distinguishing  between 
them.  And  with  regard  to  the  other  point,  if  the  words 
**  present  then  and  there"  be  rejected,  as  is  proposed,  the 
charge  falls  to  the  ground,  for  it  is  essential  to  aver  that 
the  principals  in  the  second  degree  were  present;  the 
averment  of  time  and  place  is  not  equivalent  to  the  word 
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**  present/'  for  the  former  is  satisfied  by  proof  of  the  day 
and  parish  stated ;  so  that  proof  of  aiding  at  any  time 
during  the  day,  whether  before  or  after  the  time  of  the 
commission  of  the  felony,  would  satisfy  the  words  if 
"  present "  were  struck  out. 

LiTTLEDALE,  J. — As  to  the  last  objection,  the  common 
forms  in  murder  and  manslaughter  do  not  allege  time  and 
place  at  the  end  of  the  indictment.     It  is  a  mere  conclu- 
sion, and  I  think  it  is  more  correct  to  leave  them  out.    As 
to  the  first  objection',  it  does  not  appear  to  roe  that,  in 
strictness,  it  is  necessary  to  describe  the  jurors;  but  it  is 
more  conyenient  to  do  so.     I  entirely  agree,  that,  if  the 
name  in  the  body  of  the  inquisition  is  different  from  the 
name  signed^  it  is  bad.     Upon  general  principles  I  think 
this  is  sufficient ;  but  I  must  own  that  I  have  great  doubts 
about  the  second  objection.    To  make  the  parties  prin- 
cipals in  the  second  degree,  it  must  be  alleged  that  they 
were  present.    If  you  strike  out  the  word  *' present,*'  the 
sentence  would  be  hardly  English  ;  and  "  feloniously  pre- 
sent **  alone  would  not  do,  as  I  do  not  know  that  it  neces- 
sarily follows  that,  being  feloniously  present,  they  were 
feloniously    abetting.      Again,    the    words    ''then    and 
there  "  cannot  carry  it  further  than  if  it  had  been  stated 
that  they  were  present  *'  on  the  day  and  year  aforesaid, 
at  the  parish  aforesaid,  in  the  county  aforesaid."    I  have 
sent  to  my  Brother  Patteson  to  ask  his  opinion  on  the 
second  point,  and  he  thinks  with  me  that,  on  that  ground, 
the  inquisition  is  bad  also. 

Inquisition  quashed. 

Talbot^  for  the  prosecution. 
Greaves,  for  the  prisoners. 

[Attornies ,  and  Owen.] 
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(Civil  Side.) 

BEFORE  MR.  JUBTICS  PATTEBOK. 


Edwards  v.  Ferris,  Lewis,  and  Wells,  Esq. 

3h«hTf!?kin'  False  imprisonment  against  the  three  defendants. 
The  two  former,  who  were  constables,  pleaded  Not  Guilty, 
and  the  defendant  Wells,  who  was  a  magistrate,  also 
pleaded  Not  Guilty.  It  was  opened  by  72.  F.  Richards 
for  the  plaintiif,  that  there  was  personal  spite  in  the  minds 
of  the  constables. 


who  had  taken 
the  plaintiff  on 
a  charge  of 
disorderly  con- 
duct on  a  Sun- 
day night,  were 
taking  the 
plaintiff  before 
a  magistrate  on 
the  Monday, 
when  they  met 
the  magistrate 
in  the  street, 
who  desired 
them  to  take 
the  plaintiff 
back  to  the 
lock-up,  and 
bring  him  up 

for  examination  against  all  the  defendants. 

on  the  Tuesday. 
They  did  so, 
when  the  ma- 
gistrate fined 

himU:— fl««,  by  any  one  of  the  defendants  before  the  joint  trespass. 

that  the  magis-        -^        -^  '  *^ 

trate  was  liable 

trespass  for  Patteson,  J. — I  think  not,  until  you  have  shewn  s<»ie 

plaintiff  back  to  i^^^^  *^*5  *^"  ^**  '®°8  before  the  cause  of  action  arose. 

the  lock-up; 
and  that  it  was 
the  duty  of  the 
magistrate 
either  to  have 
gone  into  the 
ease  on  the 
Monday,  or  to 
have  desired 
that  the  plaintiff 


Godson^  for  the  plaintiff,  was  examining  as  to  a  declara- 
tion of  one  of  the  constables  about  a  month  before  the 
cause  of  action. 

Ludlow^  Serjt.,  objected,  that  the  evidence  must  be 


R,  V.Richards. — We  may  prove  any  declaration   made 


I  do  not  carry  it  quite  the  length  of  saying  that  you  can't 
give  any  evidence  of  anything  before  the  trespass. 


The  evidence  was  not  given. 

It  was  proved  that  the  plaintiff  was  at  a  public  house  at 
Chepstow,  on  the  evening  of  Sunday  the  17th  of  May, 
ahouid  be  taken  1834;  and  that,  at  about  ten  o'clock,  he  was  in  liquor, 
magi?tra'te!!  *'    And  having  been  got  out  of  the  house,  was  kicking  the 

Heldt  that 
under  a  notice  of  action  against  the  magistrate  for  imprisoning  the  plaintiff  in  the  lock-upv  the 
plaintiff  might  give  evidence  of  the  circumstances  under  which  he  was  taken  into  custody  on 
the  Sunday,  and  of  what  took  place  before  the  magistrate  on  the  Tuesday;  but  that  heooold 
not  give  evidence  of  a  declaration  made  a  month  before  by  one  of  the  constables. 
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door,  and  Cryiog  to  get  into  it  again,  when  the  defendants        1636. 
Feriift  and  Lewia^  who  were  constables,  came  up  and  took 
the  plaintiff  into  custody. 

Ludlow,  Seijt. — I  submit  that  this  is  not  evidence,  as  it 
was  not  in  prosecution  of  any  common  purpose  by  the 
three  defendants. 

Pattbson,  J. — I  understand  that  this  is  an  action 
against  the  magistrate  and  constables,  where  the  magis* 
irate  acted  upon  the  charge  of  the  constables ;  and  there- 
fore I  take  it  this  is  the  beginning  of  the  transaction.  It 
may  be  that,  hereafter,  it  will  not  affect  Mr.  Wells. 

A  question  being  asked  respecting  some  money  alleged 
to  have  been  taken  from  the  plaintiff  by  Ferris — 

Ludlow t  Seijt.,  objected,  that  an  act  of  aggravation 
done  by  one  defendant,  could  not  be  shewn  without 
proving  a  community  of  purpose. 

Patteson,  J. — I  really  think- 1  must  go  on  to  hear  it, 
and  we  must  see  whether  there  is  a  joint  act.  I  don't 
mean  to  say  that  there  will  be  a  verdict  upon  that. 

On  the  following  Monday,  about  twelve  at  noon,  the 
plaintiff  was  taken  by  Ferris  and  Lewis  out  of  the  lock-up 
house,  where  they  had  carried  him  on  the  Sunday  night, 
and  they  met  Mr.  Wells  in  the  street,  when  Ferris  said, 
'*  This  is  the  .man  fur  getting  drunk.*'  Mr.  Wells  said, 
"  Take  him  back,  I  will  see  him  to-morrow.**  Ferris  and 
I^wu  then  took  him  back  to  the  lock-up,  where  he  was 
kept  till  twelve  on  the  Tuesday,  when  he  was  taken 
before  Mr.  Wells,  who  said  he  was  to  pay  one  pound,  or 
he  would  go  to  prison. 

Lfidlow,  Serjt. — The  notice  of  action  is,  that  the  defen- 
dant Wells  ''  unlawfully  committed  the  plaintiff  to  a  cer- 
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tain  gaol,  called  the  lock-up  house,  and  there  imprisoned 
him  for  the  space  of  fifty  hours  then  next  ensunig." 
What  passed  at  the  magistrate's  is  not  evidence  under 
this  notice.  Any  extortion  by  duress  is  not  within  the 
notice. 

R.  V.  Richards. — No  case  has  decided  that  the  notice 
must  contain  the  evidence.  It  may  be  that  the  notice 
confines  the  case  to  a  particular  time;  but  this  is  all  part 
of  the  same  transaction*  I  give  this  evidence  as  shewing 
what  the  motives  were  when  the  plaintiff* was  re-committed. 
Suppose  a  conviction  were  put  in;  I  might  give  evidence 
of  all  the  circumstances  that  took  place  at  the  time  of  the 
conviction^  which  might  shew  that  the  conviction  was  void. 
He  was  not  discharged  until  he  paid  the  money,  and  we 
have  a  right  to  shew  how  the  imprisonment  terminated. 

Ludlow,  Serjt. — ^The  cause  of  action  is  imprisonment  in 
the  lock-up  house;  suppose  the  plaintiff*  had  been  taken 
to  the  stocks  after — that  could  not  be  shewn.  Another 
reason  for  the  notice  is,  to  enable  the  justice  to  tender 
amends.  How  can  he  do  it  for  what  is  not  stated  in  the 
notice? 

Patteson,  J. — I  really  think  I  must  receive  the  evi- 
dence, not  as  anything  for  which  any  action  may  be  main- 
tained, but  because  there  is  notice  of  imprisonment  in  the 
lock-up  house.  I  cannot  suppose  those  words  to  be  so 
strictly  construed  as  to  exclude  what  passed  before  the 
Justice.  I  consider  what  passed  before  the  Justice  as  a 
continuance  of  the  imprisonment  in  the  lock-up,  and, 
therefore,  must  receive  the  evidence  to  shew  how  the 
imprisonment  terminated. 

The  evidence  was  given. 

Ludlow,  Serjt. — I  submit  that  the  plaintiff  must  be  non- 
suited.    It  is  clear  that  Ferris  and  Lewis  were  acting  as 
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constables,  and  made  a  charge  to  Mr.  Wells.    The  action        1836. 
ought  to  have  been  case,  not  trespass ;  for  where  a  magis- 
trate has  jurisdiction  over  the  subject  matteri  although  he 
may  be'liable  in  case,  he  is  not  in  trespass.     If  at  the  time 
when  the  plaintiff  was  brought  to  Mr.  Wells  in  the  street 
it  was  not  convenient  for  him  to  examine  into  the  case,  his 
directing  the  plaintiff  to  be  remanded  for  a  reasonable 
time  will  not  subject  him  to  an  action  of  trespass.    A 
magistrate  is  not  bound  to  put  aside  every  thing  he  may 
have  to  do^  and  attend  to  a  charge  of  this  description  on 
the  instant.    Here  he  either  must  have  dismissed  the 
plaintiff,  or  have  sent  him  back.    Is  a  magistrate  bound  to 
give  up  every  thing  else,  and  hear  a  case  instanter? 

Patteson,  J. — There  is  a  difficulty  in  saying  that  an  ac- 
tion of  trespass  will  lie  because  Mr.  Wells  had  jurisdiction. 

iZ.  V.  Richardi, — ^Trespass  is  the  only  remedy ;  case 
cannot  be  maintained  without  express  malice ;  and  here 
Mr.  Wells  had  no  jurisdiction  to  remand  without  examin- 
ing into  the  case.  It  must  be  a  question  for  the  jury  at  all 
eventSj  whether  the  remand  were  reasonable.  The  case 
o{ Davis  V.  Capper  (a),  was  much  discussed,  and  there  it 
was  held  that  trespass  would  lie  if  the  remand  was  for  an 
unreasonable  time. 

Pattbson^  J. — Can  any  magistrate  whatever,  when 
constables  have  arrested  a  man,  and  are  taking  him  before 
a  magistrate,  for  the  purpose  of  inquiring  into  a  matter, 
say,  **  Take  the  man  back  again,  and  keep  him  in  prison.*' 
Assuming  that  the  constables  were  right,  the  magistrate 
should  either  say,  **  1  can't  attend' to  it  now,"  or  examine 
into  the  case;  but  he  has  no  right,  without  examining 
the  man,  to  imprison  him. 

(a)  Antft,  Vol.  4,  p.  134;  10  B.  &  C.  28j  and  6  M.  &  R.  53. 
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1836.  Ludlow,  Serjt. — If  the  man  was  lawfially  in  custody  of 

the  constables,  trespass  will  not  lie  for  imprisoning  him 
for  a  reasonable  time  to  hear  the  case. 


Pattcson,  J. — I  think  he  must  either  say,  '*  I  will  1 
it  now/'  or  else  say,  ''  You  must  take  him  to  some  other 
magistrate :"  he  has  not  a  right  to  say,  '*  You  are  to  keep 
him  twenty-four  hours.** 

Ludlow,  Serjt. — Suppose  the  Justice  is  on  a  case  of 
life  and  death  ? 

PattesoNi  J. — I  do  not  say  he  is  bound  to  dismiss  the 
party,  but  he  is  to  say,  **  I  can't  attend  to  it  now  ;**  he  is 
not  to  send  to  prison. 

Ludlow,  Serjt. — ^A  magistrate  has  a  right  to  imprison 
for  a  breach  of  the  peace. 

Patteson,  J. — Certainly  not,  without  hearing  the  charge. 

Ludlow^  Serjt. — He  did  hear  the  charge. 

Patteson,  J. — Can  hearing  what  passed  in  the  street 
be  hearing  the  charge  ?  Certainly  not.  I  thuik  the  ac- 
tion is  maintainable.  It  is  a  magistrate's  duty  on  all  occa- 
sions either  to  examine  into  the  question;  or,  if  there 
is  a  reason  why  he  cannot  examine  into  it,  he  is  not  to 
interfere  at  all,  and  he  should  let  the  constable  take  the 
party  somewhere  else.  It  would  be  a  very  fearful  thing 
indeed  if  any  magistrate  is  at  liberty,  meeting  a  man  in 
custody  in  the  street,  to  say,  '*  Take  him  back  for  twenty- 
four  hours,  and  bring  him  up  to-morrow."  Whether  the 
constables  are  right  or  wrong  has  nothing  at  all  to  do 
with  it.     I  assume  that  the  constables  are  quite  right. 

Whatehj. — I  understood  that  your  Lordship  expressed 
great  doubt. 
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Pattbson,  J.— I  did  feel  great  doubt,  but  that  is  taken 
from  my  mind  now.  I  will  give  you  leave  to  move  to  enter 
a  nonauit,  if  the  Court  should  think  that  I  am  wrong  (o)» 

Verdict  for  the  plaintifT. 

JL  F.  Richards,  and  Godson,  for  the  plaintiff. 

Ludlow,  Serjty  Whateley,  and  C  Phillips,  for  the 
respective  defendants. 

[AttonusB— C.  H.  WaBcer,  and  /.  Evans.'] 

(a)  No  motion  was  made. 


GLOUCESTER  ASSIZES. 

(avilSide.) 

BBFORB  MR.  JUSTICE  LITTLBDALE. 
BoRTON  9.  OCKFORD. 

X  HIS  was  an  action  for  work  and  labour  brought  to  re-  A  Judge  will 
cover  a  sum  of  24/.  4i.    The  defence  was  a  written  agree-  memt  whiciT"' 
ment,  signed  by  the  plaintiff,  to  do  the  work  for  8/.     On  |^7^wen«^i^^ 
the  trial  on  the  15th  of  August,  a  verdict  passed  for  the  cauMtobeim- 

pounded,  tiniest 

plaintiff  for  8/.  only,  and  the  agreement  by  accident  got  application  is 
into  the  hands  of  the  plaintiff.  S^'J^S"  of 

the  cause. 

F.  V.  Lee,  for  the  plaintiff,  on  an  affidavit  of  these  facts,  3herfo"itiW 
and  that  the  agreement  was  forged,   applied   to    have  an  agreement 
the  agreement  impounded  in  the  bands  of  the  associate  partoftbedt- 
till  after  the  next  assizes,  in  order  that  a   prosecution  arataiiy'fdi* 
might  be  founded  upon  it.     He  cited  a  case  before  Mr.  w/o  *•  hands 

®  ^  ^  ^  of  the  plaintiff, 

Baron  Alderson  at  Stafford,  in  which  that  learned  Baron  the  Judge  would 
had  ordered  certain  papers  which  had  been  given  in  evi-  pUcaUon  of  Oie 
denee  to  be  hnpounded.  t^tfe^.'Z'" 

dsys  after  the 
trial,  order  it  to 
^  impounded,  althoiigh  it  was  alleged  by  the  plaintiff's  counsel  that  it  wasforge^. 
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1836. 


LiTTLEDAL£,  J. — A  Judge  will  not  order  doeaments 
belonging  to  a  party  to  be  impounded,  unless  application 
for  that  purpose  is  made  to  him  during  the  progress  of 
the  cause. 

Application  refused. 


On  the  trial  of 
an  action  on  a 
promitsory  note, 
in  which  the 
question  is, 
whether  the 
defendant  had 
indorsed  it  or 
not,  the 

plaintiff's  coun- 
sel will  not  be 
allowed  to  give 
in  evidence  a 
number  of  other 
notes,  bearing 
the  defendant's 
undoubted  sig- 
nature, with  a 
▼lew  of  having 
the  jury  com- 
pare the  hand- 
writing of  those 
signatures  with 
the  indorMment 
on  the  note  in 
question ;  and 
the  jury  will 
not  be  allowed 
to  compare 
anything  with 
the  indorse- 
ment, except 
documents 
otherwise  evi- 
dence in  the 


Bromagb  and  Another  p.  Ricb,  Esq. 

Assumpsit.— The  declaration  stated  that  David 
Jones  and  John  Jenkins  made  their  promissory  note  for 
250/.  in  favour  of  the  defendant,  and  that  the  defendant 
indorsed  it.  Plea — ^That  the  defendant  did  not  indorse 
the  note. 

It  was  opened  by  Maule  for  the  plaintiffs,  that  in  addi- 
tion to  the  usual  proof  of  the  defendant's  hand-writing  by 
the  evidence  of  witnesses  acquainted  with  it,  he  should 
also  put  into  the  hands  of  the  jury  a  great  number  of  other 
bills  of  exchange  and  notes,  which  bore  the  signature  of 
the  defendant,  and  which  were  paid  by  him,  so  that  the 
jury  might  compare  the  hand-writing  of  those  signatures 
with  the  signature  in  dispute  in  the  present  case.  He 
cited  the  cases  of  AUesbrook  v.  Roach  (a),  Griffiths  v. 
Williams  (&),  and  Solita  v.  Yarrow  (c). 

LiTTLEDALB,  J. — ^Tho  strictnoss  of  the  ancient  rule  re- 
specting comparison  of  hands  is  broken  in  upon  by  the 
modern  cases. 

On  the  bills  of  exchange  and  notes  mentioned  in  the 
opening  being  tendered  in  evidence. 


CampbeUf  A.  Gr.,  objected  that  the  jury  could  not 
be  allowed  to  compare  the  signature  in  dispute  with  any 
acknowledged  genuine  hand-writing  of  the  defendant,  ex- 


(a)  1  Esp.  351.  (6)  1 C.  &  J.  47.  (c)  1  M.  &  Rob.  733. 
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cept  such  as  appeared  in  documents  which  were  properly 
in  evidence  in  the  cause,  as  being  documents  in  themselves 
material  to  the  cause. 

LfTTLEDALE,  J.  (having  conferred  withPATTBSON,  J.)— 
I  shall  reject  the  evidence  ;  the  Jury  are  not  to  compare 
any  other  writing  with  that  in  dispute^  except  documents 
which  are  otherwise  evidence  in  the  cause  (a). 

The  cause  was  compromised. 

(a)  See  the  case  of  AUport  t.  cept  where  the  writing  acknow- 
Meek,  ante,  Vol.  4,  p.  267,  and  also  ledged  to  be  genuine  is  already  in 
the  case  of  Doe  d.  Perry  t.  New^  evidence  in  the  cause,  or  the  dis- 
Um^  1  N.  &  P.  1,  iu  which  it  ^vas  .  puted  writing  is  an  ancient  do- 
held,  that  evidence  of  hand-writing  cument. 
by  comparison  is  inadmissible,  ex- 


The  wordf 


{Croum  Side). 
before  mr.  justice  patteson. 

Rex  9.  Martin. 

Forgery.— The  first  count  or  the  indictment  charged 

the  prisoner  with  forging  "a  certain  acquittancci  which  "^^f^"^^,. 

is  as  foHoWS; —  at  the  foot  of  a 

May  4.— Mr.  Martin.  imp^n'T^^' 

ceipt  and  ac- 
Bought  of  LaINO  and  Son,  quittance,  and 

Wholesale  Druggists,  Bristol.       t^SST* 
6  quarts  of  settledated  strikeing  acid.  !S?."i"*"2  *.* 

^  «      1    ^  will  be  sufficient 

Settled,  4i.  Samuel  Hughes.       to  set  out  the 

with  intent  to  defraud*'  Elizabeth  Welch;    the  second  JidTth^^rd 

"settled,"  and 
the  supposed 
signature  at  the  foot  of  it,  without  any  aTcrment  that  the  word  "  settled"  imports  a  receipt  or 
acquittance. 

A  prisoner  asked  his  employer  to  give  him  4/.,  to  buy  "  tettiedated  striking  acid/'  to  be  used 
in  the  employer's  Unning  business,  which  the  prisoner  superintended;  the  employer  gave  him  the 
money,  and  about  four  days  after  the  prisoner  delivered  to  his  employer  a  forged  receipt  for  the 
iL,  which  purported  to  come  from  a  firm  of  whom  the  add  had  been  bought,  Held  .-—that  proof  of 
these  facta  was  sufficient  evidence  of  uttering  the  forged  receipt  with  intent  to  defraud  the  employer. 
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1896.         count  was  similar,  for  uttering  the  acquittance;  3rd  count 
nj^         for  forging  ''a  certain  receipt  for  the  payment  of  42.,* 
^  without  setting  it  out;  4th  count,  the  like  for  uttering. 

It  appeared  that  the  prosecutrix,  who  was  a  lady  of 
fortune,  had  commenced  the  tanning  business,  and  had 
employed  the  prisoner  to  superintend  it,  and  that  the  pri- 
soner ^asked  her  for  4/.,  to  pay  for  some  acid,  which  he 
said  would  expedite  the  process  of  tanning.  Miss  Welch 
gave  him  the  money,  and  about  four  days  afterwards  he 
gave  her  the  receipt  set  forth  in  the  indictment  Evidence 
was  given  that  there  was  no  such  firm  as  Laing  and  Ca, 
Wholesale  Duggists,  at  Bristol,  and  also  that  there  was 
no  such  acid  as  "settledated  strikeing  acid." 

Busby  and  Greaves^  for  the  prisoner. — ^The  second  eoont 
of  this  indictment  is  bad,  as  it  does  not  contain  any 
averments  to  shew  that  the  word  ''settled**  imports  a  re- 
ceipt or  acquittance.  In  the  case  of  Rex  v.  Thompson  (a), 
it  was  expressly  held  that  such  averments  are  necessary. 
Secondly.  This  prosecution  must  fail,  as,  at  the  time  of 
the  uttering  of  this  receipt,  there  could  be  no  intent  to 
defraud,  as  the  money  was  already  paid  to  the  prisoner; 
and  thirdly f  the  last  two  counts  are  bad,  as  they  are 
framed  on  the  stat.  S  &  3  Will.  4,  c.  123,  which  enacts 
that  forged  instruments  shall  be  set  out  as  in  cases  of 
larceny.  Now,  a  receipt  is  not  the  subject  of  larceny,  and 
therefore  cannot  be  within  the  statute. 

Watson  and  Firancillon,  for  the  prosecution,  submitted 
that,  by  the  stat  23  Geo.  3,  c.  55,  s.  7,  the  word  ''  settled* 
was  to  be  deemed  and  taken  to  be  a  receipt,  and  they 
cited  the  case  of  Rex  v.  Sheppard  (6). 

Patteson,  J. — If  it  were  not  for  the  case  of  Rex  v. 
Thompson,  1  should  have  thought  the  present  indictment 
good ;  at  present  I  am  against  the  authority  of  that  case; 

(a)  2  Leach,  910.  (6)  R.  &  R.  C 169,  cited  2  R.  G.  &  M.  364. 


In  the  ensuing  term  this  case  was  considered  by  the 
fifteen  Judges,  who  held  that  the  second  count  was  good, 
without  any  averment  that  the  word  ''settled"  imported 
a  receipt,  and  oTerruIed  the  case  of  Rex  ▼•  Thompson. 
Their  Lordships  also  held,  that  there  was  sufficient  evi- 
dence of  an  intent  to  defraud  (a). 

(a)  The  prisoner  was  transported. 
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I  sboald  say  that  the  word  "  settled"  imported  ao  acquit- 
tance ;  I  will  resenre  the  point,  and  I  think  abo  that  the 
secoiid  p<Hnt  is  worthy  of  being  considered*  With  reaped 
to  the  third  objection  to  the  third  and  fourth  count,  my 
impreaaion  is  strong,  that  the  stat«  1  &  2  WilL  4^  c  12S, 
does  not  apply  to  this  case^  and  that  it  applies  only  to 
thoae  instruments  for  the  stealing  of  which  an  indictment 
for  larceny  could  be  sustained. 

Verdict — Grnilty. 

fVaisan,  and  FranciUon,  for  the  prosecution. 
Busby,  and  Greaves,  for  the  prisoner. 

[Attornies— iSifii/A,  B.  Z>.,  and  Smaliridge.'} 


Rex  v.  Partridge. 

I  jARCENY, — The  prisoner  was  indicted  for  stealing  Theqneitionof 
two  ends  of  woollen  cloth  (fi),  the  property  of  John  Fig-  Trecent  potm- 
P-»  Marling.  '^'^^^ 

be  comidered 
with  refefCDOe 
to  the  nature  of  the  urticle  itolen.     Therefore,  where  two  ends  of  wooUen  doth  in  an  unfiniihed 
state,  eontisting  of  about  20  yards  each,  are  lost,  and  were  in  the  poueMion  of  the  prisoner  two 
months  after  their  being  stolen,,  and  still  In  the  same  sute,  it  was  held,  thai  thu  was  a  posses* 
*ion  sufficiently  recent  to  call  on  the  prisoner  to  shew  how  he  came  by  the  property. 

A  piueecutor  said  to  the  prisoner,  **  I  should  be  obliged  to  you  if  you  would  tell  us  what  you 
hnow  about  it,  if  yon  will  not,  we  of  course  can  do  nothing:"— Betf,  that  this  was  such  an 
indnecnent  to  oonliBBS  as  would  exclude  what  the  prisoner  said. 


(6)  Ends  of  cloth,  are  pieces  consisting  of  about  20  yards  each. 
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1836.  It  appeared  that  the  cloth  was  missed  on  the  SSrd  of 

January t  1886,  it  then  being  in  an  unfinished  state,  and 
that  part  of  it  was,  on  the  21st  of  March,  left  by  the  pri- 
soner at  the  house  of  a  person  named  Porter^  and  that 
qa  the  30th  of  the  same  month  the  prisoner  sent  the  re- 
sidue of  it  to  be  shorn.  It  further  appeared,  that  the  pri- 
soner being  in  the  custody  of  a  constable,  the  latter  said 
to  the  prosecutor,  Mr.  Marling,  ''You  must  not  use  any 
threat  or  promise  to  the  prisoner:  *'  and  immediately  after 
this  Mr.  Marling  said  to  the  prisoner,  '*  I  should  be 
obliged  to  you  if  you  would  tell  us  what  you  know  about 
it;  if  you  will  not,  we  of  course  can  do  nothing;  I  shall 
be  glad  if  you  will.** 

C.  PhiUips,  for  the  prisoner,  submitted  that  anything 
said  by  the  prisoner  after  this  was  not  receivable. 

Patteson,  J. — I  think  this  is  a  distinct  promise ;  what 
could  the  prosecutor  mean  by  saying,  that  if  the  prisoner 
would  not  tell  they  could  do  nothing,  but  that  if  the  pri- 
soner would  tell,  they  would  do  something  for  him  ? 

The  statement  of  the  prisoner  was  not  given  in  evidence. 

C  Phillips. — I  submit  that  the  length  of  time  that  has 
elapsed  since  the  loss  of  the  cloth  is  so  great,  that  there  is 
no  presumption  of  guilt  raised  against  the  prisoner  by  the 
possession  of  it. 

Patteson,  J. — I  think  the  length  of  time  is  to  be  con- 
sidered with  reference  to  the  nature  of  the  articles  which 
are  stolen.  If  they  are  such  as  pass  from  hand  to  hand 
readily,  two  months  would  be  a  long  time ;  but  here  that 
is  not  so ;  it  is  a  question  for  the  jury. 

Verdict — Guilty. 
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Ijrreaves,  for  the  prosecution. 
C.  Phillips,  and  Selfe,  for  the  prisoner. 


lAiiormes^Hawker  ^  Fryer,  and  - 


GLOUCESTER  CITY  ASSIZES. 
{Crown  Side,) 

BEFORE   MR.  JUSTICE  PATTESON. 


Rex  v.  Charles  James. 

Forgery. — The  first  count  of  the  indictment  charged  Where  a  pri- 

that  the  prisoner^  on  the  26ih  of  February «  1836,  did  forfors^ry^in 

**  forge  a  certain  promissory  note,  which  is  as  follows : —  whcre*hc  bin 

Woebly,  Feb.  23,  1836.  ::,rtete' 

£50  0*.  Od.  1  Will.  4,  c.  66, 

_,  ,«.,».  »»       th«  forgery  may 

Three  months  after  date  I    promise  to  pay  to  Mr.  be  alleged  to 
Charles  James  or  order,  fifty  pounds,  value  received.  matted  inthat"*" 

John  Evans.       f««°^y»"d 

there  need  not 

At  Messrs.  Sir  J.  W.  Lubbock  &  Co.,  be  any  aver- 

ISankers,  London.  prisoner  ii  in 

custody  there. 

On  which  said  promissory  note  is  an  indorsement  as  fol-      in  a  case  of 

forgery,  the  fact 

that  the  prisoner 

has  given  guarantees  to  his  bankers,  to  whom  he  paid  a  forged  note,  to  a  larger  amount  than  the 

note,  does  not  so  completely  negative  an  intent  to  defrnud  them  as  to  withdraw  the  case  from  the 

coDsideiation  of  the  jury. 

In  a  connt  for  forgery,  framed  under  the  stat.  1  fir  2  Will.  4,  c.  123,  it  is  sufficient  to  describe 
tbe  instrument  as  it  would  be  described  in  an  indictment  for  larceny  ;  therefore,  a  count  charging 
that  tbe  prisoner  "  did  forge  a  certain  promissory  note  for  the  payment  of  50/."  is  good. 

The  words  **  with  intent"  in  an  indictment  for  forgery,  apply  to  the  verb  to  which  the  pri- 
ioner's  name  is  the  nominative  ;  therefore,  a  connt  which  states  that  the  prisoner  "  did  forge"  a 
promissory  note  for  60/.,  "  on  which  said  promissory  note  is  an  indorsement  as  follows, '  C.  J.' 
with  intent  to  defraud  W.  R.  S.,"  sufficiently  charges  that  the  forged  note,  and  not  the  indorse- 
ment, was  the  thing  by  which  the  prisoner  intended  to  defraud  W.  R.  8. 

Whether  the  statute  7  Geo.  4,  c.  46,  Is  Unperatwe,  that  forgeries  to  defraud  Joint^stock  banlcs 
waui  be  laid  to  defhiud  one  of  their  registered  officers  under  that  act,  or  whether  it  is  sufficient 
to  lay  it  with  intent  to  defraud  *<  A.  B.  and  others,"  Qusere. — But«  wmhUf  that  the  Utter  mode 
is  good. 

The  returns  made  to  the  Sump>office  under  the  stat.  7  Geo.  4,  c.  46,  are  not  the  only  evidence 
to  prove  the  existence  of  a  banking  company  under  that  act. 
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lows, '  Charles  James/  with  intent  to  defraud  WiUian  Roa- 
sel  Skey,  and  others.'' 

The  second  count,  which  was  for  "  uttering,  disposing, 
and  putting  off,''  was  exactly  in  a  similar  form. 

The  third  count  charged,  that  the  prisoner  did  ''  forge 
a  certain  other  promissory  note  for  the  payment  of  SOl^^ 
with  the  like  intent 

The  fourth  count  was  an  exactly  similar  count,  for  utter- 
ing, disposing  of,  and  putting  off. 

The  prisoner  was  a  timber-merchant,  who  resided  at 
Newent,  in  Gloucestershire,  and  had  for  some  time  kept 
an  account  with  the  Gloucestershire  Banking  Company, 
of  which  Mr.  Skey  acted  as  manager,  he  having  shares 
in  that  establishment.  The  prisoner  had  deposited  with 
the  bankers  three  guarantees  for  100/.  each,  signed  by 
his  brothers,  by  which  they  undertook  to  be  answeraUe 
if  he  overdrew  his  account ;  and  it  was  admitted  that,  at 
the  time  of  the  trial,  the  prisoner  did  not  owe  the  prose- 
cutor anything.  There  was  no  evidence  given  as  to  the 
Banking  Company,  except  that  it  was  stated  by  Mr.  Skey 
and  one  of  the  clerks,  thai  the  former  was  manager,  and 
had  shares,  and  that  this  bank  was  not  a  corporation. 
Evidence  was  given  that  the  note  was  in  the  prisoner's 
handwriting,  and  that  ^'  John  Evans"  was  a  fictitious  sig- 
nature, and  that  there  were  no  funds  at  Messrs.  Lubbock's 
to  meet  the  note.  The  prisoner  had  paid  the  note  in  at 
the  prosecutor's  bank,  but  whether  he  brought  it  himself, 
or  whether  be  sent  it  by  the  Newent  carrier,  was  not 
proved,  as  none  of  the  witnesses  could  recollect. 

Greaves,  for  the  prisoner. — ^There  is  no  evidence  of 
anything  done  by  the  prisoner  in  the  county  of  the  city  of 
Gloucester. 

W.  J.  Alexander,  for  the  prosecution. — The  prisoner 
may  be  tried,  by  the  24th  section  of  the  stat.  1  Will.  4^ 
c.  66,  in  any  county  where  he  is  in  custody. 
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It  was  proved  that  the  prisoner  was  in  custody  m  the 
city  of  Gloucester  since  the  9th  of  April. 

Pattesom,  J. — This  court  is  at  this  moment  in  the 
county  of  the  city  of  Gloucester^  though  yesterday  it  was 
considered  part  of  the  county  of  Gloucester  (a). 

Greaves. — ^There  is  no  averment  in  the  indictment  that 
the  prisoner  was  in  custody  in  the  city.  In  cases  of  bigamy, 
where  the  prisoner  is  tried  out  of  the  place  where  he  is 
apprehended,  it  is  always  stated  in  the  indictment*  In  the 
case  otRex  v.  Treharne{b\  a  point  arose  something  like 
that  in  the  present  ease. 

Pattbsom,  J. — In  the  case  of  John  Thomas  Eraser, 
who  was  tried  at  the  Old  Bailey  for  bigamy  in  September, 
1883,  the  indictment  stated  the  two  marriages  to  be  in 
distant  counties,  and  then  continued,  *^  And  the  jurors 
aforesaid,  upon  their  oath  aforesaid,  do  say,  that  J.  T.  F. 

was  apprehended  on  the day  of ,  at ;"  and 

the  Judges  held  that  these  blanks  made  the  indictment 
bad.  That  shews  that  the  averment  was  necessary.  How- 
ever, in  that  case  the  indictment  stated  the  bigamy  to  be 
out  of  the  jurisdiction,  and  there  it  was  necessary  to  have 
the  averment:  but  by  the  stat  1  Will.  4,  c.  66,  s.  24^  the 
oAence  may  be  laid  in  the  county  where  it  did  not  arise. 
I  think,  therefore,  that  proving  the  party  in  custody  here 
is  sufficient. 

Grea9e9f  and  F.  V.  Lee^  for  the  prisoner. — ^This  being 


(a)SeeR.v.  GovgA,  Doug.  760.  netted  in  that  county,  and  does 

(»)  M.  G.  C  298.— In  that  case  not  vary  the  nature  and  character 

it  was  held,  that  where  a  statute  of  the  offence,  it  is  no  objection 

makes  an  offence  committed  after  that  the  day  laid  in  the  indictment 

a  giTen  day  triable  in  the  county  is  before  the  day  the  statute  men- 

where  the  party  is  apprehended,  tions,  if  the  offence  were  in  fact 

lod  antborizes  laying  it  as  if  com-  committed  after  that  day. 
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1836.  a  banking  company  under  the  stat.  7  Geo.  4,  c  46,  Mr. 
Skey  must  be  proved  to  be  manager  of  this  bank  by  proof 
of  the  stamp-office  returns.  In  Rex  ▼•  Burgiss  {a),  the 
objection  was  made,  and  Mr.  Justice  LUiledale  said  that 
he  would  reserve  it ;  and  in  Rex  t.  Gmri  {b),  this  evi- 
dence was  given.  Secondly ,  the  only  intents  laid  are  to 
defraud  Mr.  Skey,  who  is  connected  with  the  banking 
company.  Now  there  could  be  no  intent  to  defraud  the 
bankers,  as  they  had  guarantees  to  a  much  larger  amount 
Thirdly^  it  is  left  doubtful  by  the  words  of  the  latter  parts 
of  the  first  and  second  counts,  whether  the  intent  to  de- 
fraud was  by  the  note  itself,  or  the  indorsement*  It 
might  be  read,  **  on  which  note  was  an  indorsement  with 
intent  to  defraud.''  Fourthly^  the  last  two  counts,  which 
do  not  set  out  the  note,  are  bad,  as  they  do  not  aver  it  to 
be  a  note  for  the  payment  of  money.  The  instrument  is, 
by  the  stat.  2  &  3  Will.  4,  c.  123,  to  be  described  as  in 
larceny,  and  there  a  value  would  be  stated.  knd^JifiUy^ 
that  by  the  stat.  7  Geo.  4,  c.  46,  the  returns  to  the  stamp- 
office  are  the  only  proper  proof  that  this  is  a  banking 
company. 

Patteson,  J. — ^The  Court  must  take  judicial  notice  of 
what  a  promissory  note  is. 

W.  J.  Alexander. — ^This  indictment  is  framed  on  the 
•tat.  1  Will.  4,  c.  66;  and  by  the  38th  sect  an  intent  to 
defraud  a  banking  firm  may  be  laid  to  defraud  ^  A.  B. 
and  others.**  If  Mr.  Skey  had  been  averred  to  be  mana- 
ger, it  might  have  been  necessary  to  prove  him  so  in  the 
mode  pointed  out  by  the  stat.  7  Geo.  4,  c.  46.  The  case 
of  Edwards  v.  Buchanan  (c),  -decides  that  the  atamp* 
office  returns  are  not  the  only  mode  of  proof;  and  as  to 


(«)  Ante,  p.  490.  (6)  Ante,  p.  486. 

,c)  3  B.  &  Ad.  788. 
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the  intent,  that  is  proved,  if  there  was  a  possibility  of  the        1836. 
bankers  being  defrauded. 

Patteson,  J. — You  need  not  trouble  yourself  with  the 
point  as  to  the  laying  the  indictment.  The  words  ''  with 
intent**  must  apply  to  the  verb  to  which  the  prisoner*s 
name  is  the  nominative. 

W.  J.  Alexander.— The  stat.  S  &  3  of  Will.  4,  c.  12S, 
saya  the  note  shall  be  described  as  in  larceny ;  but  if  a 
value  was  alleged  in  this  case,  it  would  be  a  contradiction, 
as  we  say  that  it  is  forged  and  valueless. 

Greaves. — The  stat.  1  WilL  4,  c.  66|  mentions  all  the 
statutes  intended  to  be  altered  or  repealed  by  it ;  and  the 
Stat.  7  Geo.  4,  c.  46,  is  not  one  of  them. 

Pattesom,  J. — It  is  quite  clear  that  there  was  no  in- 
tention to  repeal  that  act. 

Greavee. — ^Tbe  third  and  fourth  counts  should  have 
been  for  forging  and  uttering  a  forged  note,  purporting  to 
be  a  promissory  note,  for  the  payment  of  50/.  I  do  not 
aay  that  it  need  have  been  averred  positively  to  be  of 
that  value ;  and  the  intent  to  defraud  is  negatived  by  the 
result. 

Patteson,  J. — It  is  impossible  for  me  to  say,  that  at 
the  time  this  note  was  given  to  the  bankers,  the  prisoner, 
because  he  had  given  guarantees,  had  no  intent  to  de- 
fraud. That  is  a  question  for  the  jury.  With  respect  to 
the  laying  the  intent  to  be  to  defraud  Mr.  Skey  *'  and 
others/*  that  depends  on  whether  I  must  take  the  ^th 
sect,  of  the  stat.  1  Will.  4,  c.  66,  to  apply  to  joint-stock 
banks ;  the  objection  is,  that  the  stat.  7  Geo.  4,  c.  46,  is 
imperative;  however,  I  am  not  prepared  to  say  that  an 

VOL.  VII.  o  o  N.  p. 
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Jambs. 
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1836.  indictment  woidd  not  be  good^  naming  erery  one  of  the 
banking  company.  It  may  be  auppoaed  that  the  Legis- 
lature intended  the  28th  sect,  to  apply  only  to  bankers  at 
'  common  law.  There  are  many  cases  to  which  that  statute 
would  apply,  but  still  the  words  are  quite  general,  and  I 
am  not  at  all  sure  that  it  was  not  meant  to  be  cumulatiTey 
and  that  the  prosecutors  may  adopt  either  the  one  mode 
or  the  other.  My  impression  is  that  they  may.  I  do  not 
say  positively  I  will  reaerre  the  point,  but  I  wSl,  it  on  con- 
sideration I  should  think  there  is  anything  in  it.  With 
respect  to  the  objections  to  the  third  and  fourtli  counts, 
I  think  that  the  clause  in  the  stat.  1  &  S  Will.  4,  c.  123, 
must  be  taken  with  reference  to  the  subject-matter,  and 
£o  as  to  make  a  sensible  construction.  It  would  be  quite 
nonsense  to  require  in  an  indictment  for  a  forgery  all  the 
statements  which  are  necessary  in  an  iodictment  for  lar- 
ceny, one  of  which  always  is,  that  the  note  is  due,  and  un- 
satisfied. I  take  the  enactment  only  to  mean  that  the 
description  of  the  instrument  shall  be  the  same  as  in  lar- 
ceny. Here  is  stated  to  be  a  promissory  note  for  SOL  It 
is  certainly  not  said  to  be  50/.  in  money,  but  I  must  take  a 
promissory  note  for  50/.  to  be  for  SOL  of  lawful  money, 
and  not  50  pounds  of  lead,  or  any  other  article ;  and  as  to 
the  objection  that  the  stamp-office  returns  are  the  only 
proof  of  this  being  a  company,  I  certainly  cannot  agree  to 
that ;  for  I  cannot  conceive  that,  by  omitting  to  make  a 
return,  they  would  cease  to  be  a  company,  and  could  not 
sue  in  the  name  of  their  officer.  The  only  objection  that 
weighs  on  my  mind  is  that  as  to  the  88th  sect  of  the  stst. 
1  Will  4,  c.  66. 

The  prisoner  was  acquitted  on  the  merits. 
W,  J.  Alexander^  and  Lewis,  for  the  prosecution. 
GrcaveSf  and  F.  V.  Lee^  for  the  prisoner. 

lAttornics— iri^oTw,  and  Hall,] 
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1836. 
Rex  v.  Henry  Higgims  Cooke. 

1:  ER JURY  alleged  to  have  been  committed  in  an  affi-  An  indictment 
davit  made  for  the  purpose  of.  setting  aside  a  judgment  dgned^on^an^* 
entered  up  upon  a  warrant  of  attorney.    The  indictment  »ffldfvi^"ad« 

»      *  "'  for  the  purpoee 

charged  that  the  defendant  made  his  warrant  of  attorney,  of  setting  aside 
directed  to  Robert  Watson  and  Francis  BroughtoUi  dgnedtinoe tiie 
'« then  and  still  being  attomies**  of  the  King's  Bench,  and  wui"!,^!!^ 
that  *•  afterwards,  to  wit  in  or  as  q/*  Trinity  Term ''  in  the  thatthijudg- 

•f  ^  ment  was  en- 

5th  Will.  4,  judgment  was  entered  up  on  the  said  warrant  tered  up  |«<ii  or 
of  attorney.    The  warrant  of  attorney  was  produced,  and  xerai,  5  WiiL 
an  examined  copy  tof  the  record  of  the  judgment  put  in ;  fiii"^^a^** 
and  in  the  margin  of  the  record  was  entered  ''  June  the  and  the  ju^ 
26th,  5  Will.  V  pursuant  to  the  rule  H.T.  4  Will.  4,  Il^nliTunder 

V/^   ^  the  sut.  9  Geo. 

Amendments 

Greaves  and  Cripps  for  the  defendant — There  is  no  should  be  very 
evidence  ©f  the  parties  named  in  the  warrant  of  attorney  fn^^'ii']^. 
being  now  attomies.  -^n  allegation 

^  that  tlie  defend- 

ant made  his 

Pattsson,  J. — As  the  defendant  admits  them  to  be  J^^y  dkected 
so  at  the  time  the  warrant  was  given,  by  executing  it,  it  b,*;i^;*^J* 
must  be  presumed  that  they  still  continue  to  be  so.  ttm  being  at- 

*^  ''  tornies"ofK. 

B.,  is  proved  by 

Greaves  and  Cripps.— The  indictment  is  also  bad  for  putting  la  the 

^*^  warrant  of  at- 

alleging  the  judgment  to  be  recovered  *'  in  or  as  of  torney. 
Trinity  Term."  Every  avefment  in  an  indictment  must 
be  podtive,  and  an  avemletit  in  the  alternative  is  clearly 
bad  ;  this  is  laid  down  in  1  Chltty  Crim.  Law,  SSO|  Rea: 
V.  Stoeker  (a) ;  Rex  v.  Brereton  ifi) ;  Rex  v.  Stoughton  (c); 
and  Rexy.  Flint{d)\  so  an  alternative  in  a  conviction 
Tenders  it  bad  (e). 

(a)  5  Mod.  137.  S.  C.  1  Salk.         {d)  I  Ssm.  Cas.  30?. 
342.  (e)  Rtx  t.  North,  6  D.  &  R.  143. 

(6)  8  Mod.  328.  R.  ?.  Pain,  7  D.  &  R.  678. 

(c)2Sei8.Ca.25. 

00  ^ 
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Godson  and  Busby  for  the  prosecution. — The  judgment 
being  in  the  vacation  afker  Trinity  Term,  is  *'  as  of  that 
term;"  and  the  words  "in  or"  may  be  rejected  as  sur- 
plusage. 

Patteson,  J. — Since  the  new  rules,  is  not  a  judgment 
to  be  considered  as,  in  point  of  law,  a  judgment  of  the 
day  upon  which  it  was  signed  ?  The  rule  provides  that  it 
shall  not  have  relation  to  any  other  day. 

Godson. — That  point  has  never  been  decided;  and,  as- 
suming that  it  were  so,  at  all  events  the  record  may  be 
amended  under  the  9  Geo.  4,  c.  15. 

Greaves. — The  objection  here  arises  on  the  face  of  the 
indictment.  If  this  indictment  is  good,  why  may  not  an 
indictment  be  good  which  has  twenty  averments  in  the  dis- 
junctive !  Secondly,  the  power  under  the  9  Geo.  4,  c.  15, 
only  extends  to  cases  where  common  care  has  been  used ; 
JelfY.  Oriel  {a). 

Patteson,  J. — It  was  held  m  the  case  of  Briani  v. 
Eieke  (5),  that  where  a  judgment  was  stated  to  be  of  one 
court,  and  was  in  fact  of  another,  the  record  might  be 
amended. 

Greaves. — ^In  that  case  there  was  one  positive  averment, 
which  turned  out  to  be  incorrect ;  here,  not  only  must  one 
averment  be  amended,  but  another  must  be  struck  out, 
which  is  more  than  the  act  authorizes  to  be  done. 

Patteson,  J. — I  do  not  see  how  I  can  say  that  this  is 
sufficient ;  I  do  not  mean  to  say  that  it  cannot  be  amended : 
the  words  of  the  act  are,  "  When  any  variance  shall  appear 
between  any  matter  in  writing  or  in  print  produced  in  evi- 

(a)  4  Carr.  &  P.  22.  (b)  1  M.  &  M.  359. 
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dence,  and  the  recital  thereof  upon  the  record." — This  1836. 
18  certainly  a  recital  upon  the  record,  but  I  am  not  pre- 
pared to  say  that  the  amendment  ought  to  be  made.  It 
should  be  done  very  sparingly  in  criminal  cases.  Upon 
the  face  of  it  this  is,  according  to  the  rule,  a  judgment  of 
the  day  upon  which  it  was  actually  signed.  It  was^  quite 
clear  that  the  party  would  know  that  it  was  not  a  judg- 
ment of  any  previous  time.  I  think  there  is  something 
also  in  the  objection  to  the  averment  ''  in  or  as  of;  '*  that 
would  be  a  very  good  reason  why  I  should  not  amend  if 
I  had  the  power.  I  have  conferred  with  my  brother 
Liiiledale;  and  I  think  that  the  judgment  is  not  properly 
stated  ;  **  in  or  as  of**  is  not  a  correct  mode  of  stating  it ; 
and  even  if  it  were,  it  is  not  according  to  the  fact.  Under 
all  the  circumstances  I  do  not  feel  called  upon  to  amend  (a). 

Verdict— Not  Guilty. 
Godson^  and  Bu$by^  for  the  prosecution. 
Greaves^  and  Cripps,  for  the  defence. 

lAttOTBita—SmaUridge,  and  G.  W.  HulU.'] 

(a)  It  should  be  observed  that  andinformationt/ormisdemeanourf' 

the  itat.  9  Geo.  4,  c.  15,  which  as  well  as  to  civil  actions ;  but  the 

authorizes  the  amendment  of  any  8tat.3&4WiU.4,c.  42, 8.23,  which 

variance  between  any  matter  '*  in  authorizes  amendments  to  a  much 

writing  or  in  prinf*  produced  in  greater  extent,  applies  only  to 

eridence,  and  the  recital  of  it  on  civU  cases,  and  to  cases  of  quo 

the  record,  applies  to  "  indictmerUi  warraiUo  and  mandamut. 


CASES  ON  THE 

WELSH  SUMMER  CIRCUIT. 

BEFORE  LORD  DENMAN^  C.  J.,  AND  MR.  JU8TICB  VAUOHAN. 

CARDIFF  ASSIZES. 

BEFORE  LORD  DENMAN,  C.  J. 


Evan  Etams  v.  W.  B.  M.  Lisle^  Clerk,  and  G.  B.  M. 
JtUyisth.  Lisle. 

In  an  action  on    OaSE. — The  declaration  stated,  that,  whereas  before 

the  case  ibr 

placing  lighted  and  at  the  time  of  the  committing  of  the  grievances  by  the 
ehurch  towerf  defendants,  the  plaintiff  was  in  a  close  aqd  confined  flace, 
''i^f'^ff  wh  ^^^^  '*  *^  ^^*  *  certain  church  tower,  yet  the  defendants, 
with  others,  was  well  knowing  the  premises,  but  contnTing,  &c.,  whUst  the 
beibrwas  an-  said  plaintiff  was  in  such  confined  place  as  aforesaid,  to 
fumM;  Ae^*  wit,  on  the  1st  day  of  September,  1834,  wrongfully,  wick- 
defendant  edly,  and  maliciously  introduced  and  placed  in  the  said 

pleadedf  Ist, 

the  general  closc  and  Confined  place,  near  tp^  and  Ujude?  tbe  said  plain* 
^t^uieptlin""^'  tiff,  dhrersUrge  ^antities  of  sulphur,  Ac,  ami  wrongfally 
tiff  was  wrong-    g^^^  Ug^^  j^j^j  gg^  fj|.g  ^^  ^hc  sadie  in  the  said  dose  and  con- 

fully  in  the  ® 

church  tower,  fined  place,  near  to  and  under  the  said  plaintiff,  whereby 
turbance'l  and  di  vers  gr^t  quantises  of  thick  svlphiMX>n»snioke9  and  liames 
re*u«tedhim  to  ^®^®  produced  and  issued  firom  the  said  sulphur,  &c.,  and 
depart,and  that,  filled  the  said  close  and  confined  place,  and  wholly  covered 
not,  the  defen-  and  enveloped  the  said  plaintiff,  and  the  said  plaintiff  was 
command^of  the  thereby  and  therewith  then  violently  affected,  choked,  and 

rector,  placed 

and  lighted  the 

brimstone,  to  cause  the  plaintiff  to  departs — Held,  that,  to  support  the  special  plea,  evidence  must 

be  given  of  the  request  to  depart,  and  also  of  the  rector's  authority  to  the  defendant  to  pot  the 

brimstone: — Held  also,  that,  to  entitle  the  plaintiff  to  a  verdict  on  the  general  issue,  the  Jury  must 

be  satisfied  that  the  plaintiff  sustained  some  substantial  damage  from  the  fumes  of  the  brimstone. 
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smothered,  insomuch  that  he,  the  said  plaintiff^  thereby         1336. 
then  fell  down  and  became  and  waa  wholly  insensible,  and 
to  all  appearance  dead,  and  so  remained  and  continued 
for  a  long  space  of  time,  to  wit,  for  the  space  of  one  hour 
then  next  following. 
Pleas.     Ist  Plea— Not  guilty. 

8nd  Plea — ^As  to  the  introducing  and  placing,  in  the  said 
place  in  the  declaration  mentioned,  divers  quantities  of 
sulphur,   brimstone,  pitch,  straw,  &c.  and  lighting  the 
same,  &c.,  the  defendants  say  that  the  said  W.  B.  M. 
Lisle,  before  and  at  the  said  time  when,  &c.  was,  and  from 
thence  hitherto  hath  been  and  still  is,  rector  of  the  rectory 
of  the  parish  church  of  St.  Pagans,  in  the  county  of  Gla- 
morgan, and  that  the  said  church  tower,  in  the  said  de- 
claration mentioned,  during  all  the  said  time  aforesaid 
was,  and  is,  part  of  the  said  parish  church.    And  the  de- 
fimdant,  W.  B.  M.  Lisle,  being  such  rector  as  aforesaid, 
the  plaintifFjust  before  the  said  time  when,  &c.  to  wit,  on 
the  same  day  and  year  in  the  said  declaration  mentioned, 
was  unlawfully,  together  with  certain  other  persons,  in  the 
said  church  tower,  without  the  consent  and  against  the 
will  of  the  said  last-mentioned  defendant,  making  a  great 
noise  and  disturbance  therein,  and  at  the  said  time  when, 
&C.  stayed  and  continued  therein,  making  such  noise  and 
disturbance,  without  the  leave  and  licence,  and  against 
the  will  of  the  said  last*mentioned  defendant,  to  the  great 
disturbance*  disquietude,  and  scandal  of  the  said  last*men- 
tioned  defendant,  as  such  rector  as  aforesaid,  and  of  all 
other  the  peaceable  and  well-disposed  inhabitants  of  the 
said  pariah ;  and  therefore  the  said  W.  B.  M.  Lisle,  so 
being  such  rector  as  aforesaid,  then  and  there  requested 
the  plaintiff  and  the  said  other  persons  to  cease  making 
their  said  noise  and  disturbance,  and  to  go  and  depart  from 
and  out  of  the  said  church  tower,  which  the  plaintiff  then 
and  there  wholly  refused  to  do,  and  was  then  and  there 
guilty  of  violent  and  outrageous  conduct,  and  threw  stones 
and  other  things  from  the  said  church-tower  into  the  said 
church,  and  made  a  great  and  scandalous  noise  and  dis- 
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1836.  turbance  therein,  and  then  and  there  rendered  it  impos- 
sible for  the  defendants  gently  to  lay  their  hands  upon 
the  plaintiff,  in  order  to  remoTe  him  from  and  out  of  the 
said  church  tower,  as  they  then  and  there  endeavoured 
to  do,  and  would  have  done.  And  the  plaintiff,  just  be- 
fore the  said  time  when,  &c.  in  order  to  prevent  his  being 
removed  from  the  said  church,  placed  and  secured  him- 
self in  the  said  tower  with  the  said  other  persons,  so  that 
the  said  rector  could  not  gently  remove  him  from  and  out 
of  the  same ;  wherefore  the  defendant,  W.  B.  M.  Lisle,  in 
defence  of  his  possession  and  right  of  freehold  of  and  in 
the  said  church,  as  such  rector  aforesaid,  and  the  defen- 
dant, G.  B.  M.  Lisle,  as  his  servant,  and  by  his  command, 
because  the  plaintiff  could  not  otherwise  be  removed  from 
and  out  of  the  said  church  tower  as  aforesaid,  did  then 
and  there  place  in  the  said  church,  under  the  said  tower, 
certain  small  quantities  of  sulphur,  &c.,  and  did  a  little 
light  and  set  fire  to  the  same ;  and  did  thereby  cause  a  small 
quantity  of  smoke  and  fume  to  be  produced  and  issue  there- 
from, in  order  to  remove  and  cause  the  plaintiff  to  remove 
from  and  out  of  the  said  church  tower,as  they  lawfully  might. 
3rd  Flea,  That  the  plaintiff,  before  and  at  the  said 
time  when,  &c.,  was  wrongfully  and  unlawfully  in  the  said 
place  in  the  said  declaration  mentioned,  the  said  place 
then  being  part  of  the  parish  church  aforesaid.  And  that 
the  defendant,  W.  B.  M.  Lisle,  before  and  at  the  said 
time  when,  &c.  was  and  still  is  such  rector  of  the  rectory 
aforesaid,  and  that  the  said  place  in  which,  &c«,  before  and 
at  the  said  time  when,  &c«,  was  and  still  is  the  place  and 
freehold  of  the  said  last-mentioned  defendant  as  such 
rector  as  aforesaid  in  right  of  his  said  church.  Where- 
fore the  last-mentioned  defendant,  as  such  rector  as  afore- 
said in  his  own  right,  and  the  said  other  defendant,  as 
his  servant,  and  by  his  command,  at  the  said  time  when, 
&c.,  introduced  and  placed,  and  lit  and  set  fire  to  said 
sulphur,  &c.,  in  the  said  place  in  which,  &c. 

Replication  to  the   second   plea — Admitting  that  the 
defendant,  W.  B.  M.  Lisle,  was,  and  still  b  rector,  and 
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that  the  church  tower  was,  and  still  is.  part  of  the  church         1836. 
of  St.  Pagans,  with  de  injurid  as  to  the  residue. 

Replication  to  the  third  plea — That  the  plaintiff  was 
not  wrongfully  and  unlawfully  in  the  said  place  in  the  de* 
claration  mentioned. 

It  appeared  in.  evidence,  that  the  plaintiff  and  eight 
others,  without  the  consent  of  the  rector,  obtained  an  en- 
trance into  the  church  tower  of  St.  Pagans,  by  means  of 
ladders  and  ropes,  and  by  trampling  over  the  roof  of  the 
church,  and  commenced  ringing  the  church  bells;  that 
the  defendant  Mr.  George  Lisle  requested  them  to  come 
dowui  and  that  they  refused,  upon  which  he  put  some 
brimstone  into  a  milk  pan,  set  fire  to  it,  and  placed  it  on 
the  floor  of  the  belfry,  about  thirty  feet  below  the  bells ; 
that  the  fumes  arising  from  the  brimstone  were  very  un- 
pleasant to  the  ringers,  who  ceased  to  ring,  and  ran  up 
to  the  leads  of  the  tower  for  air,  but  soon  returned  with 
water,  which  they  threw  upon  the  brimstone,  put  it  out, 
and  continued  to  ring  by  turns  for  the  rest  of  the  day. 

Lord  Denman  (in  summing  up), — ^There  are  two  prin- 
cipal questions  for  your  consideration: — 1st,  Has  it  been 
proved  that  the  defendants  committed  the  injury  ?  Sndly, 
Have  they  made  out  their  justification  ?  But  even  should 
you  think  it  proved  that  the  defendants  committed  the 
act  complained  of,  and  that  they  have  also  not  succeeded 
in  making  out  their  justification,  before  you  can  find  for 
the  plaintiff,  you  must  be  also  satisfied  that  the  plaintiff 
haa  sustained  some  substantial  damage;  it  is  not  every 
unpleasantness  or  inconvenience  that  will  be  a  good  ground 
for  an  action  like  the  present.  There  are  many  nuisances 
which  the  law  will  not  recognize ;  as,  by  building  so  as 
•lightly  to  obstruct  another's  light,  or  to  shut  out  his  view 
of  a  fine  prospect,  and  the  Uke.  You  must  be  satisfied 
that  the  plaintiff  has  sustained  some  substantial  damage. 
As  to  the  Rev.  William  Lisle,  there  is  no  evidence  what- 
ever of  his  having  participated  in  creating  the  nuisance ; 
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1886.  i(  will  therefore  be  your  duty  to  acquit  him  on  the  general 
issue.  As  to  Mr.  George  Lisle  it  has  been  prnved,  that 
he  placed  the  lighted  brimstone  in  the  tower;  and  he  has 
also  fSsdledt  I  think,  in  making  out  his  justification,  inas- 
much as  he  has  not  proved,  either  that  the  plaintiff  was 
requested  by  the  Rev.  W.  Lisle  to  come  down,  or  that 
the  brimstone  was  placed  in  the  tower  by  the  authority 
of  the  Rev.  W.  Lisle.  Still,  it  will  be  for  you  to  say,  whe- 
ther, by  reason  of  what  he  did,  the  plaintiff  sustained  any 
substantial  damage ;  if  you  think  that  he  has  not,  you  will 
aoquit  the  defendant  George  Lisle  also. 

The  jury  found  that  the  plaintiff  had  sustained  no  sub- 
stantial damage. 

Verdict  for  the  defendants  od  the  general  issue, 
and  for  the  plaintiff  on  the  special  pleas. 

ChiUan,  and  E.  V.  WUUams,  for  the  plaintiff. 
J.  Evans,  and  NichoU,  for  the  defendants. 
[Attormes— IZeety  and  Siepkem.] 


CARMARTHEN  ASSIZES. 


Howell  «•  Lewis  and  Another. 

July  20ih. 

Oa  the  trial  of  ^EBT,  on  a  promissory  note  for  83/.  IQf.,  made  by  de- 
is^TbetfrMD^  fendants  in  favour  of  the  plaintiff,  and  payable  on  demand. 
teJlMta  wdict  '^^^  P^®*  ^®*  forth,  that  the  note  was  given  as  a  security 

wai  taken  by 

conient  for  the  plaintiff,  it  being  then  agreed  that  the  defendant  "is  not  to  be  called  apon  Sat 
any  rent  now  dae.**  The  defendant  had,  with  another  person,  given  a  promissory  note  to  his 
landlord,  to  aecure  the  payment  of  half  a  year's  sent  due  at  Lady-day,  1834:— AeU»  thai  this 
agreement  extinguished  the  landlord's  claim  on  the  note. 
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for  rent  due  from  the  defendant  Lewis  to  the  plsintifl^        lg36. 
that  the  pUntiff  afterwards  brought  an  action  of  crfeotment 
against  Lewis,  which  action  was  settled  on  the  terms  of  the 
plaintiff  giving  up  tlie  rent  secured  by  the  note. 

RepKcation — Denying  that  the  rent  secured  by  the 
note  waa  forgiven. 

It  appeared  that  the  note  waa  given  for  balf  a  year's 
rent  due  from  the  defendant  Lewis  to  the  pluntiff  on  the 
S5tfa  of  March,  18S4 ;  that  afterwards  the  plaintiff  brought 
an  ejectment  againat  the  defftndant  Lewis,  which  came  on 
to  be  tried  at  Carmarthen,  in  July,  1836 ;  there  being 
then  due  to  the  plaintiff  a  year's  rent,  besides  the  half 
year's  rent  secured  by  the  note  in  question,  and  which 
then  remained  unpaid :  that,  on  the  case  being  called  on, 
a  verdict  was  taken  for  the  plaintiff  by  consent,  on  the  fol- 
lowing terms,  which  were  indorsed  on  one  of  the  briefs, 
and  signed  by  the  counsel  on  each  side. 

**  Verdict  for  the  lessor  of  the  plaintiff  by  consent,  the 
defendant  to  contimie  in  possession  of  the  premises  one 
fortnight  from  the  date  hereof,  and  not  io  be  eaUed  upon 
for  amy  reni  now  due,  or  which  shall  accrue  due  at  the  end 
of  the  said  fortnight,  or  for  any  damages  or  eosts  in  this 
action. 

(Signed)  Geo.  Chilton. 

E.  C.  Llo^jFd  Hrfl. 

«2iid  July,  188S." 

Lord  Dbmhan,  C.  J. — The  question  raised  in  this  case 
is  a  pure  question  of  law  as  to  the  construction  of  the 
agreement;  and  whether  rent,  which  has  been  secured  by 
the  note  of  the  tenant  and  a  third  person,  can  still  be  con- 
sidered rent  due.  However,  I  will  leave  it  to  the  jury  to 
say  what  was  the  intention  of  the  parties. 

The  jury  found  for  the  defendant. 

Lord  Denman,  C.  J. — My  opinion  is  also  in  favour  of 
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the  defendant;  1  think  that,  in  point  of  law,  be  is  entitled 
to  a  verdict  on  the  construction  of  the  agreement. 

J.  Evan$,  and  HaU,  for  the  plaintiff. 

ChiUon,  and  E.  V.  WUUams,  for  the  defendant 
[Attomies — J,  M.  Evans,  and  H.  LewitJ] 


HAVERFORD-WEST  ASSIZES. 


Rbx  v.  Thomas  Rees. 

A  gardener  lived  X  HE  prisoner  was  indicted  for  burglariously  breaking 

Ws*mM^,**^  and  entering  the  dwelling-house  of  one  John  Lewis,  and 

^^^e^d-  slcal'^^g  therein  certain  pieces  of  money,  the  property  of 

ling-hoose  of  the  said  John  Lewis.  A  second  count  described  the  house 

the  gardens  as  before,  but  laid  the  property  in  the  money  in  the  Baron 

^t^«rr  deRutzen. 

hoiueheUved  It  appeared  that  the  prosecutor  John  Lewis  was  gar-^ 

key:— iJeU,  dencr  to  the  Baron  de  Rutzen,  at  Slebetch-hall,  and  that 

actaeotfelT"  he  occupied,  as  gardener,  a  cottage  in  his  master's  garden, 

^l^lg^^^^  that  he  slept  in  the  cottage,  and  kept  the  key,  but  took 

houaemi^tbe  his  mcals  With  the  other  serrants  in  the  house;  that  he 

hu,  OTM^hb  paid  no  rent,  and  considered  himself  liable  to  give  up  the 

"rhe  prisoner's  co^^ge  whenever  he  ceased  to  be  gardener;  that  on  his 

■tatement,  taken  master  goiug  from  home  he  gave  him  a  sum  of  money, 

down  on  the 

cxaminaUonbe-  whercwith  to  pay  the  other  servants,  and  that  he  placed 
u^u^lu^tr    i^  i"  A  ^^  ^^  ^h®  cottage,  and  that  the  cottage  was  broken 

proved  without 

calling  either  the  magistrate  or  hit  clerk. 

It  is  no  objection  to  the  giving  in  evidence  the  prisoner's  statement  before  the  magistrate,  that 
it  was  made  in  answer  to  questions  put  by  the  magistrate,  if  it  was  read  over  to  him,  and  he  said 
it  wasconect. 
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into  and  the  money  stolen,  which  was  the  offence  with         isa6« 
which  the  prisoner  was  charged. 

£•  V.  WittiamSf  for  the  prisoner,  submitted  that  John 
Lewis,  the  prosecutor,  took  no  interest  in  the  cottage  in 
question,  but  merely  occupied  it  in  right  of  his  master, 
and  that  it  should  therefore  have  been  described  as  the 
dwelling-house  of  the  master. 

Lord  Denman,  C.  J. — As  the  building  in  which  the 
servant  slept  in  this  case  is  quite  distinct  and  apart  from 
his  master's  place  of  residence,  and  as  he  had  a  perfect 
control  over  it,  and  kept  the  key,  I  think  that  it  is  well 
described  as  the  dwelling-house  of  the  servant;  but  I  do 
not  think  that  the  indictment  would  have  been  bad,  had  it 
laid  the  bouse  as  that  of  the  master. 

The  prisoner's  statement  before  the  committing  magis- 
trate was  proved  by  a  witness,  who  deposed  to  the 
signatures  of  the  magistrate  and  prisoner;  but  neither 
the  magistrate  nor  his  clerk  was  called. 

Lord  Denman,  C.  J. — I  think  it  may  be  given  in  evi- 
denoe,  without  calling  the  magistrate  or  his  clerk  (a). 

It  appeared  that  part  of  the  prisoner's  statement  had 
been  made  in  answer  to  questions  put  to  him  by  the  ma- 
gistrate, but  that  it  was  afterwards  read  over  to  him,  and 
that  he  said  it  was  in  substance  correct. 

Lord  Denman. — I  think  it  is  receivable. 

The  statement  was  read  (6). 

(a)   See  the  cases  of  Bex  ▼.         (6)  See  the  case  of  i2e«  ?. /(met, 
Foiter,  ante,  p.  148,  and  Rex  ?•      Carr.  Supp.  13. 
Hopes,  ante,  p.  136. 
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J.  Bvam,  and  Jones,  for  the  proaecation. 
E.  V.  Williams,  for  the  prisoner. 

[Attornies— ^omcty  and  ReesJ] 


r  ,  ^^^.  Davies  v.  Stephens. 

Juljf  26M. 
Th«  uaer  of  a  X  RESPASS  for  breaking  and  entering  plaintiff's  clotCi 
^u^dln^f"^  called  Monk  Haven  Lays,  and  treading  down  thegrasa,  &c 
wndthe'k^d^      Plea— A  public  right  of  footway  for  all  the  Kiog*a  sub- 
lord  unieM  he  jects  intO|  through,  and  over  the  lows  in  quo,  and  justify- 
itfbarirtbe  i°g  thereunder  fs  on^  of  the  public* 
fol^V^  aT"  Replication — traversiDg  the  plea. 
length  of  time,  The  Way  claimed  was  a  footpath  from  a  public  parish 
■omed  thaf  he  i^oad  Over  the  close  in  question,  down  to  the  sea»  where 
"^t^ul^ll^  there  was  a  small  inlet.    In  order  to  support  the  chum, 
tionoftrespaM,  the  defendant  proved,  that,  for  the  last  thirty  or  forty 

the  defendant  i-  *  »  1/  ^ 

pieadaafoot-  years  (during  all  which  time  the  close  was  in  the  occupa- 

supported  by '^  ^^^^  ^^  tenants),  fishermen  bad  been  known  occasionally 

proof  of  a  car-  |q  ig^^^  ^qJ  earry  up  fish  along  the  way  in  question;  that 

carriage-way  Others  cams  up  that  way  for  water^  or  when  driven  in  by 

a  footway.  V  strcss  of  Weather;  that  some  went  down  that  way  to  bathe, 

acroM*a°5aVb  *"^  **^  Others  were  known  to  haul  up  wreck,  sand, 

notoondttiiTe  stones,  audssa  weed  by  the  way  claimed,  without  its  ever 

that  it  is  not 

a  pubUc  way,  at  having  been  objected  to  by  the  different  tenants^  But  it 
havrbeen*^  appeared  that  gates  had  been  kept  sometimes  loded 
^"icwitii^^  across  the  way,  and  it  never  had  been  known  to  be 
reservation  of     repaired  by  the  parish. 

the  right  of  ^  ^  ^ 

keeping  a  gate 

venTcattie  ^'  l«ord  DsNMAN. — I  never  before  remember  a  way  being 
straying.  claimed  without  stating  to  what  place,  or  from  whence 

it  leads. 

E.  V.  Williams. — The  way  claimed  here  is  one  from  a 
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public  parish  road  to  the  8ea,  which  is  the  king's  common         ig36. 
highway,  and  the  terminus  of  all  ways. 

Lord  Dbnman,  C.  J.,  in  summing  up. — The  question 
for  yon  is,  has  the  defendant  proved  a  public  right  of  foot- 
way over  the  plaintiff's  close,  by  shewing  a  constant  use 
and  enjoyment  on  the  part  of  the  public,  with  the  ae» 
quiescence  of  the  parties  interested  ?  All  the  acts  of  user 
seem  to  have  taken  place  during  the  occupation  of  tenants, 
and  their  submitting  to  them  cannot  bind  the  owner  of  the 
land  without  proof  of  his  also  being  aware  of  it;  but  still, 
if  yon  think  that  such  acts  of  user  went  on  for  a  great 
length  of  time,  you  may  presume  that  the  owner  had  been 
made  aware  of  them.  The  user  proved  rather  goes  to 
support  a  carriage  way  than  a  footway ;  but,  if  you  think 
the  former  has  been  established,  yon  may  find  in  favour  of 
the  latter,  as  a  carriage  way  always  includes  a  footway. 
The  fact  of  no  repairs  having  been  ever  known  to  be  done 
to  the  road  by  the  parish,  is  a  circumstance  from  which 
you  may  infer  that  it  is  not  a  public  road,  inasmuch  as  the 
parish  is  bound  to  repair  all  public  roads.  A  gate  being 
kept  across  it  is  also  a  circumstance  tending  to  shew  that 
it  is  no  public  road,  but  not  a  conclusive  one ;  for  a  road 
may  have  originally  been  granted  to  the  pubUc,  reserving 
the  right  of  keeping  a  gate  across  it  to  prevent  cattle 
straying. 

Verdict  for  the  defendant. 

CAilion,  and  James,  for  the  plaintiff. 

«/.  Evans,  and  E.  F.  Wittiams,  for  the  defendant. 

[Attomies — Summtrty  and  Parry, "] 

See  the  cases  of  Rex  y.  Barr,  S.  454;  and  Harper  v.  Charlei- 
4  Camp.  16;  Wood  ?.  Veal,  5  B.  &      u>orth,  4  B.  &  C.  574. 
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,  ,  «-.,  Morris  r.  Nugent. 

To  justify  shoot-    f  RESPASS  for  shooting  the  plaintiff's  dog.     Plea— 
son'i^og^it'S'"  That  the  said  dog  was  of  a  mischieTOUs  disposition,  and 

notsuffldcnt      yufi^  |q  j,e  at  large,  whereof  the  plaintiff  had  notice;  that 

to  shew  that  the  «<■ 

dog  was  of  a       the  dog  attacked  the  defendant,  and  would  have  bitten 

dUool'andwas'   hito,  had  he  not  defended  himself:  wherefore,  in  self-de- 

jMtifylhoodM    fence,  and  to  protect  himself  from  being  bitten,  he  killed 

him,  he  miist  he   hiui* 
actually  attack- 

ing  the  party  at  Replication — de  injurid. 

fore^when^  ^°  ^^  P^^  of  the  defendant  evidence  was  tendered,  to 

^!^*db  ^^  *^®^  ^^^^  ^^^  ^^B  ^^'  ^^  ^  mischievous  disposition,  and 

piaintiiTs  had  bitten  others. 

honse»and  the 
pUiutiff's  dog 

ran  out,  and  bit      «/•  EvQUM  objected  that  such  evidence  was  inadmissible, 

the  defendant's  «    •        •       i  t      • 

gaiter,  and  on     AS  bemg  irrelevant  to  the  issue. 

the  defendant 

andraSil^is         Lord  Denman,  C.  J. — I  think  it  was  unnecessary  to 

Sn  away^Md     ***^  ^"  ^^^  P'®*»  ^^^^^^  ^^^^  *^®  ^^8  ^*8  ^^  *  mischievous 
he  shot  the  dog   disposition,  OT  that  the  plaintiff  knew  it;  for  the  fact  of 

as  he  was  run*  ,     . 

niogaway,it      the    dog   having  attacked  the  defendant,    would  be   a 

Oi^ defendant     suf&cient  justification  for  shooting  him  in  self-defence, 

{n'mTdcin*^***  whether  the  dog  was  of  a  mischievous  disposition  or  not: 

but  you  ought  to  have  demurred  to  the  plea  for  setting 

out  irrelevant  facts:  having  taken  issue  upon  the  plea, 

I  cannot  say  that  the  evidence  is  immaterial. 

It  appeared  that,  as  the  defendant  was  passing  the 
plaintiff's  house,  the  dog  ran  out  and  bit  the  defendant's 
gaiter,  and  that,  on  the  defendant  turning  round  and 
raising  a  gun  which  he  had  in  his  hand,  the  dog  ran  away, 
and  that,  as  he  was  running  away,  and  before  he  had  got 
more  than  five  yards  off,  the  defendant  shot,  and.  killed 
him. 

J.  Evans  contended  that  the  above  evidence  did  not 
support  the  plea ;  that  it  ought  to  have  been  proved,  that 
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at  the  time  the  defendant  shot  the  dog  he  was  in  the  act         1836. 
of  attacking  him ;  whereas  here  it  appeared  that  he  was 
running  away ;  and  he  cited  Vere  t.  Lord  Cawdor,  and 
Wrighi  V.  Ramscoii  (a). 

Lord  Denman,  C.  J. — I  think  that  the  plea  has  not 
heen  proved,  and  the  only  question  therefore  for  the  jury 
will  be  one  of  damages.  The  circumstance  of  a  dog  being 
of  a  ferocious  dispositioui  and  being  at  large,  is  not  sufii* 
cient  to  justify  shooting  him ;  to  justify  such  a  course,  the 
animal  must  be  actually  attacking  the  party  at  the  time. 

Verdict  for  the  plaintiff— Damages  Is. 

«7.  Evans,  and  James,  for  the  plaintiff. 

Chilton,  and  E.  V.  Williams,  for  the  defendant. 
[Attomies-V.  WiUhmSf  and  L.  Evans,'} 
(a)  II  £a.6e8.  (6)  1  Saund.84. 


Thomas  v.  Philips,  Esq. 

V   ^  Jtify  28M. 

Trespass   for  taking  the  plaintiff's  cow.     Plea—  a.  commisgion- 

that  the  cow  was  not  the  property  of  the  plaintiff.  J^  ^JJ""  5|*^^^" 

It  appeared  that  the  plaintiff  commissioned  her  brother  for  her,  anda 

to  buy  a  cow  for  her  whenever  he  should  meet  with  one,  wards  he  bought 

by  which  he  thought  that  she  would  make  something ;  and  Jbrc'the  co«^ 

that,  about  a  fortnight  afterwards,  he,  without  further  had  either  come 

'  **  '         '  to  the  plaintiff's 

consulting   the   plaintiff,   bought  the    cow   in  question;  hands,  or  she 

and   that  as  it  was  being  driven  home,  and  before  she  the  purchase,  ^ 

had  assented  to  the  purchase,  it  was  seized  by  the  de-  {Jj^^^^  'T 

fendant.  defendant : 

—Held,  that 
A .  had  such  a 

J.Evans,  for  the  defendant,  submitted  that  this  evi-  JdTmwouS" 

dence  did    not  shew  any  property  in  the  plaintiff  at  the  enable  her  to 

•^   *       "^       '  *^  maintain  trei- 

tnne  of  the  alleged  trespass.  pass. 
VOL.  vir.                            p  p                                     N.  p. 
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Lord  Denman,  C.  J. — I  think  that  the  evidence  shews 
a  property  in  the  plaintiff  at  her  election;  and  by  bringing 
the  action,  she  has  elected  to  take  to  the  bargain,  and  to 
make  the  cow  hers. 

Verdict  for  the  defendants 

Chilton,  and  E.  V.  fVittiams.  for  the  plaintiff. 

J.  Evansy  and  Jones,  for  the  defendant 

[Attornies— LeunSi  and  Jma  Sf  Jeffries,^ 


The  attestation 
to  a  will  of 
lands  purported 
that  the  will 
had  been  signed 
by  tbe  testator 
in  the  presence 
of  three  wit- 
nesses, who,  in 
his  presence, 
and  in  the  pre- 
sence of  each 
other,  signed 
the  attestation. 
To  prove  the 
execution  of  the 
will,  one  of  the 
three  witneaiet 
leraa  called,  and 
he  stated  that 
he  and  one  of 
the  other  wit- 
ncssea  saw  the 
testator  sign  tbe 
will,  but  that 
the  third  wit- 
ness was  not 
then  present, 
though  the  sig- 
nature to  the 
attestation  was 
of  his  hand- 
writing:— Held, 
that  this  was  not 
sufficient  proof 
of  the  will, 
without  either 
calling  the  third 


Dob  d.  Harbor  nb  and  Wife  r.  Lewis. 

lltf  JECTMENT  for  four  messuages^  situate  in  the  parish 
of  St.  Mary,  Pembroke. 

The  property  in  question  was  claimed  by  the  lessors  of 
the  plaintiff,  under  a  devise  from  Abraham  Lewis,  de- 
ceased, to  his  sister  Letitia,  who  was  the  wife  of  Mr. 
Harborne. 

The  lessors  of  the  plaintiff  produced  the  will  of  the 
devisor,  and  called  one  of  the  subscribing  witnesses.  The 
will  had  the  names  of  three  witnesses  attached  to  it,  to- 
gether with  the  usual  memorandum  of  its  having  been 
signed  and  published  by  the  testator  in  the  presence 
of  the  three  persons,  who,  in  his  presence,  and  in  tbe 
presence  of  each  other^  had  subscribed  their  names  as 
witnesses.  The  witness  called  to  prove  the  execution  of 
the  will  stated,  that  he  and  one  of  the  other  witnesses 
went  together  to  the  testator's  house,  and  saw  him  sign 
and  publish  his  will ;  and  then  in  his  presence,  and  in  the 
presence  of  each  other,  they  subscribed  their  names  as 
witnesses.  He  further  stated,  that  the  third  witness  was 
dot  then  present,  but  that  the  signature  attached  to  the 
will  was  of  his  hand-writing.     This  witness  could  not  say, 

witness,  or  accounting  for  his  absence. 
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whether,  at  the  time  of.  the  trial,  the  third  attesting  wit- 
ness was  dead  or  alive. 

Lord  D£NMAM,  C.  J. — I  think  this  is  not  sufficient  evi- 
dence of  the  due  execution  of  this  will  under  the  Statute 
of  Frauds.    The  plaintiff  must  be  nonsuited. 

Nonsuit. 

J.  EponSj  and  Jones^  for  the  plaintiff. 
CMlion,  and  £.  V.  WiUiams,  for  the  defendant. 

[Attornies— Ba^^ejcomfte,  and  PaynterJ] 


CHESTER  ASSIZES. 
(Croum  Side.) 

BEFORB  LORD  DENMAN,  C.  J. 

Rex  f7.  Louisa  Plant  and  Thomas  Birchbnouoh. 

JuURDER. — The  prisoners  were  tried  for  the  murder  Held,  by  the 
of  Edward  Plant,  a  child  of  the  female  prisoner,  by  poison-  that  a  penoT' 
inghim.     Insomeof  ihe  counts  of  the  indictment  both  ^'h®  "*"«<*  for 

o  felony  as  a  prin- 

prisoners  were  charged  as  joint  principals  in  the  actual  ^v^\  &nd  ac- 
murder;  and  in  others  Louisa  Plant  was  charged  with  the  plead  that  ac- 
actual  murder,  the  other  prisoner  being  charged  as  pre-  SnotiTer  indfc\^^ 
sent,  aiding  and  abetting.  "?«"^  ''^l^'' 

It  appeared  that  the  two  prisoners  cohabited  together,  with  being  an 
and  that  both  went  towards  a  druggist's  shop,  when  he  thTfocMo  the*^ 
gave  something  into  her  hand,  and  she  went  into  the  """•felony- 
shop  and  bought  the  poison ;  and,  on  coming  out,  gave 

ppg 


676  CASES  ON  THE 

\S3€i  something  to  the  male  prisoner.  It  further  appeared, 
that  the  female  prisoner,  about  a  fortnight  after  this,  took 
the  deceased  up  stairs  and  gave  him  the  poison,  the  male 
prisoner  being  in  the  back-yard  of  the  house  at  the  time. 
.  Upon  this  indictment  the  female  prisoner  was  con* 
victed,  and  the  male  prisoner  acquitted,  on  the  ground 
that  he  was  not  present  with  the  other  prisoner  at  the 
time  of  the  murder,  and  that  he  was  on  this  evidence  an 
accessory  before  the  fact. 

The  prisoners  were  again  indicted;  the  female  pri- 
soner as  a  principal  in  the  murder,  and  the  male  prisoner 
as  an  accessory  before  the  fact.  To  this  indictment  the 
prisoner  Birchenough  pleaded  his  acquittal  on  the  former 
indictment :  to  this  plea  there  was  a  demurrer. 

Coiiinghanif  for  the  prisoner  Birchenough,  submitted, 
that  a  person  who  had  been  tried  as  a  principal  in  a  case 
of  felony,  and  acquitted,  could  not  be  tried  as  an  acces- 
sory before  the  fact  to  the  same  felony,  and  cited  1  H. 
P.  C.  626,  and  2  H.  P.  C.  244. 

Lord  Dbnman,  C.  J.,  held,  that  the  plea  of  former  ac- 
quittal was  no  bar  to  the  present  indictment,  and  that  the 
prisoner  Birchenough  must  take  his  trial ;  but  his  Lord- 
ship reserved  the  point  for  the  consideration  of  the 
Judges. 

The  jury  on  this  indictment  found  both  the 
prisoners  Guilty. 

Townsend,  for  the  prosecution. 
Cottingham,  and  Dunn,  for  the  prisoner. 
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1836. 

BEFORE  LORD  DENMAN,  C.  J.;  TINDAL^  C.  Ji  ;  LORD 
ABIMOBR»  C.  B.;  LITTLEDALE|  J.;  OASELEB,  J.;  VAUGUAN, 
J.;  BOSANQUET,  J.  ;  PARKE,  B. ;  BOLLAND,  B,;  ALDERSON, 
B.;  PATrBSON,  J.;  GVRNEY,  B.  ;  WILLIAMS,  J.;  AND 
COLERIDGE,  J. 

Cotiinghamf  for  the  prisoner. — I  submit  that  a  person, 
ivho  is  acquitted  as  a  principal  in  a  case  of  felony,  cannot 
be  afterwards  convicted  as  an  accessory  before  the  fact  to 
the  same  felony.  Lord  Hale  says  (a) — '*  If  A.  be  indicted 
as  principal,  and  acquitted,  he  shall  not  be  indicted  as 
accessory  before ;  and  if  he  be,  he  may  plead  his  former 
acquittal  in  bar,  for  it  is  in  substance  the  same  offence. 
But  the  ancient  law  was  otherwise  ;  but  if  he  be  indicted 
as  principal,  and  acquitted,  he  may  yet  be  indicted  as  ac- 
cessory after,  for  they  are  offences  of  several  natures." 
This  doctrine  as  to  accessories  before  the  fact,  is  recognized 
by  Lord  Hale  in  treating  of  the  plea  of  autrefois  ac- 
quit (6),  by  Siandforde{c)f  and  in  the  case  of  Rex  v. 
Roberts  (d).  It  is  true,  that  the  doctrine  is  doubted  by 
Mr.  Justice  Foster  (e),  though  he  says  that  it  seems  to 
be  agreed  that  the  law  is  so ;  and  Mr.  Serjt.  Hawkins  {/) 
states  the  law  as  laid  down  by  Lord  Hale^  with  the  same 
doubt  which  is  raised  by  Mr.  Justice  Foster. 

Lord  Ab'imoer,  C.  B. — Is  there  any  case  where,  on 
evidence  of  procurement  only,  a  person  has  been  con- 
victed aa  a  principal  felon  ? 

Coleridge,  J. — Only  where  the  offence  was  conunitted 
by  an  innocent  agent. 


(a)  1  H.  P.  C.  626.  (rf)  Kdyng,  25. 

(6)  2  H.  P.  G.  244.  (e)  Post.  361. 

(c)  P.  105,  tit.  Autrefois  Acquit,  (f)  2  Cum.  Hawk.  523. 
lib.  2,  c.  36. 
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1836.  Cotiingham. — In  the  case  of  Rex  v.  Sheen  (a),  it  is  lud 

down,  that  if  the  prisoner  could  have  been  legally  con- 
victed on  the  first  indictment  upon  any  evidence  that 
might  have  been  adduced^  his  acquittal  on  that  indict- 
ment may  be  successfully  pleaded  to  a  second  indictment; 
and  it  is  immaterial,  whether  the  proper  evidence  was 
adduced  at  the  trial  of  the  first  indictment  or  not,  and 
the  Stat  7  Geo.  4,  c.  64,  s.  9,  provides,  that  a  person  once 
duly  tried  as  an  accessory  shall  not  be  tried  again  for 
the  same  ofiehce. 

Aldbrson,  B. — In  the  case  of  Sheeny  the  offence  charged 
by  both  indictments  was  the  same. 

GuRNEY,  B. — In  the  case  of  Bea:  v.  Vandereomb  (6), 
Mr.  Justice  BuUer  delivered  a  very  elaborate  judgment 
on  this  subject. 

Lord  Abinoer,  C.  B. — If  a  person  bought  poison,  and 
employed  an  accomplice  to  administer  it,  and  was  present 
when  it  was  administered,  he  would  be  a  principal ;  but 
he  would  only  be  an  accessory  if  he  was  absent. 

The  case  having  been  considered  by  the  Judges,  their 
Lordships  held  the  conviction  of  the  prisoner  Birchenough 
on  the  second  indictment  right. 


(a)  Ante,  Vol.  2,  p.  634.  crimes  are  so  Satinet  that  evi- 

(5)  In  that  caee  it  was  held,  that  dence  of  the  one  will  not  support 

a  prisoner  acquitted  of  burglary,  the  other,  it  is  as  inconsisteot  with 

charged  to  be  by  breaking  and  steal'  reason  as  it  is  repug^naat  to  the 

ing,  could  not  plead  that  acquit-  rules  of  law,  to  say,  that  they  are 

tal  in  bar  of  another  indictment  so  far  the  same  that  an  acquittal 

for  the  same  offence,  charging  it  of  the  one  shall  be  a  bar  to  a  pro- 

as  a  breaking  with  intent  to  steal;  secution  for  the  other.'*   2  Leacb, 

and  Mr.  Justice  ^ti/^r  says— '<  If  708. 
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HOME  SUMMER  CIRCUIT. 

BEFORE  LORD  ABINOER^  C.  B.,  AND   MR.  JUSTICE  GASELEE. 

HERTFORD  ASSIZES. 
(Croum  Side.) 

BEFORE  MR.  JUSTICE  GASELEE. 


Rex  v.  Shepherd.  /ufy  7th, 

JLHE  prisoner  was  indicted  for  stealing  a  brass  tap.  A  constable. 

The  constable  who  apprehended  him  said,  *'  I  asked  him  Td  a  Fis'one^r!  * 

what  he  had  done  with  the  tap  he  had  stolen  from  the  Je^hfd'donr*'*' 

prosecutor's  premises,  and  said,  You  had  better  not  add  a  with  the  tap  he 

f.  -  .  AiA.Ti-i.fi*  .1     ^^^  Stolen  from 

he  to  the  crime  of  theft.  I  then  desired  him  to  go  with  the  prosecutor's 
another  constablci  and  shew  him  where  he  had  put  the  Mfd"°"You  had 
tap.'*     It  was  proposed  to  brove  a  confession  which  the  J^"®"^  ?^^  *^^  ■ 

r  r     t  r  lie  to  the  crime 

prisoner  made  to  the  constable  who  had  addressed  to  him  of  theft:"— 

the  above  observations.  confession  made 

to  the  constable 
was  not  receiva- 

Gabeleb,  J.,  after  expressing  some  doubt,  refused  to  bie  in  evidence. 
receive  the  confession. 

Moore,  for  the  prosecution. 

See  Rex  y.  Parratt,  Vol.  4  of  these  Reports,  p.  570,  and  Rex  ?.  Court, 
ante,  p.  486. 
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LEWES  ASSIZES. 
C  Civil  Side.) 

BEFORE  MR.  JUSTICE  GASELEE. 


Julsf  26th, 

To  an  action 
for  breach  of 
promise  of  mar- 
riage the  defen- 
dant did  not 
plead  the  gene- 
ral issue,  but 
only  that  the 
plaintiff,  after 
the  promise, 
conducted  her- 
self in  a  lewd, 
unchaste,  and 
immodest  man- 
ner, &c.: — 
Held,  that  on 
this  sute  of  the 


Harkison  f7.  Gould. 

JSREACH  of  promise  of  marriage. — There  was  no  plea 
of  the  general  issue ;  but  a  special  plea  to  the  effect  that, 
after  the  promise,  the  plaintiff  had  conducted  herself  in  a 
lewd,  unchaste^  and  immodest  manner^  and  had  been 
guilty  of  indecent  and  immodest  conduct,  &c.  {a) 

Spankie,  Serjt.,  for  the  defendant,  claimed  the  right  to 
begin,  and  referred  to  several  cases  in  the  6th  volume  of 
these  reports  (6). 

pleadings  the  plaintiff  had  the  right  to  begin. 


(a)  For  the  form  of  a  plea  of 
this  deserlptioiii  sioce  the  new 
rules,  see  the  case  of  Young  v. 
Jlftir^Ay,3  BiDg.  New  Cases,  p.  54. 
There,  to  a  dedaration  for  breach 
of  promise  of  marriage,  the  de- 
fendant pleaded  :~:/irs^  that,  after 
the  promise,  the  defendant  dis- 
covered the  plaintiff  to  be  an 
immodest,  lewd,  unchaste,  and  . 
immoral  person ;  and,  being  un- 
married, to  have  had  carnal 
intercourse  ^th  H.  P. ;  and,  se- 
condly^ that,  after  his  promise,  he 
^scovered  that  the  pluntiff,  being 
unmarried,  had  committed  forni- 
cation .with  some  person  or  per- 
sons to  the  defendant  unknown, 


and  had  been  delivered  of  a  bas- 
tard child.  These  pleas  were  de- 
murred  to,  and  after  alignment 
held  to  be  sufficient 

(6)  See  Carter  v.  Jones^  p.  64 ; 
Burrell  v.  Nicholson,  p.  202/ 
DaviesY.  Ewins,p.6\9 ;  Wameri. 
12atfies,p.666;  Atkinson  y.  Wame^ 
p.  687;  Smart  v.  JRayner,  p.  721; 
MUU  V.  Od(fy,  p.  728;  and  Reeffe 
V.  Underhill,  p.  773.  See  also, 
ante,  Coxhead  y.  Huith,  p.  63; 
FMth  V.  M'Intyre,  p.  44;  Lewis 
V.  WeUs,  221;  Silk  Y.  Humphay, 
p.  14;  Smith  v.  Dovw,  p.  307; 
Scott  Y,  Lewis,  p.  347;  and  Soward 
V.  Leggatt,  post. 
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Ga8£LEE|  J.  (after  consulting  with  Lord  Abinq£r,  C.         1936. 
B.)^-decided  that  the  plaintiff  was  entitled  to  begin. 

Verdict  for  the  plaintiff—- Damages  150/. 

Andrews,  Serjt.,  ChanneUt  and  Tyndale,  for  the  plaintiff. 

Spaniie,  Serjt.,  Thesiger,  Piatt,  and  Clarkson,  for  the 
defendant. 

[Attornies — Bowyer,  and  Gould  Sf  Co.'] 


GUILDFORD  ASSIZES. 
(Croum  Side.) 

BEFORE   MR.  JUSTICE  GASELEB. 


The  Kimq  v.  Thomas  Harris  and  Gborob  Woods.         j^y  ^q^^^ 

Indictment  for  arson. — At  the  conclusion  of  the  Whedwr  the 
case  for  the  prosecution,  ^^^^m!!i,!^ 

who,  at  the  in- 
stance of  the 

Clarkson,  for  the  prisoner  Harrisi  desired  that  a  witness  connaei  for 
whose  name  was  on  the  back  of  the  billi  who  had  not  been  aOUa  JiStiu, 
examined,  might  be  called.  ^k'hS.^U.- 

tion,  if  entided 

Chambers,  for  the  prosecution,  called  the  witness,  but  mch  witnen 
stated  that  be  did  not  think  it  necessary  to  ask  him  any  ^^  eumfned 
question,  as  the  testimony  he  had  given  before  the  magis-  ^^^^  counsel 
trate  appeared  irrelevant.  Quare. 

■^■^  Sembk,  that 


Clarison  then  submitted  that  the  counsel  for  the  pro- 
secution ought  not  to  be  at  liberty  to  examine  the  witness 
after  he  had  been  cross-examined,  and  he  referred  to  a 
case  at  the  Central  Criminal  Court,  where  Park,  J»,  and 
Gaselee,  J.  had  so  decided. 


he  is. 
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1836.  Chambeits,  coniri,  dicrtinguished  the  case  refered  te,  as 

there  ^hecoHnsel  for  the  prosecution  (^db/p^M)  refused 
to  call  the  witness,  although  his  name  was  on  the  back  of 
the  bill;  and  he  was  then  called  by  the  Judge  {Park,  J.) 

Gaselbb^  J.y  seemed  to  admit  the  distinction  taken,  but 
gave  no  decided  opinion^  as  the  counsel  for  the  prosecution, 
after  the  witness  had  been  examined,  did  not  deem  it 
necessary  to  ask  any  further  questions. 

The  prisoners  were  both  found — ^Guilty. 

Chambers^  for  the  prosecution. 
Clarkson,  and  Petersdorff,  for  Harris. 

Gaselee,  for  Woods. 

lAiiomiei—Smalpiece,  and ]. 

See  the  case  of  Rex  v.  Bodle,  refused  to  call  him,  and  he  had 

Vol.  6  of  these  Reports,  p.  186,  been  called  by  the  Judge.    See 

in  which  the  counsel  for  the  pro-  also  Res  y.  Beezky,  Vol.  4  of  these 

secution  was  not  allowed  to  ex-  Reports,  p.  220. 
amine  the  witness  after  he  had 


The  Kino  v.  William  Groombridgb, 
The  prewiiip-     ThE  prisoner  was  indicted  for  a  rape  upon  an  infant 
t:\l^u^^  under  the  age  of  ten  years. 

the  age  of  four- 

!J"^miSr"*         Chambers,  for  the  prosecution,  stated  to  the  jury  that 
riip«,  is  not        gince  the  bill  had  been  found  by  the  Grand  Jury,  it  had 

affected  hy  the  .       ,    ,  i         •  i»  ^u 

•totute90eo.4,  been  clearly  ascertained  that,  at  the  time  ot  the  commis- 

c.3i,88.i6&i7.  ^.^^  ^^  ^j^^  alleged  offence,  the  prisoner  was  not  fourteen 

years  of  age ;  and  the  learned  Judge  having  intimated  his 

opinion  that  the  old  rule  of  law,  that  an  infant  under  the 

age  of  fourteen  was  presumed  to  be  unabie  to  commit  a 
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rape  (a),  must  still  prevail,  be  declined  offering  any  evidence        i836. 

in  support  of  the  charge.  ^    -     " 

Rex 

9. 

Gaselbp,  J.,  told  the  jury  that  he  had  entertained  some  Groomdridoe. 
doubts  whether  the  presumption  of  law  upon  this  subject 
was  not  affected  by  the  statute  9  Geo.  4t,  c.  31,  ss.  16  &  17, 
as  the  words  "  any  person"  in  the  17th  section  were  very 
general ;  but  that  upon  consideration  and  consultation 
with  Lord  Abinger,  C.  B.,  he  was  of  opinion  that  they 
ought  not  to  be  construed  to  have  been  intended  to  in- 
terfere with  the  old  doctrine.  His  Lordship  therefore 
directed  the  jury  to  find  a  Verdict  of 

Not  guilty. 

Chambers^  for  the  prosecution. 
AdolphuSf  and  Clarkson,  for  the  prisoner. 

[Attomies— Everei^  4>  Harding^  and  Futtock  if  Hart.'] 

(a)  See  1  Hale,  P.  C.  6d0,  and  Rer  ▼.  EJtderthaw,  ante,  Vol.3,  p. 396. 
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COURT  OF  KING'S  BENCH. 

Sittings  in  London  after  Trinity  Term,  1836. 

BEFORE  LORD  DENMAN|  C  J. 


Jtm2Ath.  Murray  f?.  CuRRiE. 

A.  and  B.,  land   AsSUMPSIT  for  work  and  labour  as  a  land  agent. 

amraiiy  em-      Pl^a — General  issue. 

It  appeared  that  the  plaintiff  was  one  of  several  land 
agents  employed  to  sell  an  estate  for  the  defendant ;  that 
a  gentleman  named  Protberoe  having  gone  to  the  office  of 
the  plaintiff  to  inquire  after  another  estate^  was  told  that 
it  was  out  of  the  market,  but  that  the  estate  in  question 
was  to  be  sold,  and  a  particular  of  it  was  given  to  him, 
which  he  took  away.  Mr.  Protberoe  afterwards  met 
another  of  the  land  agents  employed  by  the  plaintiffi 
named  WilliamSi  and  with  him  negotiated  the  terms  of 
the  sale.     The  plaintiff  insisted  that  he  was  entitled  to 

^^iSlted'^^'  commission  on  the  sale  from  the  defendant. 

him  the  terms  Several  land  agents  were  called  as  witnesses,  and  stated 
that  it  was  the  usage,  where  there  were  several  employed, 
that  the  person  who  found  a  purchaser  should  have  a 
commission  of  ZL  per  cent.,  whether  he  did  anything  more 
towards  the  completion  of  the  purchase  or  not ;  but  they 
admitted  that  they  did  not  know  of  any  instance  where 
one  agent  had  found  the  purchaser  and  another  had  com- 
pleted the  purchase,  but  only  instances  in  which  the  ven- 


ployed  to  sell 
an  estate  for 
C.    D.  called 
on  A.  to  inquire 
after  another 
estate,  and  was 
told  by  A.  that 
it  was  not  In 
the  market, 
but  that  C's 
estate  was  to 
be  sold.    D. 
took  from  A.  a 
particular  of  die 
estate,  and 
afterwards 
meeting  B. 


of  the  purchase, 
which  was 
afterwards  com- 
pleted.   A. 
brought  an 
action  against 
C.  for  commis- 
sion on  the  sale, 
which  was 
proyed  to  be, 
according  to 
usage,  21  per 
cent,  and  pay- 
able to  the 
agent  who 

found  the  purchaser -.—AeM,  1st,  that  the  question  for  the  Jury  was,  whether  they  thought 
that  in  fact  A.  had  found  the  purchaser;  and,  2ndly,  that  if  they  thought  he  had,  and  gave  their 
verdict  for  him,  they  were  not  bound  to  give  him  the  full  amount  of  the  commission,  though  the 
fact  of  that  commission  being  usually  paid  was  some  evidence  to  guide  them  in  their  dediion. 
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dor  himself  had  completed  it.    They  said,  however,  that         1836. 
it  would  be  no  encouragement  to  look  out  for  a  purchaserj 
if,  when  they  bad  found  one,  the  business  was  to  be  taken 
out  of  their  bands. 

Sir  W.  Fotteii,  for  the  defendant — The  only  question 
is,  whether  the  plaintiff  is  entitled  to  recover  his  commisr 
sion  for  the  sale  of  the  estate,  as  all  the  money  out  of 
pocket  was  paid  in  the  year  18S9.  The  sale  took  place 
in  1832.  Murray,  the  plaintiff,  says  that  the  sale  to  Mr. 
Protheroe  took  place .  through  him,  and  therefore  he  is 
entitled  to  commission;  but  Williams  was  a  land  agent 
employed  to  sell  the  estate  as  well  as  the  plaintiff,  and  the 
sale  was  completed  by  the  instrumentality  of  Williams, 
and  he  is  clearly  entitled  to  his  commission;  and  the 
question  is,  whether  the  two  are  entitled  ?  We  have  the 
cases  of  house  agents,  in  which^  if  a  man  goes  to  one  house 
agent  and  gets  information,  but  does  not  treat,  and  after- 
wards goes  to  another,  with  whom  he  does  treat,  the  latter 
is  the  party  entitled  to  commission,  and  not  the  former. 

Lord  Denman,  C.  J.,  in. summing  up  {inter  alia),  said — 
There  is  no  doubt  that,  from  November,  1829,  to  Janu- 
ary, 1830,  the  plaintiff  was  employed  to  sell  the  estate,  an 
employment  which  never  appears  to  have  been  distinctly 
revoked ;  and  it  is  quite  possible  the  plaintiff  might  be 
entitled  to  recover  commission,  provided  he  accomplished 
the  sale  for  the  defendant  The  real  question  is,  whether, 
in  point  of  fact,  you  can  say  that  the  plaintiff  found  the 
purchaser?  that  b,  the  person  who  ultimately  became  the 
purchaser.  If  you  think  the  plaintiff  can  be  said  to  have 
found  the  purchaser,  then  he  may  be  entitled  to  be  paid 
for  so  doing.  It  appears  that  Protheroe,  on  applying  to 
the  plaintiff  about  a  particular  estate,  was  told  that  it  was 
out  of  the  market,  but  that  the  Cairo  estate  was  to  be 
sold,  and  got  the  particulars  from  him ;  but  afterwards 
meeting  the  agent  Williams,  he  discussed  with  him  the 
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1836.  particularsi  and  said  the  price  was  too  much,  and  it  was 
ultimately  agreed  forat  a  less  price.  Mr.  Protheroe  says, 
be  did  not  buy  the  estate  on  account  of  any  character  of 
the  plaintiflTs  office,  but  from  his  own  observation :  but  this 
will  not,  in  my  opinion,  be  sufficient  to  deprive  the  plain- 
tiff of  his  right  to  commission.  The  question  is,  whether, 
under  the  oiivumstances,  you  think  the  plaintiff  was  the 
person  who  found  the  purchaser?  If  you  do,  you  will 
find  your  verdict  for  him;'  if  you  do  not,  then  you  will 
find  for  the  defendant.  If  you  find  for  the  plaintiff,  then 
you  will  say-  what  compensation  he  is  entitled  to.  You  are 
not  bound  to  give  the  amount  of  commission,  though  what 
is  usually  paid  is  some  evidence-  to  regulate  the  decision 
of  a  jury. 

Verdict  for  the  plaintiff— Damages  40^,  bdng 

for  commission  at  a  less  rate  than  that  spoken 

to  by  the  witnesses. 

Erie,  and  John  Evani^Sor  the  plaintiff. 

Sir  W.  Folleii,  and  W.  H.  Watson,  for  the  defendant. 
\Ai%ona^-^ori6n  ^  F.,  and  HUUatd^  H.] 


Sittings  ai  GuUdhaU. 

BEFORE  MR.  JUSTICE  COLERIDGE, 

C  Who  sat  for  the  Lord  Chief  Justice). 

June  30M.  Wyatt  V.  Bateman. 

Proofbyafii.     XJSE  and  occupation.    Plea.— Nunquam  indebitatus. 

ther  that  his  ^ 

son,  who  had 

rta/l^!"      S.  Martin,  for  the  plaintiff,  put  in  a  written  agreenient 

had  enlisted  in  _^  .         ,     .  *  •.  .  a 

the  11th  Dragoons,  and  that  he  had  inquired  at  the  War  Office,  and  recrived  for  answer  that  the 
regiment  had  saUed  for  India,  was  held  Sufficient  to  let  in  evidence  of  the  son's  handwriting,  as 
subscribing  witness  to  an  agreement. 
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Wyatt 

v. 

Batbman. 


betn^ecn  the  parties,  executed  in  the  presence  of,  and         ]S35. 
attested  by  a  witness  named  New. 

The  witness  was  not  produced ;  but,  to  lay  a  foundation 
foi^  letting  in  evidence  of  his  handwriting,  his  father  was 
caHed ;  who  stated,  on  his  examination  in  chief,  that 
his  &on  Iras  on  his  way  to  India.  From  his  cross-examina- 
tion, it  appeared  that  his  son  and  he  had  parted  upon  bad 
terms;  that  the  son  had  afterwards  isillisted  into  the  11th 
regiment  of  Dragoons ;  and  that  the  fkther,  upon  inquiry 
at  the  War  Office,  was  informed  that  the  regiment  had 
sailbd  for  India. 

C^HLvniDB^,  J*;  was  of  opinion  that  the  evidence  was 
sufficient  to  let  iti'prbof  of  the  witness's  handwriting. 

S.  Martin,  for  the  plaintiff. 

Stammers,  for  the  defendant. 

[Attoraics— J.  NettUthip,  and  Brantcomb'], 

See  the  case  of  JToy,  Bart.  v.  Brookman,  Vol.  3  of  these  Reports, 
p.  555,  and  D.  D,  Beard  v.  Powell,  post. 


Second  Sitting  at  Westminster. 

BEFORE  MR.  JUSTICE  LITTLEDALE. 


DiCAs,  Gent.  One,  &c.  v.  Stockley. 

X  ROVER  for  the  issue  and  other  papers  in  the  case  of  The  town  agent 
Gydey.  Boucher.  Plea^lst,  Not  guilty;  and,  2ndly,  that  hli^arnT^n 

the  money  re- 
ceived in  the 
particular  cease,  and  apon  the  papers  m  the  particular  cause,  for  the  amount  due  to  him  hy  the  at- 
torney for  the  agency  hill  in  that  particular  cause  only,  and  he  has  this  li^n  against  all  the  world ; 
end  if  he  has  had  no  payment  made  to  him  spedlically  on  account  of  this  cause,  he  is  entitled  to 
this  lien  until  his  agency  bill  in  the  particular  cause  is  satisfied. 

If  the  agent  has  parted  with  the  possession  of  the  papers  by  his  own  act,  though  by  misUke,  his 
hen  is  at  an  end;  but  if  the  papers  did  not  get  lawfully  out  of  hU  possession,  his  Uen  continues,  and 
he  may  maintain  trover  for  them. 
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1836.        the  plaintiff  was  not  lawfully  possessed  of  the  papers  as 
^  of  his  own  property. 

DiCAS  ^      r       J 

V,  It  appeared  that,  in  the  year  1835,  the  plaintiff  was  the 

Stocelbt.  London  agent  of  Mr.  Smith,  of  Cheltenham,  who  was  the 
attorney  for  the  defendant  in  the  case  ofGyde  v.Boucher^ 
and  that,  after  a  trial  before  the  sheriff  of  Gloucester- 
shire, a  new  trial  was  ordered,  when  the  original  defendant 
was  desirous  of  changing  his  attorney,  and  a  summons  was 
taken  out  for  that  purpose  on  the  usual  terms,  and  an 
order  made  thereon,  as  if  the  present  plaintiff  had  been 
the  attorney,  and  not  the  agent  only.  It  was  proved  by 
the  clerk  of  the  plaintiff  that,  in  or  about  the  month  of 
July,  1835,  he  missed  the  papers  in  question  from  the 
plamtiff 's  office,  and  that  on  the  meetuig  at  the  Master's 
office  to  tax  the  plaintiff's  bill  on  the  change  of  attomies, 
the  defendant,  who  was  a  clerk  in  the  office  of  Mr.  Rush- 
bury,  (who  was  substituted  as  attorney  instead  of  the 
plaintiff,)  produced  the  issue  and  papers,  and  when  they 
were  demanded  by  the  plaintiff  he  would  not  give  them 
up,  and  high  words  ensued ;  it  being  wished  by  the  de- 
fendant to  have  the  order  to  change  the  attorney  altered, 
by  limiting  the  costs  to  agency  costs,  the  present  plaintiff 
insisting  that  he  was  entitled  to  costs  as  attorney,  his 
name  appearing  on  the  record.  It  appeared  that  Mr. 
Smith  had  remitted  money  to  the  plaintiff  on  his  general 
agency  account,  and  that,  on  that  account,  5/.  was  still 
due. 

Plait,  for  the  defendant. — I  submit  that  the  agent  of 
an  attorney  has  no  property  in  the  papers  in  a  cause,  so 
as  to  maintain  trover  for  them.  Even  if  he  had  the  pos- 
session of  them,  he  would  only  have  a  lien  upon  them  as 
against  his  own  client,  the  attorney.  A  London  agent  has 
no  more  a  lien  upon  papers  in  the  cause,  as  against  the 
party,  than  if  he  was  the  attorney's  clerk.  The  attorney 
lives  in  the  same  town  as  the  party,  and  he  is  obliged  to 
employ  an  agent  in  London,  and  is  as  much  answerable 
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DlCAl 

V. 

Stock  I.BT. 


for  his  agent  as  he  is  for  the  acts  of  his  clerks ;  and  the        1836. 

agent  has  no  more  property  in  the  papers  than  a  clerk 

would  have.     But,  even  if  this  were  otherwise,  there  is  in 

this  case  no  conversion  by  the  defendant,  as  he  only  had 

the  papers  as  clerk  to  Mr.  Rushbury,  and  his  possession 

of  them  was  in  effect  the  possession  of  Mr.  Rushbury, 

and  the  defendant  would  have  been  guilty  of  a  breach  of 

trust  if  he  had  given  up  the  papers  without  the  direction 

of  his  principal.     However,  it  will  be  shewn,  that  the 

plaintiff  had  parted  with  any  lien  he  might  ever  have  had, 

as  he  had  sent  the  papers  to  Mr.  Smith,  at  Cheltenham. 

For  the  defence  Mr.  Smith  was  called,  and  he  stated, 
that  the  papers  in  question  had  been  sent  to  him  by  the 
plaintiff  before  the  trial  at  Gloucester,  and  that  Mr. 
Boucher  having  arranged  with  him  for  his  (Mr.  Smith's) 
costs,  he  had  delivered  up  these  papers  to  Mr.  Boucher^ 
It  was  also  proved  by  Mr.  Boucher,  that  he  had  sent 
them  to  Mr.  Rushbury,  to  whom  the  defendant  was  a 
clerk,  at  a  salary  of  3/.  a-week. 

In  reply,  a  clerk  of  the  plaintiff  was  called,  and  he  stated, 
that  the  paipers  sent  into  the  country  did  not  include 
those  which  were  the  subject  of  this  action. 

LiTTLBDALE,  J. — It  is  a  rulc  of  law,  that  an  attorney 
has  a  lien  upon  all  papers  of  his  client  which  are  in  his 
bands  for  his  bill  for  all  business  of  that  client.  However, 
that  is  not  so  with  the  attorney's  agent.  The  agent  has 
only  a  lien  upon  the  money  recovered,  and  upon  the  papers 
in  his  hands,  in  the  particular  cause,  for  the  amount  due  to 
him  by  the  attorney  in  that  particular  cause  only ;  and  in 
this  case  the  plaintiff  would  have  a  lien  to  that  extent 
against  all  the  world,  and  even  against  Mr.  Boucher;  but 
his  lien  goes  only  to  the  extent  of  the  papers  in  that  cause 
for  the  money  due  to  him  in  that  cause  only.  The  plain- 
tiflT  was  the  agent  of  Mr.  Smith  ;  and  it  is  proved  that  the 
remittances  which  were  sent  on  Mr.  Smith's  general  ac« 

VOL.  Vlf.  Q  Q 
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1836.  count  biftd  satisfied  tliat  account  all  but  1)1. ;  but  it  appears 
that  no  payment  had  been  made  in  this  cause  specifically. 
Now,  if  there  was  any  balance  due  to  the  plaintiff^,  he  had 
a  lien  on  these  papers  till  the  agency  bill  in  this  particular 
cause  was  settled.  The  defence  is,  that  the  plaintiff^  had 
sent  the  papers  into  the  country  to  Mr.  Smith.  Now,  if 
the  plaintiff  had  parted  with  the  papers,  he  had  no  lien 
upon  them;  but  if  he  had  not,  he  still  has  his  lien.  It  is 
said,  on  the  part  of  the  plaintiff,  that  these  papers  were 
not  sent  into  the  country  by  him,  but  were  improperly 
taken  out  of  his  office ;  and  if  you  think  that  the  papers 
did  not  get  lawfully  out  of  his  possession,  he  would  still 
have  a  lien  upon  them,  and  would  be  in  a  situation  to 
maintain  the  present  action  of  trover.  The  next  question 
is,  supposing  the  plaintiff  to  have  a  lien  on  these  papers, 
whether  the  defendant  is  guilty  of  a  conversion.  It  is 
said  that  he  is  not  the  principal;  but  then  it  is  shewn  he 
is  a  clerk,  at  a  salary  of  3iL  a-week,  which  is  a  high  salary ; 
and  although  an  action  of  trover  would  not  lie  against  a 
mere  servant  or  labourer,  who  carried  things  from  place 
to  place,  we  find  here  that  the  defendant  was  at  the 
Master's  office,  representing  his  principal,  and  acting  in 
the  management  of  what  was  going  on.  If  you  think,  either 
that  the  plaintiff  had  parted  with  the  possession  of  the 
papers,  or  that  they  were  never  demanded,  or  that  the 
possession  of  them  by  the  defendant  was  no  more  than 
that  of  a  mere  servant,  to  carry  them  from  place  to  place, 
you  will  find  for  the  defendant. 

A  juror.— Our  impression  is,  that  these  papers  were 
not  taken  away  from  the  plaintiffs  office,  but  were  sent 
into  the  country  by  mistake. 

Thomas,  for  the  plaintiff. — If  that  were  so,  I  submit 
that  the  plaintiff  was  entitled  to  have  the  papers  back 
when  he  demanded  them. 
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LiTTLBDALR,  J. — No.   I  have  already  given  my  opinion         I8d6. 
on  that  point     If  the  plaintiff  parted  with  the  possession 
of  the  papers  by  his  own  act,  he  has  no  longer  any  lien 
upon  them ;  but  if  they  were  got  out  of  his  possession  wrong- 
follyy  his  lien  remains. 

Verdict  for  the  defendant. 

Kelly t  and  Thomas^  for  the  plaintiff. 

PUUi,  and  R.  V.  Richards,  Sot  the  defendant. 
rAttornies^Dieof,  and  Biggenden.} 


On  a  subsequent  day,  Kelly  obtained  a  rule  to  shew 
cause  why  there  should  not  be  a  new  trial,  on  the  ground 
that  the  verdict  was  against  evidence. 


A^oumed  Sittings  in  London,  after  Mich.  Term,  1836. 

BBPORB  LOBD  DENMAN,  C.  J. 


Rainbow  v.  Bishop.  Dec,  12M. 

X  HIS  was  an  action  brought  to  recover  back  money  paid  if  a  defendant 
to  the  defendant  in  the  year  1835|  on  account  of  a  debt  of  2o/?To'!fand'^ 
120/.  contracted  with  him  in  the  year  1833,  the  defendant  "fte'r  the  arrest, 

''  '  and  before  de- 

having  demanded  and  received  payment  without  disclosing  ciaration,  call 
the  fact  that,  in  the  year  1834,  he  had  taken  the  benefit  anduy  thir^' 
of  the  Insolvent  Debtors'  Act.   The  declaration  contained  If  "^LSI*!" 

proceedings 

counts  for  money  paid  and  money  had  and  received,  and  ^'^  ^^^^^*  ^^ 
^     T»i       Ai         1 .  '''^  p*y  '*« 

upon  an  account  stated.     Flea — General  issue.  debt;  and  if  he 

To  shew  the  amount,  evidence  was  given  that  various  feuerto'^h^ 

sums  had  been  paid  by  the  plaintiff  to  the  defendant,  a'[?'^n«y»  >»» 

^  "  *^  '   which  he  says 

he  has  applied 
to  a  friend  Co  assist  him  "  in  paying  the  debt  you  have  sued  me  for/'  it  will  be  for  (he  jury  to 
consider  whether  by  this  the  defendant  merely  recognises  a  debt,  or  whether  he  recognises  the 
debt  endorsed  on  the  vrit. 

qq2 
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1836.  amounting  altogether  to  the  sum  of  18/.  1&.  3d. ;  and  the 
defendant  was  shewn  to  have  caUed  frequently  at  the 
plaintiff's  house  for  money,  and  to  have  seen  him  gene- 
rally alone.  The  witnesses  did  not  see  the  plaintiff  make 
any  further  payments,  although  he  might  have  done  ao; 
but  it  was  proved  by  Mr.  Burrell,  the  former  attorney  in 
the  cause,  that  the  defendant  called  upon  him  several 
times  after  his  arrest,  and  before  declaration,  when  the 
defendant  said,  that  if  no  further  proceedings  were  taken, 
he  would  pay  the  debt.  The  witness  also  produced  the 
following  letter,  which  the  defendant  had  addressed  to 
him: — 

''  Sir,  Islington,  May  25,  1830. 

*'  Since  I  saw  you  last,  I  have  made  application  to  a 
friend,  a  short  distance  from  home,  to  assist  me  in  pa^ng 
the  debt  you  have  sued  me  for.  He  has  returned  me  an 
answer  to  wait  on  him,  giving  me  promise  of  assistance. 
I  am  therefore  going  to  him  this  morning,  and  shall  return 
probably  to-morrow,  with,  I  presume,  the  necessary  to 
settle  with.  Under  these  circumstances,  I  presume  you 
will  not  incur  any  further  expenses. 

''  Your  obliged  humble  servant, 
"  To  Mr.  BurrelL  Saml.  R.  Bishop.*' 

An  examined  copy  of  the  writ  was.  put  in,  indorsed  for 
20/.  lOs.  debt,  and  3/.  costs. 

G.  Af.  DowdesweUy  upon  this  evidence,  submitted  that 
the  defendant,  by  the  words  "  the  debt  you  have  sued  me 
for,**  must  have  intended  the  debt,  20/.  10«.,  marked  upon 
the  back  of  the  writ,  and  cited  the  case  of  Braithwaite  v. 
Churchill  (a). 

Lord  D£NMAN,  C.  J. — That  is  a  question  for  the  jury. 

(fl)  Ante,  Vol.  2,  p.  341. 
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ThotnaSt  for  the  defendant,  addressed  the  jury. 

Lord  DenmaNi  C.  J.  (in  summing  up). — ^Adverse  as  I 
am  upon  all  occasions  to  rely  upon  admissionsi  yet,  if  you 
believe  that  the  defendant,  who  had  been  served  with  the 
writ,  which  was  indorsed  in  these  words,  **  The  plaintiff 
claims  20^  10«.  for  debt,  and  3/.  for  costs,*'  and  of  which 
be  must  consequently  have  had  notice,  alluded  not  merely 
to  a  debt,  of  the  existence  of  which  there  is  no  doubt,  but 
also  intended  to  refer  to  this  particular  amount,  you  will 
find  a  verdict  for  20/.  10«. ;  and  to  this  view  of  the  case 
the  evidence  gives  some  colour,  since  it  is  proved  that 
the  defendant  had  called  frequently  for  money,  and 
seen  the  plaintiff  alone.  You  will  take  all  the  circum- 
stances into  your  consideration,  and  say  whether  the  de- 
fendant, in  his  conversations  and  letter,  recognised  not 
merely  a  debt,  but  the  particular  debt  specified  on  the  writ. 
If  you  should  be  of  opinion  that  he  did  not  recognise  that 
amount,  you  would  then  find  for  the  sum  proved  by  other 
evidence,  which  is  18/.  16«.  3c/. 

Verdict  for  plaintiff— SO/.  \Qs. 

G.  M.  DoufdesweUy  for  the  plaintiff. 

ThomaMj  for  the  defendant. 

[Attomies— I«eib  if  Wells,  and  CoU,^ 


Seale  r.  Evans  and  Wood.  2)ec  i2M 

False  imprisonment. — The  defendants  pleaded  a  joint  Where  the  de- 

plea  of  Not  guilty.  fendanU  had 

^  B        /  pleaded  ajom< 

plea  of  Not 

Thesiger  and  Adolphus  were   the  counsel  for  the  de-  g«;ii<yitbe Judge 
fendant  Wood,  and  Dunbar  for   the   defendant  Evans ;  the  counsel  of 
and  the  counsel  for  each  defendant  cross-examined  the  dth'eMo*'^! 

witnesses  for  the  plaintiff.  examine  sepa- 

'  rately,  or  to  ad- 

dress the  jury 
separately. 
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TAesiger  addressed  the  jury  for  the  defendant  Wood, 
and  Dunbar  proposed  to  do  so  for  the  defendant  Eyans. 

Platif  for  the  plaintiff,  objected. 

Lord  DenmaNi  C.  J. — I  shall  not  hear  Mr.  Dunbar; 
and  if  the  objection  had  been  made  earlier,  I  would  not 
have  allowed  a  separate  cross-examination  (a). 

Verdict  for  the  plaintiff. 

Plait^  and  Steer,  for  the  pkintiff. 

Thesiger,  and  Adolphus,  for  the  defendant  Wood. 

Dunbar,  for  the  defendant  Evans. 

[Atiomies — RoberU^  and  Hartner  ^  F.] 

(a)  In  the  case  of  Rtdgtot^  t.  present  case."    [In  this  case,  the 

PhUip,  I  G.  M.  &  R.  415,  where  counsel  of  the  two   defendants 

two  defendants  pleaded  teparatefy,  cross-examined  and  addressed  the 

and  by  different  attomies,  and  em-  jury  separately.]    In  the  case  of 

ployed  difibrent  counsel,  at  the  Chippendale  ▼.  Manon,  4  Camp. 

triaJ,  it  was  held,  that  the  counsel  174,  where  several  defendants  ap- 

for  each  defendant  had  a  right  to  peared  by  separate  attomies,  and 

cross-examine  the  ^tnesses,  and  had  separate  counsel,  Lord  £ttm- 

to  address  the  jury  separately ;  and  borough  only  heard  one  counsel  ad. 

on  Mr.  KeUyt  for  the  plaintiff,  ob-  dress  the  jury,  and  only  allowed 

senring  that  this  pracUce  had  been  one    cross-examination,  because 

held  to  be  incorrect,  Mr.  Baron  the  defendants  were  all  in  the 

Por^  said, ''It  has  been  so  ruled;  same  interest — See  the  case  of 

but  it  is  not  calculated  to  further  Perring  v.  I^ker,  ante,  Vol.  4,  p. 

the  ends  of  justice.    I  think  the  70. 
proper  course  was  pursued  in  the 
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Waddington  and  Wife  v.  Cousins.  ^ 

LlIBEL.      Plea— Not  guilty.  in  an  action  for 

a  libel,  written 

Sir  W.  Falleth  for  the  plaintiff,  was  stating,  that  he  L^df  u^^ 

should  call  a  witness  to  swear  to  his  belief  of  the  hand-  [J[°^Tl^  ^^^ 

writing  of  the  defendant,  who  had  been  in  his  employ,  of  the  jury  a 

and  whom  he  had  seen  make  entries  in  his  books,  which  were^ntri"^^ 

books  would  be  produced  for  the  jury  to  see,  and  form  "^^^^^  a  witnew 

.  "^  ^     ''  '  iwore  that  he 

their  judgment  upon  them.  taw  the  defen- 

dant make  at 

Lord  Denman,  C.  J. — My  impression  is,  that  the  books  order  that  the 
wiU  not  be  evidence.  S^irhtT' 

tries  with  the 

Sir  IV.  FoUeU.—l  apprehend,  that  where  I  have  a  docu-  '4«\rc^^id' 
ment  which  the  defendant  is  actually  seen  to  have  written,  "®^^  ^^!^^' 

^  The  witneas 

and  not  depending  on  belief,  I  may  put  it  into  the  hands  having  stated, 

-  . ,       .  that  he  believed 

Ot  toe  J  ury .  the  libel  to  be 

in  the  hand- 
writing of  the 

Lord  Denman,  C.  J. — There  is  a  question  pending,  as  to  defendant,  ai- 
whether  you  may  furnish  the  witness  with  such  proof,  to  whaf disguised, 
enable  him  to  judge.  hi^K'tl?' 

to  be  the  de- 
Sir  W.  FoUett. — That  goes  farther  than  I  propose  to  bu"  ^t  Jis-  ^^' 
do  in  this  case.     It  is  a  matter  of  so  much  importance,  fffe*ed'in"vi- 
that  I  shall  feel  it  my  duty  to  tender  the  evidence,  and  dence,  on  the 

^  ,  T       J  !-•    I  •    •  •!.  ground  that  it 

take  your  Lordship  s  opinion  upon  it.  referred  to  some 

of  the  sobJecU 
mentioned  in 

Lord  Denman,  C.  J. — ^This  question  was  decided  in  a  case  the  libei.   it 
which  Mr.  Alexander  moved  on  the  first  day  of  last  term  (a),  Tn^thV^und  ' 
and  we  had  no  doubt  in  that  case.    When  a  document  is  h^^lJ^VthTwrne 

effect,  and  was 
evidently  offered  for  the  same  purpose,  as  the  book  which  had  been  rejected : — Held,  that  tlie  letter 
must  he  received  in  evidence,  and  that,  being  once  in  evidence,  it  could  not  be  withdrawn  from 
the  consideration  of  the  jury. 

(a)  Doe  V.  Newton,  I  Nev.  &  Per  1.  referred  to,  ante,  p.  549  («). 
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in  evidence  for  another  purpose^  you  cannot  withdraw  it 

from  the  consideration  of  the  jury. 
Waddimoton 

Vm 

CovsiNs.  Maule  {amicus  curia). — Mr.  Justice  lAttledale  rejected 

similar  evidence  at  Gloucester  on  the  last  circuit  (a). 

Thesiger^  for  the  defendant. — There  was  a  case  in  which 
the  distinction  taken  by  your  Lordship  was  taken  id  the 
Court  of  Exchequer,  in  a  case  tried  before  Mr.  Baron 
BoUand. 

The  witness  alluded  to  by  Sir  W.  FoUeii  was  then 
called.  He  stated  that  he  was  a  baker  at  Margate,  and 
had  seen  the  defendant.  Miss  Cousins,  who  was  his  shop- 
woman  for  two  years  and  a  half,  write  in  a  book,  which  he 
had  with  him  ready  to  produce.  He  proved  her  hand, 
writing  to  the  libel,  which  was  somewhat  disguised,  and 
also  to  another  letter  written  to  the  plaintiff,  alluding  to 
some  of  the  same  matters  as  were  mentioned  in  the  libel. 

Sir  W.  Folleii  asked  the  witness  as  to  the  defendant's 
hand-writing  of  particular  words  which  were  in  the  book, 
and  al80  in  the  libel. 

Lord  DenmaNj  C.  J.—I  think  I  am  bound  to  reject 
this  evidence. 

The  libel  was  then  read,  and  the  letter,  which  was  sent 
to  Mr.  Waddington,  one  of  the  plaintiffs,  containing  allu- 
sions to  some  of  the  same  matters  as  were  mentioned  in 
the  libel,  was  about  to  be  read. 

Thesiger,  for  the  defendant,  objected.-^The  object  of 
putting  this  letter  in  evidence,  is  avowed  to  be  to  shew  it 
to  the  jury,  to  enable  them  to  judge  of  the  hand-writing 
to  the  libel,  which  cannot  be  done ;  and,  therefore,  this 
letter  is  not  admissible. 

(a)  In  the  case  of  Bromage  y.  Rke,  ante,  p.  548. 
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Lord  Dbnmam^  C.  J. — If  it  is  admissible  in  its  own 
nature,  it  must  be  read.    Your  objection  will  be  to  shew-   ^ 
inff  it  to  the  jury  afterwards.  v. 


Cousins. 


Theiiger  addressed  the  jury  for  the  defendant 

Lord  DfiNMAN,  C.  J.y  summed  up  the  casei  and  the  jury 
found  for  the  plaintiff — 

Damages  100/. 

Sir  W.  FoUeii,  Channell,  and  Bros,  for  the  plaintiffs. 

TAesiger,  and  B.  Andrews^  for  the  defendant. 
[Attomies— A.  B.  Boyman,  and  Harder,] 


Crofts  and  Others  v»  Marshall.  _ 

Dee.  19th. 

Assumpsit  on  a  poUcy  of  insurance,  dated  August,  Tht  words 

18S2,onthirty.8ixca8ksofoil,in  the  brig  Wesley,  from  '^^^^[^, 

London  to  St.  Petersburg.     The  loss  was  averred  to  be  Ucyof  insumnct 

by  peril  of  the  seas,  which  was  denied  by  the  plea.  geneni  import, 

upon  whidi  the 
Court  is  to  put 

Sir  F.  Pollock,  for  the  plaintiff.— I  shall  prove  that  the  J  ~^^°^jt 
casks  were  properly  stowed  and  properly  coopered ;  and  Si  luggested  on 
but  for  the  extraordinarily  bad  weather,  and  the  unusual  the  loss  of  a 
violence  of  the  sea  sweeping  away  the  bulwarks,  &c.,  the  JUfa  wm*!^. 
damage  either  would  not  have  happened  at  all,  or  at  least  ^^'^^^^  ^J  ^^^ 

^  ^^  "perils  of  the 

not  to  anything  like  the  extent.     But  it  is  to  be  said,  that  sea,"  and  on 

the  underwriters  are  not  liable  for  leakage.     It  is  very  tbat^lt  was'^w*. 

true,  that,  for  certain  small  losses,  under  a  particular  per-  ^''  ^^  ^^<^ 

centage,  as  mere  leakage,  the  underwriters  are  not  liable,  were  not  an- 
swerable, wit- 
nesses cannot  be 
esUed,  and  asked, "  Whether,  where  the  cargo  has  not  been  shifted,  nor  the  casks  damaged,  the  run- 
ning out  of  the  liquid  is  in  practice  considered  as  leakage,  or  as  a  loss  by  the  perils  of  the  seas."  But 
this  question  m^ybe  put  to  persons  skilled  in  navigation, "  Suppose  the  casks  have  not  been  shifted 
nor  danuged,  but  the  liquid  escapes,  to  what  do  you  attribute  itt " — Whether  in  sndi  a  case  counsel 
>Bsy  rsad  to  ^e  Jury  passages  from  books  on  insurance,  written  by  mercantile  men,  Quart. 
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1836.  In  all  warehouses  and  docks  a  certain  allowance  is  made 
for  leakage ;  and,*provided  more  than  a  certain  quantily 
has  not  escaped^  the  underwriters  are  not  liaUe ;  but  the 
moment  it  appears  as  a  fact,  that  the  damage  has  been 
occasioned  by  extraordinarily  bad  weather,  then  their 
liability  commences.  There  is  no  custom  at  Lloyd's 
which  can  make  the  underwriters  irresponsible  for  an 
entire  loss  of  a  liquid  by  the  perils  of  the  seas*  on  the 
ground  that  it  is  leakage.  His  Lordship  will  have  to  say 
whether,  if  leakage  extends  by  custom  to  such  an  extent, 
it  should  not  have  been  pleaded  specially.  All  the  de- 
fendant pleads  is,  that  the  loss  did  not  arise  by  the  perils 
of  the  sea.  The  underwriters  say,  that,  provided  the 
cask  exists  in  the  shape  of  a  cask,  whether  it  is  empty  or 
not,  the  loss  of  the  liquid  comes  under  the  description  of 
leakage.  I  submit,  also,  that  the  question,  whether  the 
casks  were  properly  stowed  or  properly  coopered,  does 
not  arise  upon  this  form  of  pleading. 

The  master  of  the  brig  Wesley  was  called  as  a  witness, 
and  gave  his  evidence  in  substance  as  follows : — **  I  went, 
in  August,  1832,  to  St.  Petersburg,  with  a  general  cargo. 
We  had  thirty^ix  casks  of  oil.  I  saw  the  greatest  part 
of  the  oil  come  on  board ;  it  is  desirable  to  keep  oil  sepa- 
rate, and  it  was  stowed  in  the  fore  part  of  the  yessel . 
the  casks  were  double  bedded  and  double  coigned ;  that  is 
one  more  bed  than  usual;  they  could  not  have  been 
better  stowed.  The  wind  varied  about,  which  made  the 
sea  run  very  cross,  and  made  the  vessel  dodge  and  roll ; 
she  laboured  hard  and  rolled  heavy,  and  shipped  a  great 
quantity  of  water  on  the  deck.  I  observed  oil  come  up 
with  the  pumps  about  five  or  six  days  after  we  started. 
I  believe  the  log  was  lost  with  the  ship  pn  a  subsequent 
voyage.  I  saved  some  oil  by  putting  it  into  buckets  and 
pouring  into  casks.  This  was  when  we  were  about  the 
middle  of  the  North  Sea.  When  we  were  in  the  east  sea, 
near  the  end  of  the  voyage,  one  very  tremendous  sea 
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struck  the  8bip  and  threw  her  on  her  side,  and  took  away  i836 
part  of  the  bulwarks,  &c. ;  the  sailors  tumbled  about  like 
swans.  The  sea  was  right  fore  and  aft|  and  the  passen* 
gers  jumped  out  of  bed,  thinking  the  sides  were  broken 
in.  This  might  have  disturbed  the  cargo.  The  voyage 
was  from  fifteen  to  twenty  days.  The  casks  were  in  the 
same  state  at  the  end  of  the  voyage  in  which  they  were 
at  first,  except  two,  which  were  a  little  bent  after  they 
were  empty ;  ten  of  the  casks  were  empty.  There  were 
two  tiers  of  the  casks.  I  think  the  heavy  rolling  was  the 
cause  of  the  loss  of  the  oil ;  if  there  had  been  fine  weather 
all  the  way,  I  think  the  oil  would  have  gone  safe."  On 
his  cro9s-examination,  he  said — ''  I  have  often  carried  oil 
before ;  it  sometimes  leaks  and  sometimes  not,  and  you 
can't  tell  how  it  comes  to  leak  sometimes.  The  casks 
were  Gallipoly  casks.  I  have  carried  Gallipoly  oil  before, 
and  had  it  leak  a  little.  I  had  about  100  casks  of  porter 
on  board,  which  did  not  leak  at  all ;  and  a  few  casks  of 
brandy,  and  none  of  them  leaked.  There  were  also  some 
hogsheads  of  Madeira  wine,  and  none  of  them  leaked ; 
but  these  were  all  stowed  aft."  On  his  re-examination, 
he  said — "  The  North  Sea  begins  to  the  northward  of 
Orfordness.  I  remember  one  instance  of  the  greatest 
part  of  some  casks  of  Gallipoly  oil  running  out,  but  that 
was  in  very  bad  weather.'* 

A  captain  of  a  vessel,  who  happened  to  be  at  Cronstadt 
in  September,  18SS,  when  the  Wesley  arrived  there, 
stated  that  he  went  on  board  and  inspected  the  cargo, 
particularly  the  oil ;  that  the  casks  did  not  appear  to  have 
moved  out  of  their  places,  and  that  there  was  nothing,  in 
his  opinion,  to  which  the  escape  of  the  oil  could  be  attri- 
buted but  the  labouring  of  the  vessel. 

A  cooper  was  called  as  a  witness,  and  stated  that  the 
casks  were  in  good  condition  when  they  were  landed  from 
Gallipoly,  about  sixteen  or  eighteen  months  before  they 
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1836.  were  put  on  board  the  Wesley ;  that  they  did  not  leak 
anything  uncommon^  and  did  not  appear  to  be  defective 
casks;  and  that  Gallipoly  casks  are  made  of  chestnut 
wood."  On  his  cross-examination^  he  said — **  One  or 
two  had  leaked  a  little  more  than  the  average.  I  will 
not  swear  that  they  had  not  leaked  more  than  seven  gal- 
lons, and  one  sixteen  gallons;  there  is  a  hard  cement 
over  the  whole  cask^  which  lasts  about  two  years.  Galli- 
poly casks  vary  from  nine  gallons  to  252^  and  some  are 
400.  The  casks  in  question  were  about  190-galIon 
casks;  the  average  leakage  of  a  190-gallon  cask  is  about 
six  gallons  in  the  regular  voyage  from  Gallipoly  to  Lon- 
don,  which  is  about  six  weeks  or  two  months.  Another 
cooper  proved  that  he  examined  the  casks  in  July^  1832, 
before  they  were  put  on  board  the  Wesley,  and  found 
them  in  a  state  fit  for  shipping,  coopered  well,  and  in 
good  condition ;  and  that  they  did  not  leak  when  they 
were  put  on  board.  In  this  latter  part  he  was  confirmed 
by  the  stevedore,  who  also  proved  that  the  casks  were 
well  stowed. 

CampbeU,  A.  G.,  for  the  defendant.— On  the  facts 
proved  already  there  is  not  the  smallest  doubt  that  the 
action  cannot  be  maintained.  If  Sir  Frederick  PoUoci 
had  made  out  his  opening,  it  would  have  been  a  more 
difficult  question.  If  he  had  shewn  that,  by  extraordi- 
narily stormy  weather,  the  casks  had  been  shifted  and 
the  damage  occasioned,  there  might  have  been  some 
foundation  for  the  action  ;  for  I  am  not  so  absurd  as  to 
say,  that  if,  by  extraordinary  weather,  such  as  the  ship's 
going  aground,  the  casks  are  staved,  and  the  oil  spilt, 
the  underwriters  are  not  liable.  But  unless  there  be 
some  extraordinary  peril,  by  which  the  loss  is  occasioned, 
the  underwriters  are  not  liable.  It  is  not  enough  to  shew 
the  leaking,  but  it  must  be  shewn  that  it  has  been  occa- 
sioned by  an  extraordinary  peril,  by  the  shifting  of  the 
cargo,  and  the  damage  of  the  casks.    As  to  the  facts 
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CROffTB 

V. 

Marshall. 


proved*   was  there  any  extraordinary  peril  ?     Was  the        1836. 
weather  worse  than  is  ordinarily  met  with  at  such  a  time 
of  year?    There  was  no  leakage  in  the  porter,  or  the 
Madeira,  or  the  brandy,  to  the  end  of  the  voyage.    But 
the  captain  cannot  say  that  it  was  not  within  a  very  few 
days  that  the  leakage  of  the  oil  began ;  it  was  in  the 
North  Sea,  and  that  begins  at  Orfordness,  which  is  but  a 
short  sail  from  the  Thames.    In  one  sense  the  loss  may 
be  by  the  peril  of  the  sea ;  because,  if  it  had  been  on  the 
land,  and  not  on  the  sea.   there  would   have  been  no 
leakage.     But  on  the  sea  there  always  is  leakage,  arising 
from  the  casks  not  being  in  a  quiescent  state,  as  they  are 
in  the  docks.     On  the  voyage  from  Gallipoly  to  London, 
at  first  there  was  a  leakage  of  more  than  three  per  cent. ; 
and,  according  to  the  doctrine  of  my  learned  friend,  there 
was  here  a  clear  claim  against  the  underwriters.    There 
is  a  memorandum,  which  says,  no  loss  shall  be  thrown  on 
the  underwriters  which  does  not  amount  to  three  per 
cent.     A  policy  of  insurance  is  to  protect  from  extraordi- 
nary risks,  and  not  from  such  as  may  be  expected  on  a 
voyage.     The  premium  in  this  case  is  only  lOs.  6d.  per 
cent.,  and  for  that  are  the  underwriters  to  indemnify  the 
assured  for  any  loss  of  this  kind  arising  from  leakage ! 
The  assured  can  guard  against  this  by  good  stowage  and 
good  cooperage,  and  the  underwriters  can  only  see  that 
the  loss  is  occasioned  by  extraordinary  perils.     It  would 
be  dangerous  to  commerce  if  this  doctrine  did  not  pre- 
vail. There  was  a  case  oi  DelboUv,  Aberdeen ^  tried  about 
a  year  ago  in  this  court,  in  which  a  similar  attempt  was 
made  as  is  made  here  to-day ;  and  there  have  been  several 
other  cases  in  which  the  same  attempt  was  made,  but 
they  all  utterly  failed.     Sir  Frederick  Pollock  says  that 
the  plea  in  this  case  is  not  sufficient.     May  I  not  shew 
that  the  loss  arose  from  bad  cooperage  and  bad  stowage, 
in  order  to  prove  that  it  did  not  arise  from  perils  of  the 
sea?    They  allege  that  the  casks  were  damaged  by  the 
perils  of  the  sea,  and  thereby  the  loss  arose.     We  say  the 


60e  CASES  AT  NISI  PRIUS, 

1836,  casks  were  not  damaged  by  the  perils  of  the  sea,  t.  e*, 
within  the  meaning  of  the  policy.  What  is  the  meaning 
of  perils  of  the  seas  in  such  a  mercantile  instrument  as 
this  ?  It  can  only  mean  a  loss  occasioned  by  some  extra* 
ordinary  danger.  Delbois  ▼.  Aberdeen  well  illustrates 
this  doctrine.  It  was  said,  in  that  case,  that  the  hull  of 
the  vessel  and  the  rigging  were  damaged  by  extraordina- 
rily bad  weather,  and  in  one  sense  it  was  a  peril  of  the 
sea ;  but  was  it  a  loss  by  perils  of  the  sea  within  the 
meaning  of  the  policy  ?  Both  Judge  and  jury  were  of 
opinion  that  it  was  not  a  loss  by  the  perils  of  the  sea, 
though  the  sea  had  occasioned  it,  because  it  was  a  loss  by 
wear  and  tear.  What  wear  and  tear  was  in  that  case, 
leakage  is  in  this  case ;  it  is  a  sort  of  wear  and  tear  of  the 
cargo.  There  is  a  leakage  on  all  voyages  of  about  five 
or  six  per  cent. ;  and  it  roust  be  considered  wear  and  tear, 
unless  there  has  been  some  extraordinary  peril,  by  which 
the  cargo  has  been  shifted  and  the  casks  damaged.  The 
reason  is,  that  you  cannot  draw  the  line  as  to  the  quan- 
tity of  leakage,  and  can  only  act  upon  extraordinary 
peril.  There  is  no  extraordinary  peril  if  the  cargo  has 
not  shifted  and  the  casks  have  not  been  damaged.  There 
has  been  no  decision  upon  this  precise  point,  but  in  West- 
gate  on  Insurances,  which  is  a  work  written  by  a  mer- 
chant, and  of  high  authority,  it  is  said, — *'  It  is  understood 
that  the  insurers  are  not  liable  for  leakage  arising  from 
bad  stowage  or  cooperage;  but  from  storms,  deducting 
the  usual  per-centage.  It  is,  nevertheless,  necessary  to 
observe,  that  however  considerable  the  loss  may  be,  it 
cannot  be  demanded  of  the  insurers  unless  it  can  be 
shewn  that  the  casks  were  damaged  by  storms  or  other 
accident;  otherwise  it  must  be  considered  as  proceed- 
ing from  the  cause  above  mentioned.*'  If  my  friend  could 
have  made  out  a  case  of  the  casks  being  damaged,  he 
might  have  had  a  case  for  the  jury ;  but  the  reverse  is 
proved  here ;  also  in  a  Treatise  on  Averages,  by  a  mer- 
chant named  Stephens. 
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Sir  F.  PoUoch—l  object  to  the  law  being  stoted  from  m^ 
treatues  which  are  not  authority.  Every  thing  that  is 
not  fact  is  law ;  and  if  this  is  kw,  my  friend  may  address 
the  jury  upon  the  fact  and  law  mixed  up  together;  but  he 
ought  to  cite  that  which  is  authority  with  your  Lordship 
and  in  the  courts  of  this  country.  I  can't  object  to  a  case» 
but  I  object  to  anything  that  is  not  legal  authority.  Even 
if  Mr.  Stephens  were  dead,  I  should  say  he  is  no  legal 
authority ;  but  as  he  is  alive,  if  he  is  the  highest  authority, 
he  cannot  be  cited. 

Lord  Denman,  C.  J.,  took  a  note  of  the  objection. 

Campbell,  A.  G.,  proceeded  to  read  a  passage  from 
Mr.  Stephens's  work. 

Lord  Denmam,  C.  J. — It  is  a  similar  statement  to  that 
of  Westgate,  I  think,  only  more  narrow  as  to  the  cause  of 
loss.  His  lordship  then  inquired  of  Sir  F.  Pollock^  whe- 
ther he  meant  to  contend  that  the  casks  were  damaged. 

Sir  P,  Pollock. — Certainly  not,  if  by  damaged  is  meant 
permanently  injured.  My  opinion  is,  that  by  the  extra- 
ordinary violence  the  casks  were  pressed  upon,  and  the 
seams  opened,  and  the  oil  escaped.  I  do  not  say  the 
casks  were  permanently  damaged  or  injured. 

On  the  part  of  the  defendant,  Mr.  Robinson,  a  mer- 
cbaot  and  underwriter,  was  called  as  a  witness,  and  the 
following  question  was  put  to  him  by  Maule: — ''  In  your 
judgment,  having  heard  the  evidence,  is  the  loss  of  oil 
which  has  occurred  in  this  case  a  loss  of  ordinary  leak« 
age,  or  a  loss  by  perils  of  the  sea  within  the  meaning  of 
the  policy?" 

Sit  F.  Pollock  objected. — Itjs[putting  the  witness  in 
the  place  of  your  Lordship  and  the  jury. 

Campbell,  A.  G.— A  policy  of  insurance  is  a  mercan- 
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1836.  tile  instrument,  and  may  be  explained  by  persons  conver- 
sant with  the  nature  of  such  instruments.  If  in  a  contract 
for  tallow  brachswere  mentioned,  your  lordship  would  re- 
ceive evidence  of  the  meaning  of  the  word  brach.  Here  the 
words  **  perils  of  the  seas/'  may  be  explained  in  a  similar 
way.  In  Delbois  v.  Aberdeen^  many  witnesses  were  asked, 
Do  you  ascribe  the  loss  the  ship  has  sustained  to  perils  of 
the  sea?  and  they  answered,  No,  we  ascribe  it  to  wear 
and  tear.  That  case  is  authority  in  this ;  that  was  as  to 
the  meaning  of  a  loss  by  perils  of  the  seas,  with  reference 
to  ship ;  this  is  with  reference  to  cargo.  The  sense  in 
which  these  words  were  used  by  the  contracting  parties  is 
to  be  interpreted  by  the  usage  on  the  subject. 

Lord  Dbnman,  C.  J. — ^As  to  Delbois  v.  Aberdeen^  1 
very  much  doubt  whether  any  such  question  was  allowed 
to  be  put,  as  whether  the  loss  was  a  loss  occasioned  by  the 
perils  of  the  seas  within  the  meaning  of  the  policy.  I 
think,  according  to  my  recollection,  it  was  a  question  put 
to  persons  skilful  in  navigation,  by  what,  in  their  opinion, 
the  loss  was  occasioned.  These  words  ''  perils  of  the  sea,*' 
are  terms  of  general  import,  which  the  Court  are  bound 
to  put  a  construction  upon.  I  think  it  differs  from  the 
case  of  a  contract  for  tallow. 

Maule. — In  Gabay  and  another  v.  Lloyd  (a),  which  was 

(a)  3  B.  &  C.  793.  A  policy  was  titled  to  recover.     It  was  foaad 

effected  on  horses,  warranted  free  in  the  special  verdict  that  a  eer- 

from  mortality  and  jettison.    In  tain  usage  with  respect  to  such 

the  course  of  the  voyage,  in  con-  policies  prevculed.amongst  the  on- 

sequence  of  the  agitation  of  the  derwriters  subscribing  policies  at 

ship  in  a  storm,  the  horses  broke  Lloyd's,  and  merchants  and  others 

down  the  partitions  by  which  they  effecting  policies  there,  and  that 

were  separated,  and  by  their  kick*  the  policy  in  question  was  effected 

ing  bruised   and  wounded   each  at  Lloyd's ;  but  it  was  not  found 

other  so  much,  that  they  all  died :  that  the  plaintiff  was  in  the  habit 

Held,  upon  special  verdict,  that  of  effecting  policies :  Held,  there, 

this  was  a  loss  by  a  peril  of  the  that  this  usage  was  not  sufficient 

sea,  and  that  the  plaintiff  was  en-  to  bind  the  plaintiff. 
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on  a  policy  on  horses,  warranted  free  from  mortalityi  a 
certain  usage  was  relied  on,  though  it  did  not  prevail,  on 
the  ground  that  one  party,  the  plaintiff,  was  not  cognizant 
of  the  practice  at  Lloyd's ;  but  a  body  of  evidence  was 
given  of  the  usage. 

Lord  Denman,  C.  J. — I  am  of  opinion  that  the  ques- 
tion ought  not  to  be  put ;  I  think  you  cannot  ask  the  wit- 
ness his  opinion,  derived  only  from  the  opinions  of  other 
persons,  as  to  the  meaning  of  an  instrument,  which  I  think 
is  not  ambiguous  in  its  terms,  and  which  has  no  abstruse 
words  which  require  explanation.  It  must  never  be  for- 
gotten that  we  do  not  exclude  this  kind  of  evidence,  or 
lose  the  benefit  of  it;  because  the  jury  are  supposed  to 
know  these  things  (a). 

The  question  was  then  varied,  and  proposed  to  be  put 
in  the  following  form :  '*  Without  referring  to  the  evidence 
in  this  case,  where  the  cargo  has  not  been  shifted  or  the 
casks  damaged,  is  the  running  out  of  the  liquor  in  prac- 
tice considered  as  leakage,  or  as  a  loss  by  perils  of  the 


Sir  F.  PoUock  objected. 

Lord  Dbnmam,  C.  J. — I  think  it  is  in  substance  the 
same  question  as  was  put  before. 

The  question  was  not  allowed  to  be  put,  and  Mr.  Ro- 
binson was  not  examined. 

A  witness  was  then  called  who  had  been  captain  of  a 
ship  for  30  years,  and  stated  that  he  had  carried  cargoes 
of  oil,  and  that  it  is  very  apt  to  leak,  and  sometimes  with- 
out any  apparent  cause. 

(a).The  case  was  tried  by  a  spe-  lected  from  those  who  are  mer 
cial  jury,  who,  in  London,  are  se-     chants. 

VOL.  Vir.  R  R  N.  p. 


Croftb 

V. 

Marshall. 
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Campbell,  A.  G.,  put  the  following  question : — "  Sup- 
pose the  casks  have  not  been  shifted  nor  damaged,  but 
the  oil  escapes*  to  what  do  you  attribute  it  ?  " 

Sir  F.  Pollock  objected. 

Lord  Denman^  C.  J.,  thought  that  this  question  might 
be  putj  as  it  might  not  depend  upon  the  opinions  of  others. 

The  witness  said — ^*' It  must  depend  upon  the  quality  of 
the  casks.  I  should  say  brandy*  and  wine*  and  porter 
would  not  leak*  comparatively  with  the  oil ;  the  oil  is  more 
subtle," 

Mr.  Richards*  (a  settler  of  averages  at  Lloyd's)*  was 
then  called*  who  stated  that  he  was  employed  by  the 
plaintiff's  attornies  to  make  out  this  average  on  the  Sth  of 
July*  1835;  that  he  had  all  the  usual  papers  laid  before 
him.  His  statement  was  then  read,  which  had  been  de- 
livered to  the  defendant  by  the  plaintiff:  it  contained  this 
paragraph: — **  This  paper  is  made  up  to  shew  a  statement 
of  the  loss*  but  I  do  not  see  that  the  documents  make  out 
any  claim  under  the  policy." 

Sir  F.  Pollock,  in  reply. — If  the  event  has  occurred 
which  takes  away  the  exception*  the  underwriter  is  liable 
for  average  loss  upon  the  articles  otherwise  excepted, 
such  as  corn*  fruit*  &c.*  mentioned  in  a  policy.  But  where 
I  find  nothing  in  the  policy  about  the  shifting  of  the 
cargo*  or  the  ship's  going  ashore*  I  am  surprised  that  my 
friend  should*  by  calling  witnesses*  attempt  to  support  the 
monstrous  doctrine*  that  although  you  should  all  be  quite 
satisfied  that  the  force  of  the  sea  directly  acting  upon  the 
casks  emptied  them  of  the  oil*  yet  by  some  custom  in 
insurances  it  is  to  be  considered  as  leakage.  There  was 
not  more  than  an  average  of  3  or  4  per  cent.  loss  on  the 
voyage  from  Gallipoly  to  England*  and  no  leakage*  but 
an  increase*  during  the  15  months  that  the  casks  were  in 
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the  docks ;  and  yet  it  is  to  be  said  that  without  any  extraor-  1836. 
dinary  perils  the  same  cargo  is  to  have  ten  casks  completely 
and  others  nearly  emptied.  It  is  clear  that  the  oil  was 
forced  out  of  the  casks  by  a  pressure  not  ordinarily  oc- 
curring in  a  voyage  from  London  to  St.  Petersburg. 
Why  did  not  they  call  witnesses  to  shew  that  such  a  thing 
had  happened  before,  if  it  had  ever  happened  ?  The 
question  is.  Did  not  the  vessel  meet  with  that  violence 
which  operated  on  the  casks  in  a  different  manner  from 
the  ordinary  one  which  both  parties  expected  ?  and  is  not 
that  an  extraordinary  peril,  against  which  the  insurance  is 
intended  to  protect? 

Lord  Denman,  C.  J.  (in  summing  up)  said : — The  ques- 
tion is,  whether  it  is  made  out  to  your  satisfaction  that  the 
loss  was  occasioned  by  the  perils  of  the  sea.  [His  Lord- 
ship stated  the  substance  of  the  evidence,  and  observed] — 
It  appears  that  at  the  end  of  the  voyage  the  cargo  was 
not  shifted  from  its  place,  nor  were  the  casks  damaged, 
hut  ten  of  them  were  found  completely  empty,  and  others 
had  lost  much  of  their  contents.  You  are  to  say  whether 
that  loss  or  any  part  of  that  damage  was  occasioned  by  the 
perils  of  the  seas.  We  have  heard  about  a  rule  of  Lloyd's, 
that  if  the  cargo  is  not  shifted,  nor  the  casks  damaged,  it 
is  not  a  loss  by  perils  of  the  sea.  It  appears  to  me  how- 
ever, that  that  is  not  a  proper  test  to  be  applied  to  this 
(Uise,  but  that  it  is  for  you  to  say  in  fact  whether  this  in- 
jury was  occasioned  by  such  perils  as  you  consider  to  be 
perils  of  the  sea.  It  may  be  very  convenient  for  the  un- 
derwriters to  have  a  general  rule,  and  for  the  commercial 
world  to  submit  to  it ;  but  if  they  mean  to  control  the  effect 
of  a  plain  instrument,  they  should  introduce  the  terms  into 
the  policy.  The  term  '*  perils  of  the  sea*'  is  rather  a 
loose  term,  but  the  counsel  on  both  sides  have  limited  it 
in  a  way  which  I  dare  say  you  will  think  reasonable :  they 
have  spoken  of  ordinary  and  extraordinary  perils,  and 
you  will   say  whether  it  is  made  out  to  your  satisfaction 
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that  this  loss  was  occasioned  by  extraordinary  perils.  If  it 
is,  you  will  find  your  verdict  for  the  plaintiffs ;  if  it  is  not, 
you  will  find  for  the  defendant. 

The  jury  retired,  and  after  an  absence  of  many  hours, 
stated  that  they  were  not  likely  to  agree,  upon  which  t 
verdict,  was  taken  by  consent  for  the  defendant. 

Sir  F.  Pollock,  and  Peiersdorff,  for  the  plaintifiTs. 
Campbell,  A.  6.,  and  Maule,  for  the  defendant. 
[Attomies — Bennett  4*  B.,  and  Olwentm  8f  Co.] 


Dec.  \9ih, 

A.  drew  a  bill 
on  B.,  and  en- 
dorsed it  to  a 
bank,  at  wblch 
he  (A.)  had  an 
account.     B. 
accepted  the 
bill;  but  not 
paying  it,  it  was 
returned  noted 
to  the  bank,  who 
entered  it  on 
the  debit  side 
of  A.'s  account, 
•«  B.*8  return, 


Ryder  v.  Willett. 

X  HE  plaintiff*,  who  was  described  on  the  record  as  one 
of  the  public  officers  of  the  Commercial  Bank  of  England, 
established  at  Birmingham,  sued  the  defendant  as  ac- 
ceptor of  a  bill  of  exchange  for  100/.,  drawn  in  June, 
1836,  at  three  months  from  the  date,  by  Messrs.  S.  &  R. 
Walker,  and  endorsed  by  them  to  the  bank.  The  defen- 
dant pleaded  that  the  bill  was  accepted  by  him  for  the 
accommodation  of  the  drawers,  and  without  considera- 
.......    ^^    tion:  and  secondly,  that  the  bank  had  received  from  the 

100/.  6#."     The  '  1  /• 

state  of  A.'s  ac-  drawers  a  sum  of  100/.  and  o^.,  in  satisfaction  of  the  bill, 
t^eof  the^en-  I^  appeared  that  Messrs.  Walkers,  the  drawers  of  the 
try,  and  up  to     j^jji    ^^^^  ^^  account  at  the  Commercial  Bank;  the  bill 

the  commence-  »         r 

ment  of  the  ac-  became  duc  on  the  S6th  of  September,  and  was  noted  for 
B.,  was  against  non-paymcut  in  London ;  and  arrived  at  the  bank  st 
rfabiut  400"°*  Birmingham  on  the  morning  of  the  28th,  and  was  entered 
It  was  proved     q^  ^|jg  debit  side  of  Messrs. Walkers'  account  as  foUows:— 

that  the  bank 

had.  on  former    <<  September  i%ih,  WiUetes  return,  IQOl  &."    The  sUte 

occasions,  al- 
lowed A.  to  overdraw  his  account  to  the  amount  of  500/.  or  SOOiL ;   but  there  was  not  aoy 
agreement  that  they  should  do  so  : — Held,  that  these  facU  did  not  prove  a  plea  that  the  bank 
had  received  from  A.  100/.  S«.in  satisfaction  of  the  bill. 
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of  the  account  of  Messrs.  Walkers,  previous  to  the  entry  1836. 
of  the  bill,  was  against  them,  to  the  amount  of  474</.  16^. ; 
and  it  appeared,  that  between  the  time  of  that  entry  and 
the  time  when  the  action  was  commenced,  only  160/.  Is.dd. 
had  been  paid  to  the  credit  of  that  account.  The  balance, 
therefore,  against  the  drawers  of  the  bill,  at  the  time 
when  the  action  was  commenced,  was  415/.  6;.  It  ap- 
peared that  the  bank  had  on  former  occasions  allowed 
Messrs.  Walkers  to  overdraw  their  account  to  the  amount 
of  500/.  or  600/. ;  but  they  were  not  under  any  obligation, 
nor  had  they  made  any  agreement,  to  do  so. 

Hwnfrey  referred  to  Belcher  and  others^  assignees 
of  Maberley^  a  bankrupt ^  v.  Lloyd  (a) ;  and  submitted 
that,  under  all  the  circumstances,  the  debiting  of  Messrs. 
Walkers  with  the  amount  of  the  bill  was  a  discharge  of  the 
defendant. 

Whateley,  for  the  plaintiff. — The  entry  rather  shews 
that  Walkers  still  owe  the  money.  Two  parties  have  not 
paid  the  bill ;  and,  because  two  parties  have  not  paid  it, 
my  learned  friend  says  it  is  proof  that  one  has. 

Lord  Denman,  C.  J.,  was  of  opinion  that  there  was  not 

(a)  10  Bing  310;  3  M.  &  Scott,  760/.,  and  wrote  a  receipt  on  the 

822.     The  defendants  were  the  back  of  the  bill,  and  returned  it 

holders  of  a  bill  of  exchuuge,  ac-  protested  to  the  commercial  bank. 

ceptcdbyMr.  Maberley,  for760/..  The  latter,  hearing  of  Mr.  M.'s 

which  was  indorsed  to  them  by  failure  on  the  dth,  wrote  to  the 

the  commercial  bank  of  Scotland ;  defendants,    requesting   them  to 

and  they  were  also  the  acceptors  keep  the  760/.  bill,  and  set  off  the 

of  a  bill  for  1,000/.,  drawn  by  the  amount  against  the  1,000/..  their 

commercial  bank  in  favour  of  Mr.  acceptance,  which  would  become 

M.    The  former  bill  became  due  due  on  the  12th.    In  an  action 

on  the  6th  January,  and  was  dis-  by  the  assignees  of  Mr.  Maberley 

honoured,  Mr.  M.  having  stopt  against  the defendants,a8 acceptors 

Payment.    On  the  7th  the  defen-  of  the  IfiOOL  bill,   it   was  held, 

daats  debited  the  commercial  bank  that  they  were  not  entitled  to  set 

»n  their  account  with  them  with  the  off  the  760/. 
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any  defence ;  but  as  a  case  had  been  cited,  which  was 
said  to  bear  upon  the  subject,  his  Lordship  gave  i7tffl;/r^ 
leave  to  move  the  Court,  if,  upon  conaideration,  he  should 
think  it  right  to  do  so* 

Verdict  for  the  plaintiff. 

Whatelejff  for  the  plaintiff. 
Humfrey,  for  the  defendant. 

[Attomies^/Sbain  Sf  Co.,  and  Turner  if  fl.] 


In  the  ensuing  Term  Humfrey  moved  in  pursuance  of 
the  leave  given,  and  the  Court  refused  a  rule. 


First  Sitting  at  Westminster,  in  Hilary  Term,  18S7. 

WOOLLEY  V.  WaTUNG. 

Where  a  tenant  AsSUMPSIT  for  use  and  occupation.  Pleas— Ist,  Gc- 
agreement  hag     ncral  issiie ;  Snd,  that  the  defendant  did  not  occupy ;  and 

agreed  to  take  ,  . 

premises  from  a   Otncr  pleas. 

no^eL^uVhrin        ®"  ^^^  ^^^^  ^^  *®  plaintiff,  a  written  agreement  was 
an  action  for  use  put  in,  dated  the  10th  of  July,  1833,  by  which  the  plain- 

and  occupation,       .  ii_ii.i  i  ii 

to  put  in  the       tiff  agreed  to  let,  and  the  defendant  agreed  to  take,  the 
eWdencriuMt^    premises  in  question  from  the  15th  day  of  August  then 

be  also  gi^ 
some  occu 
under  it. 


be  also  given  of   j^^xU    No  Other  evidence  was  given. 

■om*  occupation  ^ 


Kelly,  for  the  defendant. — 1  submit  that  the  plaintiff 
must  go  further,  and  prove  an  ooeupation  by  the  defen- 
dant A  commencement  of  the  occupation  must  at  all 
events,  be  shewn. 

F.  V.  Lee^  for  the  plaintiff.--By  the  stat  II  Geo.  S,  c 
19,  s.  14,  a  landlord  may  recover  a  reasonable  satisfaction 
for  lands,  &c.,  "  holden  or  occupied."    I  submit  that  this 
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agreement  certainly  proves  a  holding.  In  the  case  of 
Pinero  v.  Judson  (a),  it  was  held  that  an  action  may  be 
maintained  for  use  and  occupation  if  a  party  hold  premises 
under  a  contract  or  agreement^  and  that  an  actual  occu- 
pation is  not  necessary. 

PattbsoNi  J. — I  think  in  this  case  the  plaintiff  must  go 
further  than  he  has  done.  The  agreement  here  is  to  let 
from  a  future  time,  and  in  the  case  of  Judson  v.  Pinero  it 
was  a  present  demise ;  this  too  is  not  an  action  on  the 
agreement,  but  an  action  founded  upon  occupation.  I 
think  that  an  occupation  must  be  shewn ;  if  the  letting 
had  been  immediatCi  perhaps  it  might  have  been  dif- 
ferent (£). 

F.  F.  Lee  called  a  witness,  who  proved  the  occupation 
of  the  defendant. 

Verdict  for  the  plaintiff. 

F.  V.  Lee,  for  the  plaintiff. 

Kelly 3  and  Wordsworth,  for  the  defendant. 


(a)  6  Bing.  206  ;  3  M.  ft  P.  497.      nolds^  ante,  p.  335. 
{h)  See  the  case  of  Jcnts  v.  Rey- 
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COURT   OF   EXCHEQUER. 


Adjourned  Siiiings  at  Westminster,  after  Trinity 
Term,  1836, 

BEFORE  LORD  ABINGER,  C.  B. 


1836. 

^ — ^'''■^  Bradshaw  v.  Murphy. 

June  20th.  ^ 

ATMtrycierk  JLilBEL. — ^Thc  declaration   stated  that  the  defendant 

mfHtnen^can^  composed   and  published  a  libel  on  the  plain  tiff,  in  his 

not,  on  the  office  of  High  Constable  of  the  hundred  of  Ossulston. 

ground  that  it  ® 

may  criminate  Pleas — Ist,  Not  guilty;  and  2nd,  plea  of  justification, 
to  p^ace  the         It  was  opened  by  Andrews,  Serjt.,  for  the  plaintiff,  that 

kr'rLnd^Mhe  *^®  defendant  was  a  vestryman  of  the  parish  of  St,  Pan- 

atat.  58  Geo.  8,  cras^  and  that  the  libel  purported  to  be  a  memorial  from 

c  69,  i.  2.  . 

the  vestry  of  that  parish  to  the  magistrates  of  the  county 
of  Middlesex. 

On  the  part  of  the  prosecution,  Mr.  McGahey  was 
called.  He  was  asked  by  Piatt,  for  the  plaintiff,  to  pro- 
duce the  vestry  book  of  the  parish. 

The  witness  applied  to  the  learned  Lord  Chief  Baron 
to  know  whether  he  was  bound  to  produce  the  book,  as 
by  so  doing  he  might  criminate  himself. 

Lord  Abinger,  C.  B. — It  is  a  book  directed  to  be  kept 
by  the  second  section  of  the  stat.  58  Geo.  3,  c.  69.  You 
must  produce  it. 

The  book  was  produced. 

Verdict  for  the  plaintiff— Damages  50/. 
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Andrews,  Serjt,  Plait,  and ,^for  the  plaintiff. 

The  defendanti  in  person. 

[Attoraies— <Sc«u2(tiiig,  and  Fuhtr.'\ 


Sittings  in  London,  after  Michaelmas  Term,  1836. 

BEFORE  LORD  ABINGBR|  C.  B. 


SOWARD  V.  LeG6ATT«  EsQ. 

^  Nw.  28M. 

Covenant.— The  declaration  stated  that  the  plain-  in  comideriDg 

tiff,  and  Jane  Soward,  deceased,  demised  to  the  defendant  ^^^^  v^^, 

a  certain  messuage,  &c.,  and  that  the  defendant  cove-  itianotsomnch 

nanted  to  repair  the  messuage,  &c.,  and  to  paint  the  out-  issue  which  ia  to 

side  wood-work  once  in  every  three  years,  and  the  inside  tibe*su£tsncc" 

wood-work  within  the  last  six  years  of  the  termination  of  the  ^nd  effect  of  it, 

snd  the  Jodce 

lease.  Breach — That  the  defendant  did  not  repair  the  said  wiu  consider 


messuage,  &c.,  and  did  not  paint  the  outside  wood-work  ^n^fut'to^ 
once  in  every  three  years,  and  did  not  paint  the  inside  wood-  be  made  out, 

^  •»*  on  whom  St 

work  within  the  last  six  years  of  the  said  term,  ''but  on  lies  to  make  it 

the  contrary  thereof,  &c.,  suffered  and  permitted  the  mes-  in  an  action  of 

suage,  &c.,  to  become,  &c.,  and  the  same  during  all  that  ^^T'the  SJISi 

time  were  ruinous,  prostrate,  dilapidated,  fallen  down,  and  was, that  the de- 

•j  1-  LJ..  .  J  ^.  .n       foo«i«nt  did  not 

m  decay,  and  in  very  bad. state,  order,  and  condition,  for  repair,  but suf- 

want  of  needful  and  necessary  reparations   and  amend-  JSms  to^he"" 

ments  thereof,  and  the  same,  at  the  end  or  expuration  of  JjiJi°lIi?^ju 

the  said  term,  were  left  by  the  defendant  so  ruinous,  pros-  defendant  did 

trate,  dilapidated,  fallen  down,  and  in  decay,  and  in  such  ntlt^ffirrthe* 

bad  sUte,  order,  and  condition,  as  last  aforesaid,  "  contrary  JJ^^S^iSj" 

to  the  covenant,  &c.  &c-  -—Held, 

Iflea, — That  the  defendant  did  from  time  to  time,  at  his  lue  the  plaintiff 

must  begin. 
A  tenant  under 
a  coTenant  to  repair  is  liable  for  repairs  only,  and  is  not  liable  for  the  extra  expense  of  laying  a  new 
floor  on  an  improTed  plan,  or  the  like. 


Lbooatt. 
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1886.        own  proper  costSi  &c.|  well  and  suflSciently  repair  the  said 
"    '  messuage,  &c. ;  and  that  he  did  paint  the  outside  wood- 

V.  work  once  in  every  three  years  during  the  said  term«  that 

is  to  say  (specifying  the  times) ;  and  that  he  did  paint  the 
whole  of  the  inside  parts  that  were  usually  painted  within 
the  last  six  years  of  the  termination  of  the  said  term,  to 
wit,  on  the  1st  day  of  June,  1831,  '*  according  to  the  tenor 
and  effect  of  the  said  indenture,  and  of  his  covenant 
therein  in  that  behalf  contained ;  and  that  the  defendant 
did  not  suffer  and  permit  the  said  messuage,  &c.,  to  be- 
come and  be,  nor  were  the  same  ruinous,  prostrate,  dilapi- 
dated, fallen  down,  and  in  decay,  and  in  a  bad  state  of 
order  and  condition  for  want  of  needful  and  necessary  re- 
parations and  amendments  thereof^  nor  were  the  same  at 
the  end  and  expiration  of  the  said  term  left  by  the  said 
defendant  so  ruinous,  prostrate,  dilapidated,  fallen  down, 
and  in  decay,  and  in  such  bad  state,  order,  and  condition, 
as  is  in  the  said  declaration  alleged ;  and  of  this  the  said 
defendant  puts  himself  on  the  country,**  &c« 

Carrington,  for  the  plaintiff,  having  opened  the 
pleadings, 

Bompas,  Serjt.,  clain^ed  the  right  to  begin. 

Thesiger,  for  the  plaintiff.— I  go  for  damages ;  and 
therefore,  unless  you  admit  the  amount  of  damages,  I 
ought  to  begin. 

BompaSy  Serjt. — The  last  case  on  the  rule  laid  down 
by  the  Judges  (a),  as  to  the  right  to  begin,  was  a  case  be- 
fore Mr.  Baron  Parke;  and  in  that  case  the  learned  Baron 
limited  the  rule  to  personal  actions,  such  as  assault,  libel, 
slander,  and  the  like,  and  excluded  the  broad  principle 

(«)  See  the  case  of  Carter  v.  Jones^  ante,  Vol.  6,  p.  64. 
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that  the   mere  going  for  damages  entitled  the  phiintiff       1836. 
to  begin. 

Thesiger. — I  am  told  that  in  the  Court  of  Common 
Pleasi  in  a  breach  of  covenant,  the  plaintiff  begaUi  though 
the  aflSrmative  was  on  the  defendant. 

Lord  Abinger,  C.  B.— Looking  at  these  things  ac- 
cording to  common  sense,  we  should  consider  what  is  the 
substantive  fact  to  be  raadeout^  and  on  whom  it  lies  to 
make  it  out.  It  is-  not  so  much  the  form  of  the  issue 
which  ought  to  be  considered,  as  the  substance  and  effect 
of  it.  In  many  cases,  a  party,  by.  a  little  difference  in  the 
drawing  of  his  pleadings,  might  make  it  either  affirmative 
or  negative,  as  he  pleased.  The  plaintiff  here  says,  **  You 
did  not  repair  ;*'  he  might  have  said^  **  You  let  the  house 
become  dilapidated."  I  shall  endeavour  by  my  own  view 
to  arrive  at  the  substance  of  the  issue,  and  I  think  in  the 
present  case  that  the  plaintiff's  counsel  should  begin. 

Thesiger^  for  the  plaintiff,  opened  his  case. 

Lord  Abingbr,  C.  B. — I  see  by  the  record  that  a  part 
of  the  issue  here  is,  that  plaintiff  says  that  the  house  was 
left  dilapidated,  and  that  the  defendant  says  it  was  not 
left  dilapidated.  On  the  form  of  this  issue  there  is  as 
much  on  the  plaintiff  as  the  defendant.  In  the  case  which 
gave  rise  to  the  rule  made  by  the  Judges  (a),  I  was  of 
counsel ;  and  it  may  be,  that  I  am  biassed  as  an  advocate ; 
but  otherwise  I  certainly  should  say  that  there  was  in  that 
case  as  much  of  the  issue  on  the  plaintiff  as  the  defen- 
dant, the  issue  being  in  effect  whether  the  plaintiff  had 
skill  in  the  performance  of  a  surgical  operation. 

Bompas,  Serjt. — We  much  wish  that  your  Lordship 
(a)  The  case  of  Cooper  ?.  Wakley,  ante,  Vol.  3,  p.  474. 
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would  lay  dowD  some  rule,  as  we  are  much  at  sea  about 
It;  at  present  each  learned  Judge  has  to  decide  in  each 
particular  case  (a). 

Lord  Abingbr,  C.  B. — That  is  very  unfortunate. 

The  lease  was  put  in;  it  was  dated  August  11th,  1819, 
and  was  for  a  term  of  SI  years. 

It  appeared  from  the  evidence  of  Mr.  Charles  Mayhew, 
who  was  a  survey or^  that  in  his  judgment  the  necessaiy 
repairs  of  the  house,  &c.  would  be  822.  4^.  lOcil 

It  was  proved  by  Mr.  Mitchell  that  he  was  employed  to 
do  the  carpenter's  work :  he  stated  that  the  kitchen  floor 
was  in  a  very  bad  state,  and  the  joists  rotten,  from  their 
having  been  laid  on  the  natural  earth  ;  but  that  in  laying 
the  new  floor  he  placed  the  joists  upon  brick-work,  so  as 
not  to  touch  the  earth,  which  would,  as  he  considered, 
cause  it  to  last  much  longer.  Other  witnesses  were  called 
to  prove  that  the  repairs  actually  cost  more  than  the  sum 
at  which  Mr.  Mayhew  had  estimated  them. 

BampcUf  Serjt.,  for  the  defendant.— A  lessee  under  a 
covenant  like  the  present  is  only  bound  to  repair,  but  not 
to  put  new  floors  instead  of  old  ones.  If  a  board  is  da- 
maged, the  lessee  must  replace  it ;  but  he  is  not  to  lay  a 
floor  on  an  improved  plan,  so  as  to  be  more  durable  than 
the  old  one ;  that  is  an  improvement,  and  not  a  repair.  A 
person  who  lets  for  21  years  must  be  aware  that  his  boose 
cannot  be  so  good  at  the  end  of  the  time  as  at  the  begin- 
ning :  there  must  be  the  effect  of  time,  as  his  tenant  is 
only  to  repair,  and  not  to  build  him  a  new  house  instead 
of  the  old  one. 

Lord  Abinoer,  C.  B.  (in  summing  up).— In  this  case 


(a)  Ses  the  case  of  Hants  v.  Gould,  ante,  p.  680,  and  the  cases  tbsre 
referred  to. 
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you  will  consider  the  sum  which  is  equal  to  the  amount  of         igaa. 

tbe  repairs,  according  to  this  covenant.    The  surveyor 

"virlio  has  been  called  on  the  part  of  the  plaintiflf  has  given 

you  an  estimate ;  but  it  is  also  proved  that  when  the  repairs 

came  to  be  done,  they  amounted   to  considerably  more 

tlian  the  estimate ;  and  that  is  generally  the  case,  because 

^rlien  the  work  is  actually  done,  improvements  are  made 

for  which  the  tenant  is  not  liable,  of  which  the  improved 

mode  of  laying  the  joists  in  the  kitchen  is  an  example;  and 

if  the  joists  have  been  now  laid  in  a  manner  which  will 

make  them  more  durable,  and  last  longer  before  new  ones 

are  again  wanted,  that  is  a  thing  for  which  the  tenant  is 

not  liable  on  the  covenant  to  repair. 

Verdict  for  the  plaintiff— Damages  60/. 

Thesiger,  and  Carrington^  for  the  plaintiff. 
Bampas,  Serjt.,  and  Channell,  for  the  defendant. 

[AttOFDies— 7.  Dimes,  and  WUiett  ^  CampbelL] 


Dob  on  the  demise  of  Beard  v.  Powell.  ^^'  ^^'*- 

JbjJECTMENT  to  recover  possession  of  a  house,  situate  To  account  for 

.     Tk  1  not  callinff  a 

in  Pancras-lane.  subscribing 

It  was  opened  by  Gaselee  for  the  lessor  of  the  plaintiff,  ^""^■•i^^i- 

r  J  r  9  dence  cannot  be 

that  tlie  defendant  had  held  the  bouse  of  the  lessor  of  the  given  of  his  de- 
plaintiff  under  a  lease  which  had  become  forfeited,  and  where  he  lived, 
that  Mr.  Coltsey,  the  subscribing  witness,  having  gone  to  of  thatrinww 
America,  he  should  adduce  evidence  to  prove  his  hand-  "wertoanin- 

■^  quiry  there,  it 

writing.  was  tUted  that 

It  was  proposed  by  Gaselee  to  ask  a  witness  whether  but^omeper-' 

Mr.  Coltsey  had  ever  told  him  where  he  lived.  dAe'?te  ailed 

from  the  house 

R.  V.  RichardSf  for  the  defendant. — I  must  object  to  where  the  wit- 

what  the  subscribing  witness  said.  else  some  per- 
son who  had  iccn  him  abroad. 
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Lord  AbingeRi  C.  B.— I  think  it  is  not  evidence. 

Gaselee. — I  wished  to  put  that  question  with  a  Tiew  of 
shewing  that  we  inquired  at  the  pkce  he  mentioned,  and 
Powell.  that  we  were  there  informed  that  Mr.  Coltsey  had  gone  to 
America.  In  the  case  oi  Prince  v.  Blackman  (a),  letters 
received  from  the  subscribing  witness,  the  one  dated  at 
Baltimore,  and  the  other  at  New  York,  were  admitted  to 
shew  that  he  was  in  America. 

Lord  Abinger,  C.  B. — Why  do  you  not  call  the  person 
in  whose  house  he  lived,  or  the  person  from  the  next 
house  ? 

Another  witness  was  called,  who  stated  that  he  knew 
Mr.  Coltsey,  and  had  seen  him  about  eighteen  months 
ago ;  and  that  some  seafaring  persons  had  told  him  that 
they  had  met  Mr.  Coltsey  at  New  York. 

Lord  Abinger,  C.  B. — You  should  have  called  some 
of  these  persons  who  saw  him  in  America.  This  is  mere 
hearsay.     I  must  nonsuit  the  plaintiff. 

Nonsuit 

Gasetee,  for  the  lessor  of  the  plaintiff. 

R.  V.  Richards,  for  the  defendant. 

[Attomles — A.  Jenkin^  and  Coifyer.'] 

(a)  2  Ea.  250. 
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Adfoumed  Sittings  at  Westminster  after  Michaelmas 
Term,  1836. 

BEFORE  LORD  ABINOSR,  C  B. 


Field  v.  Hbmmino. 

xxSSUMPSIT  by   the  plaintiff  as  payee^  against  the  Apromltsory 
defendant  as  maker,  of  the  following  promissory  note : —      recSyitot«d In 

10th  May,  1834.      Ui^ilriSTt"' 

£200  0*.  Oct  lice  to  admit,  it 

was  also  cor- 

On  the  10th  day  of  November   next,  we  jointly  and  recUy  dcscrib- 
severally  promise  to  pay  Mrs.  Mary  Field,  or  order,  200/.,  thit*im"oVpa*y. 
with  lawful  interest,  for  value  received.  rKiT"*!?'*^ 

'  to  be  on  tne 

Henry  Hemming.  loth  of  October 

^  ^  instead  of  the 

George  Boraston.  loth  of  JVopem- 

her.     The  note 

Plea — That  the  defendant  did  not  make  the  note.  was  produced 

It  appeared  that  on  the  18  th  of  Nov.  1836,  the  plaintiff's  jud^,  and  the 

attorney  gave  the  defendant's  attorney  notice,  under  the  fo^e^***  *e'. 

rule  of  Hilary  Term,  2  Will.  4,  to  admit  the  signature  of  the  fused  to  admitir, 

1   -      ,  T       1  .  .  t  1        but  afterwards 

defendant  to  the  note.     In  this  notice  the  note  was  de-  consented  to  an 
scribed  a,  follows  :-  '^^:.;T 

De^ptUm«ftheDoament.  Dou.  "^,^^^. 

Joint  and  sereral  promissory  note  made  by  Henry  Hem-       joth  May  1834.     *j^^,f*  '**  **' 
ming  and  Geo.  Boraston  for  200/.,  with   lawful  in-  '     ^^  •' '— -H^W, 

terest,  payable  to  Mrs.  Mary  Field,  or  order,  on  the  ™^  **>"  »dmis- 

lOth  of  October  next  after  the  date  thereof.  «on  was  suffi- 

cient, notwith- 

It  further  appeared  that  the  attornies  on  both  sides  ^"JteVfOcto- 
attended  before  Mr.  Baron  Bolland.  when  the  original  ^^  ^^  Novem- 

ber. 

note  was  produced,  and  the  defendant's  attorney  refusing 
to  admit  it,  the  Learned  Baron  made  the  usual  order  for 
the  coats  of  the  proof;  but  the  defendant's  attorney  after- 
wards consenting  to  make  the  admission,  the  Learned 
Baron,  on  the  25th  of  November,  made  an  order,  that  the 
former  order  '*  made  herein  for  the  costs  of  proof  be  re- 
minded, the  defendant  hereby  undertaking  to  make  the 
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1836.  admissions  specified  in  the  notice  therein  mentioiied.'* 
The  notice  and  the  two  orders  were  all  entitled  m  die 
cause. 

After  this  it  was  dbcovered,  that  in  the  notice  October 
was  written  by  mistake  instead  of  November,  and  the 
plaintiff's  attorney  corrected  this  error  by  striking  oot 
October  and  writing  November. 

Humfrejft  for  the  defendant. — I  object  to  the  note  h&ng 
read ;  the  admission  only  goes  to  a  note  payable  b  0^ 
tober. 

Busby,  for  the  plaintiff*. — My  answer  to  the  objectioa 
is  twofold.  I  submit,  firsts  that  the  defendant's  attorney, 
having  full  knowledge  of  the  time  when  the  note  was  pay- 
able, could  not  have  been  misled  by  the  description  con- 
tained in  the  notice ;  and,  secondly,  that  if  the  objectioa 
were  to  prevail,  the  attorney's  conduct  in  consenting  to 
the  order  would  amount  to  a  fraud  on  the  plaintiff. 

Lord  Abikobr,  C.  B. — The  order  was  made  on  the 
consent  of  the  defendant's  attorney,  to  admit  the  note 
mentioned  in  the  pleadings,  The  note  must  be  read. 
However,  I  will  give  leave  to  move  to  enter  a  nonsuit. 

Verdict  for  the  plaintiff. 
Busby,  for  the  plaintiff. 
Humfrey,  for  the  defendant. 

[Attomies— Becfce,  and  G.  Smith,^ 


\ 


In  the  ensuing  Term,  Humfrey  moved  to  enter  nonsuit 
in  pursuance  of  the  leave  given,  but  the  Court  refused  a 
rule. 
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Frasbr  v.  The  Hon.  Grantley  Bbrkblby  and  Dec.  3rd. 

Another. 

Assault.  Piea-Not  guiUy.  A.havingwrit. 

It  appeared  that  the  defendant,  the  Hon.  G.  Berkeley,  ^^JJ^J^J*^*''  ^• 
accompanied  by  his  brother,  the  Hon.  Craven  Berkeley,  libel  on  a.  and 
went  on  the  3rd  of  August,  1836,  to  the  shop  of  the  the  form  ofa 
plaintiff,  in  Regent-street ;  and  that  the  Hon.  G.  Berkeley  ^oi^^fo^^^jS'^ 
beat  him  both  with  a  heavy  whip  and  his  fists,  the  Hon.  A.  beat  him.  B. 
Craven  Berkeley  holding  the  shop-door,  and  a  third  per-  tionfort^aV- 
8on,  whose  name  did  not  appear,  keeping  the  persons  in  JJ^'/<Ido^*fo* 
the  street  away  from  the  door.  *«  libel:— 

^  HeU,  that  in 

the  action  for 

It  was  opened  by  Thesiger,  for  the  defendant,  that  the  '^^^^^^^^ 
Hon.  G.  Berkeley  bad  published  an  historical  novel  called  given  in  cvi- 

T««i^«-.<  11         i.A  ^    toar%     ■       dence  in  miu- 

Berkeley  Castle;  and  that  on  the  1st  of  August,  183d,  the  gation  of  da- 
plaintiff  had  published,  in  a  work  called  Frazer's  Magazine,  "Xhe  luK 
what  purported  to  be  a  critique  on  the  novel,  but  which  ©fanotherac- 
was  really  a  most  malignant  libel  on  Mr.  G.  Berkeley,  and  being  m,  the 
hu  mother,  and  other  members  of  his  family.  notTo  derive^  ^ 

much  adrantage 
from  it  in  dimi- 

Erle^  for  the  plaintiff. — That  critique  is  the  subject  of  nithingtheda- 
a  cross  action,  which  now  stands  for  trial  in  this  Court.      Heid  alio. 
It  is  therefore,  I  submit,  not  a  matter  of  mitigation  in  this  damoMd^not 
action.  It  is,  if  any  thing,  a  distinct  wrong,  for  which  Mr.  p"**"  the  novel 

l>    L  1      .  ;  1?.  ,  to  shew  that  the 

iSerkeley  has  sought  a  distmct  remedy.  criticism  in  the 

libel  was  un&ir, 
neither  could 

Lord  Abimgbr,  C.  B.— A  defendant  certainly  cannot  ^"e'^heM^ei 
put  in  a  libel  as  a  set-off  against  an  assault.     The  rule  is,  »?  evidence  to 
that  that  which  amounts  to  a  justification  must  be  pleaded,  critique  was  a 
but  any  matter  of  palliation  or  mitigation  may  be  given  in  pilanurs  coun- 
evidencc  under  the  general  issue,  and  I  think  its  being  •«!»  Jf »»« »piy. 

♦k        !_•  /.  1  might  assume 

tne  subject  of  another  action  makes  no  difference.     Sup-  tbat  certain  pas- 
sages were  con- 
tained in  the 
If      . .  work,  and  aigue  that  the  critique  was  not  oufair. 

^1  a  cntic,  in  criticising  a  work,  goes  out  of  his  way  to  atUck  the  private  character  of  the  author, 

^^^•▼n.  8S  N.  P. 
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1636.  pose  foul  words  preceded  a  blow — ^would  they  be  tbe  less  a 
provocation  because  they  happened  to  be  actionable  t  If 
this  critique  is  the  subject  of  another  action,  yoo  wifl  inake 
good  use  of  that  in  your  reply. 


Thesiger  resumed  his  opening. — Any  person  who 
ters  tbe  fielJ  of  literature  as  an  author,  is  open  to  have 
his  work  and  his  character  as  an  author  inquired  into  and 
criticised.  If  tbe  character  of  Mr.  Berkeley  as  an  author 
had  been  attacked,  it  would  have  been  no  excuse  for  this 
assault.  But  if  this  pretended  critique  should  prove  to 
be  one  of  the  most  malignant  libels  that  ever  issued  from 
a  licentious  press,  and  that  it  was  published  on  the  1st  of 
August,  it  will  be  for  you  to  say  whether  the  plaintiff 
ought  to  have  more  than  a  brthing  damages  for  the 
assault  committed  on  him.  I  admit  the  beating  was  a 
severe  one,  and  that  the  libel  is  tbe  subject  of  another 
action ;  therefore  the  matter  stands  thus  :  there  is  a  gross 
libel  09  tbe  one  aidci  and  a  beating  on  tbe  otber^  and 
there  the  matter  might  have  rested ;  but  as  the  plaintiff 
has  brought  an  action  for  tbe  beating  on  the  one  handy  it 
is  but  just  that  Mr.  Berkeley  should  bring  his  action  for 
the  libel  on  the  other;  and  that  it  is  a  most  gross  libel 
there  can  be  no  doubt,  as  it  imputes  that  Mr.  Berkeley  b 
a  Uar,  a  pimp,  a  detractor  of  female  reputation,  and  s 
coward ;  and,  besides  all  this,  it  attacks  other  members  of 
his  family. 

It  was  proved  by  Mr.  Moyes,  tbe  printer  of  Fraaer's 
Magazine,  that  the  number  containing  tbe  alleged  libel 
was  delivered  for  publication  on  the  31st  of  July,  and 
would  be  published  on  the  1st  of  August. 

The  article  in  Eraser's  Magazine  was  read.  It  (besides 
reviewing  tbe  novel)  attacked  the  Hon.  6.  Berkeley  and 
other  members  of  the  Berkeley  family. 
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Erie. — Does  not  your  Lordship  think  they  should 
read  the  novel,  to  shew  that  the  criticism  is  unfidr? 


Lord  Abinobr,  C.  B. — I  think  not. 

Thesiger. — It  may  be  assumed  that  the  novel  is  ten 
times  as  bad  as  the  worst  passage  contained  in  it.  I 
ground  my  defence  on  those  passages  of  the  libel  which 
are  quite  beside  the  novel. 

Lord  AbimgeRi  C.  B. — Mr.  Erie  has  a  right  to  have 
any  other  portion  of  this  number  of  Eraser's  Magazine 
read|  to  explain  the  provocation. 

Erie. — I  propose  to  have  extracts  from  the  novel  read 
as  evidence  in  reply,  to  shew  that  the  criticism  was  not 
unfair. 

Lord  AbingbKi  C.  B. — ^You  may  read  them  as  part  of 
your  speech,  and  put  it,  that  if  a  work  contained  such 
passages  as  that  your  criticism  was  fair.  If  this  maga- 
zine had  been  a  mere  attack  on  the  book,  and  nothing 
else,  I  should  say  that  it  was  no  palliation  of  the  assault. 

Erie,  in  reply. — We  are  quite  agreed  in  the  principle 
oflaW|that  an  author  is  public  property,  and  that  there 
is  a  right  for  the  critic  to  shew  up  that  which  is  bad,  to 
censure  that  which  is  licentious,  and  to  pull  down  that 
which  is  arrogant;  and  if  he  write  bona  fide,  he  is  jus* 
tified  in  criticism,  however  severe,  and  in  sarcasm,  how- 
ever pungent.  I  gathered  from  his  Lordship  that  I  have 
a  right  to  assume,  that  what  is  stated  in  the  libel  as  being 
in  the  book  really  is  there;  and  to  suppose  also,  that  the 
book  contains  such  passages  as  those  I  shall  state  to  you. 
[He  stated  passages  from  the  novel,  and  argued  that  they 
were  of  an  immoral   tendency,  and  suggested  that  the 

ss  2 
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1836.         plaintiff  was  a  mere  publisher^  and  did  not  vrrite  the  works 
he  published]. 

Lord  Abinger,  C.  B.  (in  summing  up). — ^The  only 
question  in  this  case  is  as  to  the  amount  of  damages. 
Whatever  is  an  answer  to  the  action  must  be  pleaded  as  a 
justifieadon,  but  it  has  been  held  by  my  learned  prede- 
cessorSi  that  in  actions  for  personal  wrongs  and  injuries, 
a  defendant  who  does  not  deny  that  the  verdict  must  pass 
against  him,  may  give  evidence  to  shew  that  the  plaintiff 
in  some  degree  brought  the  thing  upon  himself,  and  in 
that  view  the  libel  was  given  in  evidence  by  the  defen- 
dant's counsel  (a).  This  libel  appears  to  have  been  pub- 
lished either  on  the  Slst  of  July  or  the  Ist  of  August, 
and  the  assault  is  on  the  Srd  of  August  The  law  I  think 
would  be  an  unwise  law,  if  it  did  not  make  allowance  for 
human  infirmities ;  and  if  a  person  commit  violence  at  a 
time  when  he  is  smarting  under  immediate  provocation, 
that  is  matter  of  mitigation :  and  the  same  rule  is  allowed 
to  prevail  even  on  trials  for  murder;  but  in  those  cases, if 
the  blood  has  had  time  to  cool  before  the  fatal  blow  is 
struck,  the  party  is  guilty  of  murder — ^indeed,  in  the 
present  case,  if  death  had  ensued,  the  present  defendants 
could  not  have  escaped  that  criminal  charge.  The  provo- 
cation three  days  before  would  not  have  availed  them 
for  going  deliberately  three  days  after  to  take  their  ven- 
geance. At  the  same  time  it  appears  to  me  to  be  severe 
to  say,  that  you  should  not  look  at  the  cause  which  in- 
duced the  assault.  But  still,  even  supposing  the  libel  to 
be  as  atrocious  as  words  can  make  it,  you  will  have  to 
consider,  whether  in  a  case  of  so  severe  a  beating  as  the 
present,  you  would  let  the  libel  have  any  very  serious 
effect  on  the  amount  of  the  damages.  It  has  been  said 
that  the  plaintiff  was  a  publisher  only,  and  that,  although 

(a)  See  the  csie  of  Watts  v.  Fraier,  ante,  p.  369,  and  the  note  to 
that  caie. 
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the  publisher  is  liable  for  damages  in  an  actioni  yet  that        1836. 
the  anger  of  the  party  libelled  should  be  directed  against 
the  autbori  and  not  against  the  bookseller.     If  the  book- 
seller refuse  to  disclose  the  name  of  the  author,  and  keep 
himself  as  a  shield  over  the  libeller,  he  cannot  complain  if 
he  is  treated  as  the  author;  but  I  think  that  the  booksel- 
ler certainly  ought  to  be  first  asked  to  give  up  the  author. 
If  no  other  person  had  been  present,  it  might  have  been 
supposed  that  Mr.  Berkeley  had  asked  the  plaintiff  for 
the  author's  name  before  he  began  to  beat  the  plaintiff*; 
but  if  that  had  been  so,  the  third  person  who  was  present 
might  have  been  called  to  prove  it.     It  was  proposed  by 
the  plaintiff's  counsel  to  go  into  evidence  to  shew  that  the 
libel  was  founded  in  truth :  I  prevented  that  from  being 
done,  because  it  is  in  my  judgment  immaterial.     A  man 
may  be  provoked  by  what  is  true  as  well  as  by  what  is 
false.     If  a  man  called  another  a  liar,  and  was  knocked 
down,  the  plaintiff  would  not  be  allowed  to  prove  on  the 
trial  of  the  assault  that  the  defendant  was  really  and  in 
point  of  fact  a  liar,  because  evidence  of  provocation  is 
admitted  for  the  purpose  of  shewing  that  the  feelings  of 
the  party  vrere  excited,  and  a  man  is  not  stung  the  less  by 
a  libel  because  it  happens  to  be  true.     It  is  said  that  a 
person  who  publishes  a  work,  must  expect  to  have  his 
feelings  hurt  by  criticism ;  but  if  a  critic,  in  criticising  a 
book,  goes  out  of  his  way,  and  attacks  the  private  charac- 
ter of  the  author,  this  cannot  be  justified,  and  the  author 
may  recover  damages.     This  was  I  think  laid  down  by 
Lord  EUenborough  in  the  case  of  Carr  v.  Hood  {a).    Mr. 
Thesiger  has  put  this  matter  as  a  sort  of  debtor  and  cre- 
ditor account, — ^that  Mr.  Eraser  libelled  Mr.  Berkeley,  and 
Mr.  Berkeley  beat  him ;  and  that  on  Mr.  Fraser  bringing 
his  action  for  the  assault,  Mr.  Berkeley  brought  his  action 
for  the  libel.     But,  if  you  allow  for  the  libel  in  diminution 
of  damages  in  this  action,  Mr.  Berkeley  will  still  to  be- 

{a)  1  Gamp.  366. 
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)836L  titled  to  recover  danaages  for  it  io  thecross  actioB ;  asd  ai 
be  haa  choien  bia  remedy  for  tbe  libd  bj  his  aetioii  far 
damagea^  Itbink  tbat  be  cannot  £urly  be  aUowed  Io  take 
mnch  advantage  of  k  io  mit^atioo  of  damagea  in  the 
present  action.  I  really  think  that  this  asaault  was  carried 
to  a  very  inconaiderate  length,  and  that  if  an  aothor  ia  to 
go  and  give  a  beating  to  a  fHiblisber  who  haa  oflendad 
bim,  two  or  three  blows  with  a  horsewhip  ought  to  be 
quite  enough  to  satiafy  his  irritated  feeUf^. 

Verdict  for  the  pbdntiff— Damages  lOOL 

Erie,  Kelly,  md  7W6o#,  for  the  plaintiff. 

Thesiger,  and  Crowder,  for  the  defendant. 

[Attonuet— Bi^tofi  ^  F.,  and  Clarke,  F.  *  F.] 


Dee.  5tk. 


Bond  v.  Dovmjis. 

In  an  action  for  JuIBEL. — The  declaration  stated  that  tbe  defendant 

tained'in  an  wrotc  and  published  a  libel  in  the  True  Sun  newspaper, 

chSreh^SteT  '^*®^^"*  ^^  *^®  character  of  the  plaintiff  for  having  acted 

written  by  the  as  broker  in  distraining  for  church  rates  in  the  parish  of 

pnbiiehed'in  St.  Pancras.    Plea — General  issue. 

^v^l  OlTms.,  '^'^®  publication  of  the  libel  in  tbe  True  Sun  was  proved, 

in  the  hand-  and  it  was  also  proved  that  the  manuscript  of  it.  which 

writing  of  the  .  .  i-  » 

defendant,  was  in  the  hand-writing  of  the  defendant*  was  sent  on  the 
A^Editolo?''  25^^  of  October,  1836,  to  the  True  Sun  office,  addressed 
the  T.  &."  and    a  To  the  Editor  of  the  True  Sun,"  and  published  on  the 

sent  to  the  T.  S.  »  r 

olHce,  ii  evi- 
dence to  ahew  that  the  defendant  intended  the  artide  to  be  publiihed  in  that  newspaper  Tbf 
plaintiff  may  alao,  for  the  mum  purpote,  give  in  evidence  handbiUa  on  the  same  mlgect,  poUished 
by  the  defendant  about  the  same  time;  and  to  shew  that  the  libel  wae  pobliahed  vrith  an  inteal  ts 
injure  the  pluntiff,  evidwice  nay  be  given  that  one  of  the  handbills  was  carried  badcwards  aad 
forwards  before  lus  door. 

Any  attempt  to  ezdte  resistance  to  the  payment  of  church  rates,  or  to  render  odious  these  wbo 
collect  them,  is  illegal. 
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following  day.  It  was  further  proved,  that  wkbin  two  or  1836. 
three  days  after  this  the  defendant  had  ordered  Mr.  LaaC 
to  print  200  hand-bills  on  the  subject  of  resisting  church- 
rates,  and  also  100  large,  and  500  small  bills,  which  stated 
that  Mr.  Murphy  and  others  had  had  their  goods][seized 
for  chuffcb'rates;  all  these  bills  stating  that  the  goods 
seiaied  were  at  the  house  of  the  plaintiff. 

PAM#,  for  the  plainliff,  propesed  to  read  these  bilk  in 
evidence. 

Erie,  for  the  defendant — I  submit  that  they  are  not 
evidence,  as  they  are  not  in  the  declaration.  Other  papers 
hare  been  sometimes  read,  to  explain,  an  ambiguous  libel, 
but  I  aosr  not  aware  of  ai^  case  in  which  other  papen 
have  been  admitted  when  the  lil>el  was^  plaiBb  la  the  ease 
of  Fmnerty  r.  Tipper  (a)  it  waa  hdd,  that  a  pkuiitiff 
cannot  give  in  evidence  edser  libels  concerning:  hkn  which 
were  published  by  the  defendant,  uidesa  they  directly 
refei  to  the  libel  set  out  ini  the  declwation. 

Lord  AsiNOBa,  C.  B. — I  think  they  are  admissible, 
with  a  view  of  shewing  the  animus. 

The  bilk  were  read. 

it  was  proposed  to  call  a  witnesa  to  prove  the  manner 
in  which  these  bills  were  published. 

Erl^. — I  submit  that  the  mode  of  the  publication  of 
these  other  papers  cannot  be  evidence. 

Lord  Abinger,  C.  B.^^Yes,  I  think  it  is,  as  shewing 
the  animus.  It  may  be  material  to  shew  that  one  of  these 
papers  was  left  at  the  plaintiff's  house. 

(a)  2  Camp.  72. 
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1836.  A  witness  was  caUed,  who  stated  that  one  of  the  large 

bills  bad  been  fixed  oh  a  board,  and  that  for  several  days 
a  man  had  carried  it  backwards  and  forwards  before  the 
plaintiff's  door. 

Erie  addressed  the  jury  for  the  defendant,  and  sub- 
mittedf  1st,  that  the  mere  writing  of  a  libel  would  not  sus- 
tain an  action,  and  that  there  was  no  proof  of  a  publicatioQ 
by  the  defendant;  and,  Sndly,  that  the  object  of  the  pub- 
lication was  to  encourage  a  resistance  of  the  payment  of 
church  rates,  which  the  defendant  supposed  to  be  im- 
proper. 

Lord  Abinoer,  C.  B.  (in  summing  up). — It  is  proved 
that  this  article  appeared  in  the  True  Sun  newspaper,  and 
that  the  manuscript,  which  was  in  the  hand- writing  of  the 
defendant,  was  sent  to  the  True  Sun  office,  addressed 
"  To  the  Editor  of  the  True  Sun."  You  wiO  say  whether 
a  person  who  sends  a  paper,  addressed  to  the  editor  of  a 
public  journal,  sends  it  for  the  purpose  of  publication. 
To  shew  that  the  defendant  did  so,  as  well  as  to  shew  his 
meaning,  the  plaintiff  has  given, in  evidence  other  papers 
published  by  the  defendant  on  the  same  subject,  and 
about  the  same  time.  It  is  said,  on  the  part  of  the  plain- 
tiff, that  the  intention  of  the  defendant  was  not  merely  ta 
write  an  article  on  the  subject  of  church  rates,  but  also  to 
injure  the  plaintiff  in  his  reputation,  and  to  bring  him  into 
odium ;  and  to  shew  this,  they  prove  that  a  man,  with  one 
the  handbills,  paraded  before  the  plaintifi^s  door.  You 
will  consider  whether  the  article  in  the  True  Sun  is  a 
libel ;  and,  if  so,  was  it  intended  to  hurt  the  feelings  and 
injure  the  character  of  the  plaintiff  ?  and  on  the  latter 
point,  you  will  consider  the  libel  itself,  and  also  the  cotem- 
porary  papers.  It  has  been  said,  on  the  part  of  the  de- 
fendant, that  the  article  was  written  to  encourage  a  resist- 
ance  to  the  payment  of  church  rates.  I  am  bound  to 
tell  you,  that  I  think  an  attempt  to  resist  church  rates  is 
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illegal  The  church  rate  is  a  legal  burden,  imposed  on 
all,  and  any  attempt,  either  by  a  member  of  the  church  or 
by  one  who  is  not  so,  to  excite  resistance  to  the  payment 
of  church  rates,  or  to  render  odious  those  who  collect 
them,  is  a  breach  of  the  law. 

Verdict  for  the  plaintiff— Damages  lOOL 

Sir  W.FoUett,  Plait,  and  R.  V.  Richards,  for  the  plain- 
tiff. 

Erltt  for  the  defendant. 

[Attonues— SouftKiig,  and  In  penonJ] 


Proctor,  Esq.  v.  Lainson,  Esq.  and  Another.  Dee.  6th. 

XRESPASS  for  breaking  and  entering  the  plaintiff's  ifuiezecatioB 
house,  and  taking  his  goods.     Pleas— 1st,  Not  guUty;  SSSSlIiilSthe 
2nd,  that  the  house  was  not  the  house  of  the  plaintiff;  iherur^what 
Srd,  that  the  goods  were  not  the  goods  of  the  plaintiff;  denoe  in  an 
4ih,  as  to  the  breaking  and  entering  the  house,  that  there  !h^^heiSr  for 
was  a  judgment  against  Anne  Proctor,  George  Cocker,  and  *'iJ2^§|p*-oodi 
Jane  Rayner,  at  the  suit  of  James  Fowler,  upon  which  a  under  an  execn- 

.         m       t  Uon  ngiintt  a 

writ  of  fieri  facias  issued,  directed  to  the  defendant  as  third  petwn. 
sheriff  of  Middlesex,  endorsed  to  levy,  &c. ;  that  goods  of  eJl^int^h^der 
Anne  Proctor  were  in  the  bouse,  and  that  the  defendants  »  Judge'iordir, 

in  expectation 

peaceably  entered,  the  outer  door  being  open,  and  took  of  their  gdng 

the  goods  of  Anne  Proctor.    Replication  to  the  4th  plea,  «ani!ned  u 

protesting  the  writ  and  endorsement,  and  de  injurift  as  to  ^ae  u^^T^ 

the  residue.  o*er,  and 

either  party 
may  nae  thdr 

It  was  opened  by  Miller,  for  the  plaintiff,  that  the  ^^21?it 
person  mentioned  in  the  4th  plea  as  Anne  Proctor  had  Jj/Jl^J^'J^' 

are  ahroad; 
bat  it  mnat  bo  prored  that  they  are  ahroad,  and  the  statement  in  their  depoiitions  that  they  are 
gobg  ahroad  ia  not  sufficient  for  this  purpose. 
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formerly  lived  wUL  the  pkiotiff  as  a  ini8tre&s,,and  that  her 
real  name  was  Ferris;  and  that  the  plaintiff  had  taken  the 
bouse  in  question,  which  was  situate  in  Boltoa  Street, 
Piccadilly,  and  furnished  it,  and  had  allowed  Anne  Ferris 
to  let  lodgings  there  for  her  own  benefit;  and  to  shew 
that  Mr.  Fowler,  the  execution  creditor,  knew  that  the 
house  and  goods  beUnged  to*  the  plaintiff,  be  read  the 
affidavit  of  Mr.  Fowler,  which  was  made  on  a  motion  to 
put  off  this  trial  from  the  sittings  after  Trinity  Tecnu 

Erie,  for  the  defendant.— If  Mr.  Fowler's  affidavit  is  to 
be  made  use  of,  he  must  be  called,  and  the  nfiilniif  put 
into  his  hand. 

Miiler. — I  shall  shew  that  he  has  indemnified  the  sheriff. 

Lord  Abingbr,  C.  B. — If  Mr.  Fowler  has  indemnified 
the  sheriff,  what  he  says  is  evidence. 

On  the  part  of  tbtf*  plaintiff,  the  lease  of  the  houses 
Nok  S,,  Bolton  Street,  was  put  ia:  it  was  from  Mr*  Jacobs 
te  the  plaiatiff ;  and  several  tradesmen  were  also  called, 
who  pcoved  thai,  ini  the  year  1831,  they  furnished  it  for 
the  plaintiff;.  Anne  Ferris  being  also  called  to  identify  the 
furniture  as  being  die  same  which,  waa  taken  under  the 
writ  of  fieri  facias,,  and  to  state  that  the  fiirnkure  still 
belonged  to  the  plaintiff. 

For  the  defendants  it  was  proved,  by  a  witness  named 
Steel«  that  the  plaintiff  had  told  himv  in  the  presence  of 
Jane  Rayner^  that  he  had  given  the  fiirniture  to  Anne 
Ferris ;  and  that  on  another  occasion,  when  he  had  dined 
with  Anne  Ferris,  she  told  him,  in  the  presence  of  Jane 
Rayner,  and  of  a  person  named  Wylde,  that  the  goods 
were  hers. 

To  contradict  the  evidence  of  the  witness  Steel,  it  waa 


Lainbon. 
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proposed  by  Miller,  for  the  plaintiff,  to  read  the  depo-         t83S. 

sitions  of  Mr.  Wylde  and  of  Jane  Rayner.  taken  before      1    ^ 

•^  .  Proctor 

the  Master  under  a  Judge's  order^  in  expectation  of  their  «. 

going  abroad. 

Erie. — ^These  witnesses  are  both  in  EngTand ;  they  hare 
been  subpoenaed,  and  are  perhaps  in  court. 

Miller. — They  were  examined  by  the  other  side. 

Lord  Abiitoer,  C.  B. — Under  a  Judge'^s  order,  they 
are  examined  as  much  for  one  side  as  the  other ;  but  you 
must  shew  that  they  are  abroad. 

Aliller. — I  can  only  do  so  by  their  stating  in  their  depo- 
sitions that  they  are  going  abroad. 

Lord  Abinger,  C.  B. — That  is  not  sufRcieni;  you  must 
hare  other  proof  that  they  are  abroad. 

The  deposkbns.  weie  not  read. 

Verdict  for  the  defendants. 

Thesiger,  and  Miller,  for  the  plaintiff.     * 

JBrler  CknTM^gtoi,  and  S.  B.  Harrimm,  for  the  dsfen- 
dants. 

[Attocnies— H.  G.  Eobimon,  and  FowlerJ] 


1837. 
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First  sating  at  Westminster  in  Hilary  Term,  1837. 


Jan.  \7th.  SOUTHEY  V.  NaSU. 

■'****'J!!?^'*   Case.— The  declaration  stated  that  on  the  »th  of 

any  period  of  a 

euuehasarigfat  September,  1836,  the  defendant  was  riding  along  a  high- 

theuiezamincd  way,  OYor  which  the  plaintiff  was  crossing,  and  that  the 

•houine  oat     defendant  so  negligently  managed  his  horse  that  the  plain- 

of  eourt  tiff,  in  order  to  prevent  being  knocked  down  and  run  over 

by  the  said  horse,  was  obliged  to  step  back,  and  in  so 

doing  was  knocked  down  and  run  over  by  the  cabriolet 

and  horse  of  C«  F.  Hyron,  whose  servant  was  then  driving 

the  same  in  a  careful  and  skilful  manner;   by  means 

whereof  the  plaintiff  was  hurt.    Plea — Not  guilty. 

The  plaintiff^s  case  had  been  gone  through  and  closed, 
and  Thesiger,  for  the  defendant,  had  addressed  the  jury, 
when 

Plattf  for  the  plaintiff,  applied  that  the  defendant's 
witnesses  might  be  ordered  out  of  Court. 

Thesiger.-^  submit  that  it  is  now  too  late.  The  plain- 
tiff has  had  all  his  witnesses  in  Court  during  the  trial,  and 
he  ought  not  now  to  object  to  the  defendant  pursuing  the 
same  course. 

Alder  SON,  B. — Either  party  has  a  right,  at  any  mo- 
ment, to  require  that  the  unexamined  witnesses  shall  leave 
the  Court 

The  witnesses  for  the  defendant  were  ordered  out  of 
Court. 

Verdict  for  the  defendant. 
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Plait,  and  E.  F.  Williams,  for  the  plaintiff: 

Tkesiger,  for  the  defendant. 

[Attonues— Afooft,  and  Humphr^t.^ 

See  the  case  of  Cook  y.  Nethereote,  ante,  Vol.  6»  p.  741,  and  the 
aathoritieB  there  referred  to. 


Edwards  v.  Jones. 

Jim.  17th. 

ASSUMPSIT  on  a  promissory  note  made  by  thedefendant  In  an  acdon 


on  the  15th  day  of  April,  1836,  for  400^,  payable  on  demand  ^SZk»  of  a 
to  Evan  Jones  or  his  order,  and  by  Evan  Jones  endorsed  ?!J"T®!I«. 

'  ^  note  for  1001, 

to  the  plaintiff;  second  count,  upon  an  account  stated,  thedefendant 
Plea— That  on  the  16th  day  of  April,  1836,  Evan  Jones  ftwasagiedi 
sold  the  defendant  an  undivided  moiety  of  the  sloop  Mary  ^^^^^^ 
Anne,  at  the  price  of  100/.,  and  that  Evan  Jones  then  con-  *^  ^  ^^m  of 

'^  making  the 

sented  and  agreed  that  that  sum  should  be  payable,  as  the  note,  that  the 
sloop  earned  it,  by  carrying  goods  for  Evan  Jones  at  J^byh^^- 
reasonable  freight ;  and  that  Evan  Jones  agreed  to  employ  ^^^^^f^^*^ 
the  sloop  to  carry  for  him  at  reasonable  freight ;  and  that  and  that  it  waa 
in  the  event  only  of  the  defendant  refusing  to  carry  goods  piaiotiiTwitii.^ 
for  Evan  Jones  at  reasonable  freight  till  the  sum  was  aoL^'^^li^. 
liquidated,  the  promissory  note  was  to  be  enforced.    The  ^^n,  that  the 
plea  then  went  on  to  aver  the  willingness  of  the  defendant  contideimdon  of 
to  carry,  but  that  Evan  Jones  neglected  to  send  any  goods,  Hei^]^'^ 
and  so  the  consideration  of  the  note  failed  (a).    The  plea  ^  ^  ^^ 

^  *^         defendant  mutt 

also  went  on  to  aver  that  neither  did  the  plaintiff  give,  nor  begin;  and 
did  Evan  Jones  receive,  any  consideration  or  value  for  ferednoe?i- 
the  endorsement  of  the  note.    Replication  as  to  the  sum  p^^^^ 
of  48/.  »s.  l(L,  parcel  of  the  sum  of  100/.  in  the  first  count  •^^^^  to  a 

,      __,         ,!..«.,  ,1  ,    «        ▼erdict  for  4»i: 

mentioned — That  the  plamtiff  ought  not  to  be  barred,  &c. 
as  to  that  sum,  *'  because  he  says  that  Evan  Jones  en- 

(a)  The  plea  did  not  aver  that  the  plaintiff  had  notice  of  these  ftieU* 


J< 
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1837-        dorsed  the  note  to  the  plaintiff,  and  the  plaiiitiffnow  hath 
1    "  it  for  a  ffood  and  sufficient  consideration  as  to  part  of  the 

V.  amount,  to  wit,  49/.  2s.  Id.**  (concluding  to  the  country)* 

and  as  to  the  residue  of  the  first  count,  and  the  whole  of 
the  second  count,  a  nolle  prosequi. 

Whaieley^  for  the  plaintiff. — I  befieve  that  this  issue  is 
on  the  defendant. 

Alderson,  B. — Yes,  the  defendant  must  begin. 

Thomoi^  for  the  defendant. — I  have  no  witnesses. 

Alderson,  B.  (to  the  jury). — ^This  issue  lies  on  the 
defendant,  and,  as  he  offers  no  evidence,  there  must  be  a 
verdict  against  him. 

Verdict  for  the  plaintiff— Damages  49/L  £i.  Id. 
Whaieky,  and  E.  V.  WiUiams,  for  the  plaintiff. 
7%oina«,  for  the  defendant. 

[Attornies— Ho/inc  Sf  Co.,  and  Hadwen.'] 
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1686. 

CENTRAL  CRIMINAL  COURT. 

Eleventh  Session,  1835. 

BEFORE  MR.  BAMOH  OURNEY  AND  MB.  JUSTICE  WILLIAMS. 


Bex  r.  John  Geove.  ^^^^^^ 

CmBEZZLEMENT.— The  first  count  of  the  indict-  it  wu  the  doty 
ment  charged  that  the  prisoner,  on  the  %th  of  August,  derk^  receive 
1885,  being  employed  as  a  clerk  to  William  Masterman  "*'°f^'."^^*** 
and  others,  did  receive  money  to  a  large  amount,  to  wit,  into  a  box  or  a 
600/.,  on  account  of  his  said  masters,  and  feloniously  did  ^hlch  be  kept 
embezzle  and  steal  the  same,  against  the  statute.  *ake*entriel  of 

Second  count — ^the  like,  only  for  embezzling  and  steal*-  hit  receipts  in  a 
ingthe  sum  of  10/.  on  the  S9th  of  August.  lanceof  each 

Third  count— for  stealing  on  the  29th  of  August  one  S[efi«titem* 
bank-note  for  payment  of  10/,,  one  bank-note  for  5/.,  ten  7»J^  '^^'i^'**** 

^  ^    ^  ,       debited  himself 

sovereigns,   ten  half-sovereigns,    ten    crowns,    ten  half-  in  the  book  the 

crowns,  and  10  shillings,  the  property  of  his  said  masters,  on^themornfng 

Fourth  count— the  like,  omitting  to  state  that  he  was  a  ^^*'J,%^JJh,d 

clerk  to  William  Masterman  and  others.  thus  debited 

,  t         .  i»    1       himself  with  a 

It  appeared  that  the  prisoner  was,  at  the  time  of  the  sum  of  1762^; 
transaction  in  question,  and  had  been  for  some  time  before,  ^ued^on  \?the 
cashier  in  the  bank  of  Messrs.  Masterman  &  Co.,  bankers  e^emng  by  his 

.     -  -   .  .  employer  to 

in  London.     His  duty  as  cashier  was  to  take  charge  of  produce  Ms  mo- 

the  cash.    When  any  payment  was  made  into  the  bank  himself  ufrair 

in  money  and  paper,  the  course  was  for  the  cashier  to  ^j^'Jnd^ildd 

hand  over  the  paper  to  a  clerk,  and  to  enter  the  cash  re-  ^^  '^•^  «bout 

ceived  in  a  book  kept  by  him  (the  cashier),  called  "  the  upon  an  indict- 

money.book."     It  was  the  duty  of  the  cashier,  at  the  close  Sng  "m^ 

of  the  business  of  each  day,  to  see  that  the  cash  in  hand  "^y  *<»  ■  ^'s« 

amount,  to  wit, 

agreed  with  *'  the  money-book,**  and  to  strike  a  balance,  500L,"  it  was 

denoting  the  sum  in  cash  which  the  cashier  had  in  his  was  evidence 

upon  which  the 
Jury  might  convict ;  although  no  evidence  was  given  of  the  persons  from  whom  the  money  was 
lecrived,  or  of  tht  coin  of  which  it  comiated. 
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1835.  charge,  and  which  ought  to  have  been  kept,  either  in  the 

drawer  in  the  counter,  of  which  he  had  the  key,  or  in  a 
box  in  the  banking-house,  of  which  he  also  had  the  key 
and  the  charge. 

On  the  28th  of  August,  1835,  the  cash  in  "  the  money- 
book,**  at  the  close  of  business,  was  l,76S/Land  a  fraction, 
which  sum  was  by  the  prisoner  carried  forward  as  in  due 
coiirse  it  ought  to  have  been,  and  formed  the  firat  item  of 
the  account  in  the  said  book  for  the  89th.     On  the  latter 
day,  at  the  close  of  business,  the  prisoner,  after  crediting 
himself  with  money  paid  by  him  (it  being  part  of  his  duty 
to  pay  away  as  well  as  to  receive  money),  and  debiting 
himself  with  cash  receiTed,  made  the  balance  in  ''  the 
money-book"   1,309/.  and  a  fraction,  and  that  sum  the 
prisoner  ought  to  have  had  in  one  or  other  of  the  aboTe- 
mentioned  places  of  deposit.     On  the  same  day  (the  29th 
of  August),  soon  after  the  close  of  business,  Mr.  Oxley, 
one  of  the  partners,  sent  for  the  prisoner,  and,  after  inti- 
mating his  suspicions,  required  the  prisoner  to  produce 
his  money.    The  prisoner  thereupon  said  that  he  was 
short ;  and  being  asked  how  much,  replied,  about  9002., 
and   threw  himself   upon  the   mercy  of  his  employers. 
Upon  examination,  it  was  found  that  the  prisoner,  instead 
of  1,809/L  and  a  fraction  in  his  hands,  had  only  345/L  and 
a  fraction,  leaving  the  actual  deficiency  of  964J.  and  a  frac- 
tion.   Mr.  Oxley,  who  proved  the  whole  case,  had,  of 
course,  no  knowledge  whatever,  except  what  has  been 
above  stated;  and  could  not  say  when  the  money,  or  any 
part  of  it,  had  been  purloined  ;  from  what  person  or  per- 
sons it  had  been  received ;  what  sort  of  money  had  been 
abstracted,  and  whether  from  the  till,  or  upon  the  receipt 
from  customers.    It  was  proved  that  there  were  two  or 
three  other  cashiers  besides  the  prisoner,  who  were  sta- 
tioned close  to  him,  and  that  there  must  be  at  least  two 
cashiers  present  during  the  hours  of  business. 

C.  PMUips,  and  Mahon,  for  the  prisoner,  objected  that 


CENTRAL  CRIMINAL  CX)URT,  6  WILL.  IV. 

there  was  not  sufficient  evidence  to  call  on  the  prisoner 
for  bis  defence.  First,  on  the  ground  that  the  evidence, 
such  as  It  was,  applied  equally  to  the  charges  of  em- 
bezzlement and  larceny,  and  not  particularly  to  either; 
and  secondly,  that  there  ought  to  be  some  proof  of  some 
sum  or  sums  of  money  having  been  abstracted,  when, 
from  whom,  and  what  sort  of  money. 

WiiiLiAMs,  J.  (having  conferred  with  Gurn£Y,  B.) — 
I  will  not  stop  the  case,  but  I  will  reserve  it.  If  the 
Judges  should  think  that  the  prisoner  is  entitled  to  an 
acquittal  on  the  case  for  the  prosecution,  he  will  have 
the  benefit  of  it. 

The  prisoner  was  called  on  for  his  defence. 

Williams,  J.  (in  summing  up). — If  the  prisoner  took 
the  money  from  the  possession  of  his  employers,  his 
offence  would  be  larceny ;  but  if  the  prisoner  abstracted 
money  which  had  been  paid  to  him  on  account  of  his  em- 
ployers, before  it  reached  the  possession  of  his  employers, 
that  would  be  embezzlement.  You  will  say  whether  both 
or  either  of  these  charges  are  established  by  the  evi- 
dence. 

The  Jury  found  the  prisoner  Guilty  of  em- 
bezzlement to  the  amount  charged,  and 
Not  guilty  of  larceny. 

Bodkin,  Payne,  and  F;  V,  Lee,  for  the  prosecution. 
C.  Phillips,  and  Mahon,  for  the  prisoner. 
[Attomies— ^KsA  4*  211.,  and  Lovtli] 
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1836.  BBPORE  TINDAL,    C.  J.;     LORD    ABIMOfiR,    C.  B.;    PARK,  J.; 

* '^"^  OASBLEE9J.  ;    PARKB,  B.  :    ALDERSON,    B.  ;    PATTEBON,  1. ; 

Rex 
^  GURNEY,  B;   WILLIAMS,  J.;   AND  OOLERIDOB,  J. 

GaovB. 

'S<m,  2l«^  MahoUf  for  the  prisoner. — ^I'hc  question  is,  whether 
there  was  any  evidence  of  embezzlement  which  could  call 
upon  the  prisoner  for  his  defence;  and  I  submit  that 
some  distinct  act  of  embezzlement  should  be  shewn.  In 
the  case  of  JB^x  y.Hebb{a)  it  was  held,  that  a  specific 
act  of  embezzlement  was  to  be  proved. 

Alderson,  B.—It  was  in  consequence  of  that  case  that 
the  law  of  embezzlement  was  altered  by  the  stat.  7  &  8 
Geo.  4,  C.29. 

Mahon.—l  submit  that  it  should  be  shewn  that  the 
prisoner  embezzled  some  precise  sum,  and  that  it  should 
be  shewn  of  whom  he  received  it,  and  of  what  coin  it 
consisted. 

Alderson,  B. — The  question  is,  whether  the  prisoner 
has  not  admitted  that  he  has  embezzled  a  sum  of  money? 
If  he  has  done  so,  has  not  the  stat.  7  Geo.  4,  c.  29,  re- 
moved the  only  difficulty  ? 

Mahon  referred  to  the  cases  of  Rex  v.  Peck  (6),  and 
Rev  V.  Smith  (c). 

Lord  Abinger,  C.  B.— As  the  prisoner  had  the  key  of 
the  till,  was  not  the  money  in  the  till  in  the  possession  of 
the  master  as  between  master  and  customer;  and  in  the 
possession  of  the  prisoner,  as  between  master  and  clerk? 

(a)  2  R.  C.  &  M.,  p.  1242  of  not  applicable  to  the  present  state 

the  l8t  cd.     We  believe  that  this  of  the  law. 
case  is  not  referred  to  in  the  last         (6)  2  R.  C  &  M.  213^ 
edition,  being  probably  omitted,  as         (c)  R.  &  R.  C.  C.  267,  cited  lb. 
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Gasslbb,  J. — Was  any  application  made  to  the  pro- 
secutora  for  a  particular  of  sums? 

Williams,  J. — ^No  such  application  was  made. 

Mahon. — ^Tbe  drawer  and  box  were  the  masters',  and 
they  might  have  had  another  key  of  them. 

WiiLLAMS,  J. — ^There  was  no  proof  of  any  other  key. 

F,  V.  Lee^  for  the  prosecution. — ^The  prisoner  states 
the  cash  balance  in  his  hands,  which  he  had  received  on 
account  of  his  employers,  to  be  a  certain  sum ;  and  after- 
wards he  admits  a  deficit  of  upwards  of  900/.  I  submit 
that  this  is  evidence  to  go  to  the  jury  that  he  had  em- 
bezzled that  sum.  It  is  said  that  it  is  not  proved  who 
paid  in  the  money  ;  and  that  there  is  no  evidence  of  the 
precise  sum  embezzled,  nor  of  the  precise  time  when  it 
was  done.  I  apprehend  that  neither  of  those  things  as 
essential.  The  indictment  does  not  charge  either.  It 
merely  charges  that  the  prisoner  received  a  sum  of  money 
on  account  of  his  employers,  and  embezzled  it.  The 
47th  section  of  the  statute  was  passed  for  the  purpose  of 
avoiding  these  difficulties ;  and  I  submit  that  it  is  imma- 
terial, whether  the  prisoner  received  this  sum  of  money 
from  one  customer  or  from  twenty,  and  that  the  time  is 
shewn  by  the  prisoner's  own  admission. 

Mahon. — There  are  no  false  entries,  and  the  admission 
by  the  prisoner  only  goes  to  a  deficiency  of  amount 

The  case  having  been  considered  by  the  Judges — 

Mr.  Justice  Park  now  delivered  judgment;  and,  after        1837. 
stating  the  indictment,  and  the  evidence  given  in  support      •^<b"*4'A. 
of  it,  said — ''  It  is  not  to  be  denied  that  the  Judges  have 
had  very  considerable  doubts,  and  this  has  been  the  cause 
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of  the  delay  which  has  taken  place ;  however,  the  majority 
of  them  are  of  opinion  that  there  waa  sufficient  evidence 
to  go  to  the  jury  of  your  having  received  certain  monies 
on  a  particuhir  day,  and  for  them  to  find  that  yon  did 
embezzle  the  sum  mentioned  in  the  indictment.** 

His  Lordship  sentenced  the  prisoner  to  two  years*  im- 
prisonment, to  be  computed  from  the  session  at  which  the 
prisoner  was  convicted. 


TENTH  SESSION,  18S6. 

BKFORE  MR.  COMMON  SERJEANT  MIRSHOUSK. 


Auguttnth. 

A  prisoner  had 
been  convicted 
of  stealing 
money;  it  ap- 
peared that  he 
had  left  in  the 
care  of  another 
a  horse,  which, 
it  appeared 
ftom  the  evi- 
dence in  the 
case  he  must 
have  purchased 
with  the  stolen 
monej: — Held, 
that  the  Court 
who  tried  him 
might  make  an 
order  for  the 
delivery  of  the 
horse  to  the 
prosecutor. 


Rex  v.  Powell. 

X  HE  prisoner  was  convicted  of  stealing  a  bill  of  ex- 
change for  100/.,  and  a  considerable  sum  of  money  in 
specie,  the  property  of  Lewis  Davis.— After  the  verdict 
it  was  stated  by  the  prosecutor,  and  by  the  officer  who 
apprehended  the  prisoner,  that  a  horse  had  been  left  by 
the  prisoner  with  a  person  at  Redburn,  in  Hertfordshire, 
intending  that  it  should  be  exchanged  for  another.  The 
officer  said,  there  was  no  doubt  that  the  horse  was  pur- 
chased with  the  prosecutor's  money,  as  the  prisoner  had 
not  any  money  of  his  own,  which  fact  also  appeared  from 
the  evidence  in  the  case. 

The  prosecutor  requested  the  Court  to  make  an  order 
for  the  delivery  of  the  horse  to  him. 


Some  doubt  having  been  expressed  by  a  gentleman  at 
the  bar,  as  amicus  curiae,  as  to  the  power  of  the  Court  to 
make   such  order,  the  Common  Serjeant  consulted  the 
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Judges  in  the  adjoining  Court^t  Mr.  Baron  Gumey  and         18J6. 

Mr.  Justice  WiUiams^  and  with  their  assent  made  the  ' 

order  applied  for.  o. 

Powell. 


BEFORE  MR.  BARON  GURNEY  AND  MR.  JUSTICE  WILLIAMS. 

Rex  v»  James  Sullivan.  Augutt. 

XhE   prisoner   was   indicted  for  the  manslaughter  of  A  lad,  as  a 

T*      ,    *«*      J  frolic,  without 

Hugh  Wood.  any  intention 

The  deceased  was  a  carman,  and  was  loading  a  cart  todoanfbarm 

®  ^      to  any  one,  took 

with  potatoes ;   there  were  six  sacks ;  they  were  put  in  the  trap-stick 
front,  three  on  each  side ;  he  was  in  the  front  part  of  the  part  of  a  cart,  in 
cart;  there  were  two  more  sacks  to  come  in,  and  when  ^hich^fwitt**^ 
the  first  of  the  two  was  put  in,  the  cart  tilted  up,  in  con-  tt|Met,and  the 

cannan,  who 

sequence  of  the  trap-stick  having  been  taken  out,  and  the  was  in  it,  put- 
deceased  was  thrown  out  on  his  back  on  the  stones,  and  of  ^utoeTwas 
the  potatoes  were  shot  out  of  the  sacks,  and  fell  on  and  P"c^«dbMk. 

•  .^  '  ward  on  the 

covered  him  over ;  there  was  blood  on  the  back  of  his  ctones,  and 
head;  he  was  taken  to  the  hospital,  and  died  soon  after,  that  the  lad  was 
from  a  fracture  of  the  skull  and  concussion  of  the  brain.  Saugh^r™"'' 
The  only  evidence  to  connect  the  prisoner  with  the  mat- 
ter was,  that,  after  the  death  of  the  deceased,  the  prisoner 
said,  that  there  were  several  persons  he  thought  accused 
of  pulling  the  trap-stick  out,  and  he  was  the  person  who 
actually  did  do  it,  but  not  with  intent  to  do  him  any  harm, 
as  he  had  seen  it  done  several  times  before  by  others. 

The  prisoner,  under  the  direction  of  the  learned  Judges, 
Gvmejf,  B.,  and  Williams,  J.,  was  found 

Guilty,  but  recommended  strongly  to  mercy, 
and  fined  !«.,  and  discharged. 

Doane,  for  the  prisoner. 


CASBS  AT  TH£ 


TWELFTH  SESSION- 

BEFORK  MR.  JUSTICE  OASELEE,  MR.  JUSTICE  VAUGUilN,  AMD 
MR.  BARON  BOLLAND. 


Rex  v.  J.  H.  Morgan. 

October  26th. 

The  Judges  of  A.  TRUE  bill  had  been  found  at   a  previous  session 

mfnS'co'SIrt^"  against  the  defendant  for  perjury,   and  he   then  entered 

have  no  power,  into  recognizances  to  appear  at  this  session ,  but  bad  been 

tu  mM,  to  istae 

aay  habeas  oor-  since  arrested  on  civil  process. 

posorotherpro- 
cess,  to  bring  in 

a  party  who  is        Adolphus,  ou  his  behaU;  applied  to  the  Court  for  a 

in  custody  of  r        ^  \  r     \.     r^ 

thetherifot       writ  of  habeas  cbrpusy  or  an  order  of  the  Court  to  bnng 

^1«S!Tn*"*  him  from  the  custody  of  the  sheriff  of  Middlesex  r  sub- 
order that  be 
may  be  com- 


mitting, that  the  Court  had  power  to  make  an  order  on 
mitted  to  New-   |he  sheriff,  as  he  was  one  of  its  officers,  and  as  there 

gate,  to  be  tried  , ,  ,  .  «  i 

for  a  misdemea-  would  not  be  any  change  of  custody. 

nor  at  tliat 
Court;  and  the 

isthsecrion  of        Gaselee,  J.— It  mjy  not  chaii^e  the  custody,  but  does 

the  4  «E  5  WilL  * 

4,  c  36,  does     it  not  bring  bim  into  another  county  ? 

not  apply  to 


ClarAson,  (with  Adolphus). --By  the  I6th  section  of  the 
Central  Court  Act  (a),  the  Court  have  power  to  bring  be- 
fore them  indictments,  and  also,  for  the  like  purpose,  by 
writs  of  habeas  corpus,  to  cause  persons  in  any  other 
prison  to  be  removed  to  the  gaol  of  Newgate  (6).   And  on 

(a>4  &6  Will  4,  c.  36.  Jodgreof  theCoortof  Bsakmptcy, 

(b)  That  section  enacts,  "  that  it  or  the  Recorder  of  London,  if 

shall  be  lawful  for  the  Court  of  such  Court,  Judge,  or  Recorder 

King's  Bench,  or  any  Judge  there-  shall  think  proper,  to  issue  any 

of,  or  any  Commissioner  of  oyer  writ  or  writs  of  certiorari,  or  oiker 

and  terminer  and  gaol  delivery  un-  process,  directed  to  the  Justices  of 

der  that  act,  being  a  Judge  of  any  London,  &c.  &c,   commanding 

of  the  superior  Courts  at  West-  them  to  certify  and  retm  indict- 

minster,  or  the  chief  or  any  other  ment^  &c.,  so  that  the  offences 


Rex 

o. 

Morgan. 
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this  the  question  arises,  whether  the  custody  in  another         iS3S, 
place  must  be  under  the  particular  charge  or  not.     If  the 
Court  have  not  the  power,  it  may  be  done  by  the  prose- 
cutor. 

Adolphus. — And  if  it  can  be  done  on  tlie  one  side,  it 
may  be  on  the  other. 

Bodkin,  for  the  prosecution. — Any  Judge  of  the  King's 
Bench  may  issue  a  writ  to  remove  a  person  from  any 
custody. 

Gaselbc,  J.  (after  ascertaining  that  no  notice  had  been 
given  to  the  sherifT),  referred  to  the  cases  of  In  re 
Weiiott  (a).  Rex  v.  Parkins  (6),  and  Rex  v.  Bourn  (e), 
and  said, — The  Court  of  King's  Bench  will  grant  a 
habeas  corpus  to  take  a  party  for  examination  before  a 
magiatrste.  It  occurred  to  me,  therefore,  that  the  proper 
course  will  be  to  enlarge  the  time  for  the  defendant's 
appearance^  to  enable  the  application  to  be  made  either 
to  a  Judge  of  the  King's  Bench,  or  to  the  Court  in 
which  the  action  is  brought,  which  may,  perhaps,  have 
the  power  to  grant  it. 

Vauohan,  J. — I  think,  in  justice  to  the  sheriff,  who  has 
a  very  heavy  responsibility,  that  he  ought  to  have  had 
notice. 

Adolphus. — ^Tlie  observation  of  Mr.  Justice  Oaselee  has 
great  weight,  viz.,  that  it  would  be  a  removal  to  another 
county;  but  I  submit,  that  a  special  return  to  any  pro- 
may  be  dealt  iiith  at  the  Central     acti  to  be  removed  into  the  cus- 
Court,*'  and  also  "  for  the  like  pur-     tody  of  the  keeper  of  the  gaol  of 
pose,  by  writ  or  writs  of  habeas      Newgate." 
cwpiM,  to  came  tnypenon  or  per-         (a)  I  Cr.  &  Jerv.  459. 
mt  who  may  be  in  the  cuMtody  of         (6)  3  B.  &  Aid.  679. 
on^f  gaol  or  priiouy  charged  with         (c)  Cro.  Jac.  543. 
«>^  offences  cognitable  mider  this 
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1836.         ceeding  against  the  sheriff  would  be  a  suiScieni  justifica- 
tion to  him. 

Gaselbe,  J. — I  have  consulted  other  Judges,  and  they 
are  of  opinion  that  I  have  no  jurisdiction ;  and  I  have 
taken  some  pains  myself  in  investigating  the  law  on  the 
subject.  At  all  events,  we  shall  not  give  judgment  now ; 
let  it  stand  over  for  a  few  days,  or  until  the  next  session. 

Bodkin  said,  that,  to  obviate  the  difficulty,  he  would 
consent  on  the  part  of  the  prosecutor  to  the  removal  of  the 
indictment  by  certiorari. 

Gasblee,  J.,  then  observed — I  cannot  say  that,  as  at 
present  advised,  I  agree  with  the  construction  put  by  Mr. 
Clarkson  on  the  i6th  section  of  the  4th  and  5th  Will.  4, 
C.S6. 

Vauohan,  J.,  intimated,  that  he  entertained  a  similar 
opinion,  though  he  should  have  been  desirous  to  construe 
it  so  as  to  further  the  interests  and  prevent  a  failure  of 
justice. 

Bodkiny  and  C.  C.  Jones^  for  the  prosecution. 

Adolphus,  and  Clarkson,  for  the  defendant. 


BEFORE   MR.  JUSTICE  GA8BLBB,  MR.  JUSTICE  VAUQHAN,  MB. 
BAUON  BOLLAND,  AND  THE  HON.  C  B.  LAW,  RBCORDBE. 


Oct.  28M.  I^^^  ^*  Frances  Douglas  and  Robert  Hall. 

If  the  body  of     jMLURDER. — The  indictment  charged  the  prisoners 
be^^reUy*       with  the  murder  of  a  female  child  (which  the  indictment 

buried  or  other- 

wiae  dispoMd  of  by  an  accomplice  of  iti  mother,  the  accomplice  acting  as  her  agent  in  the  aiatier, 

the  mother  of  the  child  is  punishable  under  the  stau  9  Geo.  4»  c.  31,  s.  14. 

Sn^U,  that  although  under  s.  14  of  the  suL  9  Geo.  4,  c  31,  the  woman  only  is  indicuble  for 
concealment  of  the  birth  of  a  dead  child,  yet,  that  any  other  person  who  has  connsellcd  the  eon- 
cealment,  is  indicUble  under  s.  31  of  the  same  statute. 
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stated  the  female  prisoner  to  have  been  big  with,  and         is36. 
brought  forth  alive,  not  stating  it  to  have  been  a  bas- 
tard), by  throwing  it  into  a  privy,  whereby  it  was  suffo- 
cated. 

It  appeared  that  the  male  prisoner  and  the  female  had 
been  living  together  for  some  time,  and  that  on  the  night 
of  the  9th,  or  rather  about  four  in  the  morning  of  the 
10th  of  October,  she  %vas  delivered  of  the  child  in  the 
presence  of  the  male  prisoner,  who  was  the  father  of  it, 
and  who,  with  his  two  sons,  aged  14  and  12,  all  slept  on 
the  same  pallet  with  her,  up  four  pair  of  stairs ;  and  that 
the  male  prisoner  very  soon  afterwards  put  the  child, 
which  had  hot  been  separated  from  the  after-birth,  into  a 
pan,  carried  it  down  stairs  into  the  cellar,  and  threw  the 
whole  into  the  privy.  It  was  proved  that  the  female 
prisoner  said  she  knew  it  was  to  be  done,  but  it  did 
not  appear  when  she  knew  it,  she  remaining  in  bed  up- 
stairs. 

It  was  further  proved  that  the  fact  of  her  being  with 
child  was,  some  time  before  her  delivery,  known  by  her 
mother,  who  lived  at  some  distance,  and  her  situation  was 
apparent  to  other  women.  No  female  was  present  at  the 
delivery ;  one  had  been  sent  for  at  the  commencement  of 
the  labour,  about  twelve  at  night,  but  was  so  ill  she  could 
not  come.  There  were  no  clothes  prepared,  or  other 
provisions  made,  but  the  parties  were  in  the  most  abject 
poverty  and  destitution.  . 

The  jury  acquitted  both  the  prisoners  of  the 
murder. 

Gasblbb,  J. — Gentlemen  of  the  Jury,  you  have  now  to 
inquire  whether  the  female  prisoner  endeavoured  to  con- 
ceal the  birth  of  the  child. 

Clarksofif  for  the  prisoner,  submitted  that  there  was  no 
evidence  to  go  to  the  jury  of  any  attempt,  by  the  female 
prboner,  to  conceal  the  birth  of  the  child,  and  cited  Peat*s 
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case  {a)y  and  the  other  authorities  referted  to  by  Sir  W. 
Russdl  (&),  and  Rex  v.  Higley  (c). 

Gaselee,  J.  (having  conferred  with  Vangkam,  J.,  Bol- 
land,B.»  and  the  Recorder) — I  will  take  the  opinioBof 
the  jur^  upon  the  question,  and  if  it  is  adverse  to  the  pri- 
soner,  I  will  reserve  the  case. 

Verdict— Guilty  of  coDcealmenL 

Clarkson,  for  the  prisoner. 


Nov.]9th.  BEFORE  LORD  DBNMAN.  C.  J.;  TINDAL,  C.  J.;  LORD 
ABINOBR9  a  B.;  LITTLEDALBi  J.;  GASBLEB^  J.;  VAUOHAM, 
J.;  BOSANQUETyJ.;  PARKE^B.;  BOLLAND^B.;  ALDER80M, 
B.;   PATTESON,  J.;    GURNEY,  B.  ;   AND  WILLIAMS,  J. 

Clarkson,  for  the  prisoner. — ^The  two  quesdons  re- 
served by  the  learned  Judge  are,  1st,  *'  Whether  there 
was  evidence  to  convict  her  as  a  principal?**  and,  Sndly, 
**  Whether,  in  point  of  law,  the  conviction  is  good?* 

Lord  Denman,  C  J. — Can  any  one,  except  the  woman, 
be  convicted  of  conceaKng  a  birth  (d)  ? 

Gaselbe,  J. — I  told  the  jory  that,  on  the  indictment 
for  murder,  they  could  not  convict  the  man  of  the  conceal- 
ment. The  jury  said  that  the  woman  was  guilty  of  con- 
cealment, and  that  the  man  was  an  accessory;  and  it 
occurred  to  the  Judges  that  the  man  might  be  indicted  for 
counselling  the  concealment,  under  sect.  31  of  the  stat. 
9  Geo.  4,  c.  81  (e). 

(a)  1  R.  C.  &  M.  476.  or  otherwise  disposing  of  the  deed 

(6)  lb.  body  of  the  md  chUd,  endeavour 

(c)  Ante,  Vol.  4,  p.  366.  to  conceal  the  birth  thereof,  every 

(d)  By  the  stat.  9  Geo.  4,  c.  31,  such  offender  shall  be  guilty  of  a 
s.  14,  it  is  enacted  that  "  if  a»y  mitdemeanoTf"  &c. 

w&mtm  shall  be  deUvered  of   a         («)  By  which  it  is  enacted,  thM 
child,  and  shall,  by  secret  burying      '*  every  person  who  shall  counselj 
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Lord  AmNOBRy  G.  B.— I  do  not  see  what  the  woman         1830. 
did  towards  concealing  the  birth.    The  words  of  the  14th 
section  of  the  stat.  9  Geo.  4,  c.  81 » are^  **  by  secret  burying 
or  otherwise  dbposing**  of  the  body. 

Gasblke,  J. — Only  that  she  was  priry  to  the  man's 
doing  it. 

Claristm. — ^Tbe  stat.  21  James  1»  c.  27|  made  the  con- 
cealment of  the  deaik  a  capital  offence ;  but  the  stat.  43 
Geo.  3,  c  58,  which  repealed  it,  and  which  is  nearly  re- 
enacted  by  the  stat  9  Geo.  4,  c.31,  makes  it  an  offence, 
not  to  conceal  the  deaih,  but  to  conceal  the  Imth.  In  the 
present  case,  the  situation  of  the  female  prisoner  was  no 
secret,  and  the  only  attempt  at  concealment  was  the  con- 
ceabieiit  of  the  death  of  the  child,  which  is  now  no  offence. 

GuKNBY,  B. — ^Tbe  stat.  9  Geo.  4,  cSI,  makes  it  an^ 
necessary  to  charge  that  the  child  was  a  bastard. 

Vaughan,  J. — Is  not  evidence  of  concealing  the  death, 
in  a  case  of  this  kind,  evidence  of  conceafing  the  birth  ? 

Clarkson. — No  doubt  it  would  be,  if  that  were  the  only 
evidence ;  but  here  four  persons  were  present  at  the  birth, 
a  woman  was  sent  for»  and  the  prisoner's  mother  knew  of 
it ;  and  the  situation  of  the  prisoner  was  apparent  to  all 
the  neighbours. 

Alderson,  B. — There  is  the  fact  of  the  concealment 
of  the  body,  and  the  absence  of  clothing  for  the  child, 
though  outweighed  by  the  other  circumstances :  but  how 
can  we  say  that  there  is  no  evidence  to  go  to  the  jury  ? 


aid,  or  abet  the  commission  of  any      aguost  and  punished  as  a  prin- 
mitdemeanar  pwmhable  under  this      cipal  offender.'* 
act,  shall  be  liable  to  be  proceeded 


Rbx 

9, 
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1836.  Parks,  B.—  It  is  a  question  of  fact,  whether  the  pri- 

soner disposed  of  the  body  or  not.  If  it  was  done  by 
another  person, — Was  that  person  her  agent?  and  was  it 
DovQLAM.  dQne  ^ith  intent  to  conceal  the  birth?  If  it  was  done 
from  abject  poverty,  and  inability  to  provide  the  means  of 
proper  burial,  that  is  one  thing;  but  if  it  was  done  to  get 
rid  of  the  evidence  of  the  birth,  the  offence  b  made  oot. 

Gaselee,  J. — I  left  the  case  to  the  jury  with  the  con- 
currence of  my  learned  Brothers  and  the  Recorder;  but 
I  wished  it  to  be  consiiiered  by  the  Judges,  whether  the 
circumstances  were  such  that  I  ought  to  have  withdrawn 
the  case  entirely  from  the  consideration  of  the  jury  ? 

The  Judges,  having  considered  the  case,  were  of  opinion 
that  there  was  evidence  to  go  to  the  jury;  but,  under  all 
the  circumstances,  the  prisoner  was  recommended  to  the 
merciful  consideration  of  his  Majesty,  and  was  pardoned. 


FIRST  SESSION,  1836-7. 

BEFORE  MR.  JUSTICE  VAUGHAN  AND  MR.  BARQN  PARKE. 


Dec.  ut.  Rex  9.  Frederick  Rosser. 

Wiiere,inacri-  JLHE  prisoner  was  indicted  for  stealing  in  the  dwelling 
dra^it^bMMn-  o^ Charles  May  a  watch  and  seals,  stated  in  the  indict- 
tiai  to  prove  the  j^^^i  to  be  of  the  value  of  71. 

parOcniar  Yslue 
of  an  article,  the 

thUsmenT  A  witness  for  the  prosecution  having  sworn  that  the 
wwS^man  Property,  in  his  opinion,  was  worth  that  sum,  the  jury, 
can  bring  to  the  ^f^^j.  f}^^  summing  up,  inquired  if  they  were  at  liberty  to 

subject;  butif  ,  .  i  .        « 

any  of  the  put  a  value  on  the  property  themselves? 

Jaron  has  a 
particular 

knowi^  on         Vaughan,  J. — If  you  see  any  reason  to  doubt  the  cvi- 

thesuliiect,  '  ^ 

arising  from  his 

being  in  the  trade,  he  ought  to  be  sworn  and  examined  as  a  witness. 
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dence  on  the  subject^  you  are  at  liberty  to  do  so.  Any 
knowledge  you  may  have  on  the  subject  you  may  use. 
Some  of  you  may  perhaps  be  in  the  trade. 

Parks,  B. — If  a  gentleman  is  in  the  trade,  he  must  be 
sworn  88  a  witness.  That  general  knowledge  which  any 
man  can  bring  to  the  subject  may  be  used  without ;  but 
if  it  depends  on  any  knowledge  of  the  trade,  the  gentle- 
man must  be  sworn. 

Verdict — Guilty  of  stealing  under  the  value 
of  5/. 


1836. 


Rbz 

V. 
ROSSBR. 


Clarison,  for  the  prisoner. 


Rex  v.  Reading. 
X  HE  prisoner  was  indicted  for  sheep-stealing. 

Parke,  B.,  who  tried  the  case  (Vaughan,  J.,  being 
present),  after  ascertaining  that  neither  the  magistrate 
nor  his  clerk  was  in  court,  called  up  the  constable;  and, 
on  his  swearing  that  he  was  before  the  magistrate,  and 
heard  the  statement  of  the  prisoner  then  read  over  to 
him  by  the  clerk,  and  also  proving  the  hand-writing 
of  the  magistrate  to  the  depositions  returned  to  the 
Court,  allowed  the  prisoner's  statement  to  be  read  in 
evidence  against  him  (a). 

Verdict — Not  guilty. 

and  read  oti 

(a)  See  the  case  of  Rex  v.  Ann  such  proof  as  admitted  abo?e  was 

Fotier,  ante,  p.  148,  in  wluch  Mr.  sufScient ;  and  also  Rex  v.  Eee$f 

Justice  Boitmquet  and  Mr.  Baron  ante,  668. 
Aldenon  expressed  anophuon  that 


Dee.  16/A. 

A  ptitoner*! 
sutement,  on 
hU  examination  ' 
before  a  magb- 
trate,  may  be 
given  in  evi- 
dence, (if  nei<' 
ther  the  magia- 
trate  nor  bia 
clerk  h  in 
Conrt),  on  proof 
by  a  witneM 
wbo  was  at  tbe 
examination  of 
the  hand- 
writing of  the 
magistrate  to  the 
depositions  re- 
turned to  the 
Court,  and  also 
that  it  was  taken 
down  in  writing 
!r  to  the  prisoner 
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BEFORE  LORD  DBNif  AN,  C.  J. 


Dee.  2nd.  Rbx  17.  Grady  and  Curlby. 

llK^ghhemay  ^|}]g  prisoner  Gnuly  was  indicted  for  stealing,  and  the 

^^^  b^  prisoner  Curley  for  receinog,  a  quantity  of  ooab,  the  pro- 

downmore  than  perty  of  The  Vauxhall  Water«^orks  Company. 
prmthefciMiy,      The  policeman  who  apprehended  Grrady  stated  a  eon- 

yet  ."°^^^*  versation   between  himself  and  the  prisoner,  which  was 

PriiODcr's  material  to  the  charge,  and  made  against  the  prisoner. 

giving  priMoen  He  Stated  on  cross-examination  that  he  had  told  the  ma- 

copyiff^dw  de-  g"^^*^®  ^^^  Mitne  Conversation,  though  it  did  not  appear 

podtiontflgaintt  in  the  depositions. — Grrady's  counsel  observed  upon  this 

thmi.  tbe  ODft* 

gistrate  ongbt  in  his  address  to  the  jury,  and  complained  of  it  as  unfiiir, 
that^wu  said  ^^  >^  ^^^  "^^  tV'^  ^^^  prisoner  what  the  law  intended  it 
by  thewitneues  ghould,  VIZ.,  an  account  of  the  whole  evidence  against  him 

witn  retpcct  to  ^ 

the  chaige,as     given  before  the  magistrate^ 

the  olgect  ni 
the  Legislature 

wastocMUe  Lord  Dbnman,  C.  J.  (in  his  summing  up),  said,  that 
luMMT  what  they  lie  thought  the  observation  well  founded,  with  respect  to 
oD^cheir^iir  ^^®  omission  in  the  depositions,  and  that  the  magistrate 
ought  to  have  returned  all  that  took  place  before  him  with 
respect  to  the  charge,  as  the  object  of  the  Legislature,  in 
granting  prisoners  the  use  of  the  depositions,  was  to  enable 
them  to  know  what  they  have  to  answer  on  their  trial. 

Verdict — both  Guilty. 

Prendergastf  for  the  prosecution. 
Payne^  for  the  prisoner  Grady. 
Bodkin^  for  the  prisoner  Curley. 

See  the  case    of    Rejr  v.  Co-  cross-examine  tJis  witaeves  wben 

vf  ney,  post,  p.  667-   In  the  case  of  befoce  tfae   magistFBtei    the  so- 

Etfjrv.  Poorer,  (O.B.,  Sept  1829),  swen  of    dbe  wiUesses   to  the 

it  was  laid  down  by  Mr.  Justice  cross-examination   ought  to  be 

GtueUe  and  Mr.  Baron  Vaughan,  taken  down  by  the  magistrate,  and 

that  if  the  prisoner  or  his  counsel  returned  to  the  Judge. 
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1836. 

Rex  v.  Coxon.  j^^^^  5^^ 

X  HE  prisoner  was  indicted  for  receiving  a  quantity  of  There  is  no  ob- 
Mecklenburgh  butter,  well  knowing  it  to  have  been  stolen.  sooeTwho  u 

under  m  dmge 
of  felony  eze- 

Previous  to  the  trial,  C.  Jones  applied  to  Vaughan,  J.,  cuting  before 

stating  that  the  prisoner  had  a  sum  of  money  in  a  savings'  of  attorney^To' 

bank,  and  by  the  rules  of  the  bank,  the  power  of  attorney  ?^'°.™^S^. 

to  receive  it  must  be  attested,  if  the  party  be  in  prison,  ^^^*  ^^^  ^« 
1  .  1  1  «  .      puTK**  of  pay- 

by  certain  persons,  among  whom  was  the  governor  of  the  ing  bit  attorney 

gaol.     He  added,  that  Mr.  Cope,  the  governor  of  New-  Si^eS"t5^ 
gate,  being  applied  to  on  the  subject,  conferred  with  one  P*y^°s  My 

\  :  ,         .      .i«  ^   ,  r  ,         *.        ,  otherbonlfide 

oftheander-sberiffs,  and  he  afterwards  refused  to  attest  detit. 
the  instrument,  on  the  ground  that  he  might  be  lending 
himself  to  an  act  which  would  deprive  the  Crown  of  what 
would  otherwise  belong  to  it.  The  prisoner's  object  in 
obtaining  the  money,  was  said  to  be  to  enable  him  to  pay 
his  attorney,  who  had  undertaken  his  defence  on  the  faith 
of  being  paid  out  of  the  particular  fund. 

Vaughan,  J.  said,  tliat  without  laying  down  any  general 
rule  on  the  subject,  upon  the  particular  facts  on  which 
the  application  was  founded,  he  did  not  see  any  objection 
to  the  execution  of  the  power  of  attorney  in  the  way  re- 
quired, in  order  to  obtain  the  money  for  the  purpose  of 
paying  the  attorney,  or  indeed  of  paying  any  bona  fide 
debt  which  the  prisoner  might  owe. 

Upon  this  intimation  Mr.  Cope  attested  the  execution 
of  the  power  of  attorney,  the  trial  proceeded,  and  the 
prisoner  eventually  was  acquitted. 

See  the  case  of  Morewood  v.  the  cases  there  cited  and  referred 
WiUit,  BDte,  Vol.  6,  p.  144,  and      to. 
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1836. 

BEFORE  MR.  JUSTICE  LITTLBDAL^,  AND  MH.  BARON  BOLLAND. 


Dee.  I6th.  Rex  r.  JoHN  M INTER  Hart,  Otherwise  Edward 

Blake. 

IfaperMn  f  OR6ERY. — The  Ist  count  of  the  indictment  charged 

occepumceof  that  on  the  23rd  July,  1836,  at  the  parish  of  St.  George, 

fhoriscd  to  *""  Hanover-square,   the   prisoner  "  feloniously  did   falsely 

write  on  it  a  make  and  forge  a  certain  bill  of  exchange,  which  is  as 

bill  of  exchange  ^  „               .        . 

for  a  certain  li-  foUows:   that  IS  tO  Say — 

mited  amount, 

and  he  write  on 

it  a  biu  of  e^x.  £500.                                   Loudon,  August  20,  1836. 

Urger  amount,  Two  months  after  date,  pay  to  my  order  the  sum  of 

defrau'ddrtier  ^^^  hundred  pounds,  value  received. 

the  acceptor  or  C.  Taylor. 

any  other  per-  ' 

son,  this  is  To  the  Rcv.  C.  H.  Jenner, 

°'wbatisor  is  No.  1,  Chestcrfield-street, 

of  exchange,  is 

la^^'  with  intent  to  defraud  Charles  Herbert  Jenner.** 

menrforutt^r-'  ^"^  count,  for  felouiously  uttering,  disposing,  and  put- 

ing  a  forged  bUi  ting  off  as  true,  the  like  bill,  with  a  like  intent. 

of  exchange, 

the  Judge  will  3rd  count — That  he,  having  in  his  possession  a  like  bill 

ofaU^hefiuns  of  exchange,  feloniously  and  falsely  did  make  and  forge 

which  form  thereon  an  acceptance  thereof,  with  a  like  intent ;  which 

paru  of  one  . 

continued  trans-  forged  acceptance  is  as  follows: — 

to  the'uuering  *'  Accepted — Charles  H.  Jenner,  at  Bank  of  England." 
Jriifnot^ut'Sfe  *^^  count,  for  feloniously  uttering,  disposing  of,   and 
prosecutor  to  putting  off  a  like  forged  acceptance  of  the  said  bill  of  ex- 
elect  what  par-  »                   -^U      Tl.     •   <..     * 
ticuiar  fact  he  change,  With  a  hke  intent. 

^i^n 'as*°th7*^  5ih,  6th,  7th,  and  8th  counts  like  the  preceding,  only 

uttering,  till  the  ^{^^  intent  stated  to  be  to  defraud  John  William  Edwards. 

case  for  the 

prosecution  is  9th  &  10th  counts  like  the  1st  &  2nd,  but  setting  out 
the  bill  of  exchange,  with  the  acceptance  written  across  it. 
11th  &  12th,  like  the  9th  &  10th,  with  intent  to  defraud 
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John  William  Edwards.  There  were  also  four  other  counts,         1 836. 
like  the  preceding  four,  but  not  setting  out  the  forged 
instrument- 
It  appeared  that,  on  the  21st  of  July,  1836,  an  advertise- 
ment appeared  in  the  Morning  Post  of  that  day,  of  which 
the  following  is  a  copy : — 

''Money  to  lend. 

"  £5000.  A  gentleman  has  this  sum  at  his  bankers',  he 
feels  desirous  of  lending  immediately,  either  in  one  sum  or 
in  amounts  not  less  than  SOOLy  on  personal  security,  at  a 
low  rate  of  interest,  to  parties  requiring  the  same,  either 
for  short  or  long  terms,  without  incurring  the  expense, 
delay,  and  exposure  of  a  mortgage  on  funded,  landed,  or 
other  property,  or  an  application  to  friends  or  trustees ; 
or  any  gentleman  requiring  a  sum  of  60,000/.,  or  a  smaller 
amount,  on  the  deposit  of  his  title  deeds  for  an  agreed 
period,  can  have  the  same  at  4 per  cent.,  without  delay  and 
with  privacy. 

''Apply  confidentially,  by  letters  first,  post-paid,  to  Mr. 
Blake,  No.  44,  Haymarket,  London.** 

The  Rev.  Mr.  Jenner,  the  prosecutor,  who  had  read 
the  advertbement,  wrote  a  letter  addressed  to  "  Mr.  Blake, 
44,  Haymarket/'  of  which  the  following  is  a  copy : — 

"  Sir, — Perceiving  by  your  advertisement  in  the  Morning 
PoBt  that  you  have  money  to  advance  on  personal  secu- 
rity, and  being  anxious  to  borrow  500/.  for  one  year,  im- 
mediately, I  should  feel  obliged  by  your  informing  me 
what  interest  you  will  require,  and  what  expenses  would 
be  incurred  by  me  in  borrowing  that  sum.  If  you  would 
take  the  trouble  of  writing  me  full  particulars,  I  shall  be 
obliged,  and  if  they  are  such  as  I  can  agree  to,  I  will  come 
up  to  town  to-morrow  (Friday)  afternoon. 
"  I  am,  Sir, 
"Your  obedient  servant, 

"  Charles  H.  Jenner. 
"  1,  Chesterfield-street,  July  31st,  1836. 

VOL.  VII.  U  U  N.  p. 
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''  A  letter  put  into  the  two-penny  post  to-morrow  morn- 
ing before  8  o'clock^  will  reach  me  by  18,  and  I  ponld  ar- 
rive in  town  between  3  and  4.    I  leave  town  this  afternoon. 

"  Direct,  Rev.  C.  H.  Jenner, 
"  F.  Dykes,  Esq., 

"Chislehurst,  Kent.** 

On  the  next  day  Mr.  Jenner  went  to  the  Queens 
Head,  Cbiselhurst,  and  there  saw  the  prisoner,  who  did 
not  then  mention  his  name.  Mr.  Jenner  then  said,  "  Mr. 
Blake,  I  believe;"  the  prisoner  made  no  answer,  but 
bowed.  Mr.  Jenner  told  him  he  wanted  money.  The 
prisoner  asked  him  what  sum.  Mr.  Jenner  said,  200/.  for 
one  twelvemonth ;  and  some  discussion  arose  as  to  Mr. 
Jenner*s  means  of  repaying  it.  The  prisoner  said  he  had 
the  money,  and  appointed  to  meet  Mr.  Jenner  the  next 
day  in  London,  and  he  was  to  have  the  use  of  the  money 
at  5  per  cent,  interest,  for  a  twelvemonth.  Mr.  Jenner, 
on  the  3Srd,  saw  the  prisoner,  who  took  from  his  pocket- 
book  a  stamped  piece  of  paper,  and  he  wrote  something 
on  the  upper  comer  of  it,  on  the  left  hand,  which  Mr. 
Jenner  could  not  then  distinguish,  and  which  he  handed 
to  Mr.  Jenner,  and  requested  him  to  write  on  it  ''ac- 
cepted," and  his  name,  winch  Mr.  Jenner  did  ;  and  also 
wrote  on  it,  ''at  the  Bank  of  England,"  the  prisoner 
having  requested  him  to  make  it  payable  there.  Mr. 
Jenner  had  no  account  at  the  Bank  of  England,  but  in- 
tended to  open  an  account  there  before  his  acceptance 
became  due. 

When  Mr.  Jenner  wrote  his  acceptance,  he  did  not 
notice  the  writing  which  the  prisoner  put  upon  the  bill, 
nor  did  he  notice  there  was  any  writing  there. 

The  prisoner  said  he  should  leave  Mr.  Jenner,  for  some 
purpose  which  he  stated.  Mr.  Jenner  said,  "  Then  of 
course  you  will  leave  the  cheque  with  me ;"  the  prisoner 
said  that  was  unnecessary,  and  said,  "  To  shew  you  there 
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can  be  nothing  wrongs  there  are  the  figures,  denotuig  ^80(ML>        igss, 
written  in  the  comer."    At  that  time  Mr.  Jenner  had  hit 
acceptance  in  his  hand ;  he  looked  at  it  in  the  corner,  and 
he  observed  written  in  the  comer  **  2007./'  which  figures 
denoting  200^,  Mr.  Jenner  stated  in  his  evidence   must 
have  been  written  before  Mr.  Jenner  wrote  his  accept- 
ance.    The  prisoner  then  took  the  cheque  away,  and  the 
parties  were  to  meet  at  the  Bank  Coffee  House  in  half  an 
hour;  Mr.  Jenner  went  there,  but  the  prisoner  did  not 
come.    Mr.  Jenner  stated  in  his  evidence,  that  at  the  time 
he  wrote  the  letter,  in  which  he  mentioned  500/.,  he  men- 
tioned that  as  a  nominal  sum,  wishing  to  know  what  the 
expense  of  that  might  be,  not  having  exactly  made  up  his 
mind  when  he  wrote  what  sum  he  wanted ;  but  it  did  not 
appear  that  he  gave  that  explanation  to  the  prisoner.  Mr. 
Jenner  also  stated  in  his  evidence,  that  he  never  gave  the 
prisoner  any  authority  Co  fill  up  that  paper  for  a  greater 
sum  than  SOO/.,  but  it  did  not  appear  that  he  made  any 
such  distinct  declaration  to  the  prisoner. 

Early  in  the  month  of  August,  the  prisoner  saw  a  per- 
son of  the  name  of  Edwards,  and  told  him  he  had  an  ac- 
ceptance of  Mr.  Jenner's  for  500/.,  which  he  wished  him 
to  buy :  and  at  a  subsequent  time  Edwards  agreed  to  buy 
the  bill  for  five  shillings  in  the  pound.  Qe  then  saw  it  for 
the  first  time,  and  it  was  perfectly  blank,  with  the  excep- 
tion of  the  acceptance  ;  and  there  was  a  stamp  on  it,  but 
he  noticed  a  stain  in  the  left-hand  upper  corner ;  and  on 
this  being  remarked  to  the  prisoner,  he  said  it  was  as  he 
had  received  it.  When  Edwards  agreed  to  give  five  shil- 
lings in  the  pound  for  the  bill,  it  was  to  be  drawn  and 
indorsed. 

Curwo&d,  for  the  prisoner.— I  submit,  that  as  the  shew- 
ing of  this  paper  to  Mr.  Edwards  may  be  considered  as 
»i  uttering,  the  counsel  for  the  prosecution  should  elect 
whether  they  will  prove  this  as  the  uttering,  or  state  what 
uttering  they  intend  to  go  upon,  every  uttering  being  a 

u  u  2 
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1836.  distinct  felony ;  and  though  previous  or  subsequent  acts 
may  explain  the  uttering  which  is  the  subject  of  the 
charge,  still  the  charge  miist  consist  of  one  distinct  act  of 
uttering. 

Clarkson,  for  the  prosecution. — There  are  charges  in 
this  indictment  of  forging  and  of  uttering^  and  I  propose 
to  prove  them  by  showing  a  series  of  circumstances. 

LiTTLEDALE^  J. — It  is  not  as  if  they  proposed  to  give 
evidence  of  acts  quite  distinct  from  each  other.  I  think 
we  must  hear  all  the  facts,  which  form  parts  of  one  con- 
tinued transaction,  and  we  cannot  put  the  prosecutor  to 
any  election  till  his  case  is  concluded. 

It  further  appeared,  that  on  the  ISth  August  the  pri- 
soner and  Edwards  met,  and  the  prisoner  produced  the 
acceptance  in  the  same  state  that  Edwards  had  seen  it 
before.  Edwards  then  paid  him  the  money,  50/.,  a  bank 
note,  and  two  cheques,  one  for  25L  and  the  other  for  SOL ; 
and  Edwards  was  to  pay  him  502.  more  if  the  bill  was  paid 
at  maturity,  or  in  the  event  of  his  getting  a  fresh  security. 
The  prisoner  then  delivered  the  blank  acceptance  to  Ed- 
wards, which  he  kept  about  ten  days,  and  then  he  met 
the  prisoner  again,  and  gave  him  the  blank  acceptance  to 
be  drawn  and  indorsed ;  and  on  the  following  day  the  pri- 
soner produced  the  blank  acceptance,  drawn  and  indorsed, 
only  the  name  "C.  Taylor"  as  drawer,  and  "  C.  Taylor *• 
as  indorser;  nothing  else  was  then  written.  Edwards 
then  advised  the  prisoner  to  draw  the  body  of  the  bill, 
which  he  did.  Edwards  made  some  observation  on  the 
bill  being  for  500/.  The  prisoner  produced  the  letter 
from  Mr.  Jenner  of  the  21st  July,  (before  stated),  in  cor- 
roboration that  the  bill  was  for  500/.  Edwards  stated 
that  he  did  not  know  the  circumstances  relating  to  the 
bill  tiU  it  was  delivered  to  him  filled  up. 
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It  was  proved  that  an  acid  had  been  used  on  that  part         1836. 
of  the  paper  where  the  stain  was,  and  that  an  acid  apjplied 
there  would  have  the  effect  of  discharging  ink ;  but  the 
persons  who  gave  evidence  as  to  the  acid,  did  not  prove 
what  had  been  there  before  the  acid  was  applied. 

Curwoodf  for  the  prisoner. — I  submit,  in  the  first  place, 
that  the  delivery  to  Mr.  Edwards  of  the  blank  acceptance 
was  hot  an  uttering  of  a  forged  bill  of  exchange. 

LiTTLEDALE,  J. — When  it  was  first  given  to  Edwards, 
it  is  quite  clear  that  it  was  nothing  at  all  more  than  the 
acceptance  as  written  by  Mr.  Jenner. 

Curwood. — ^That  being  so,  I  will  now  come  to  the  filling 
up  by  the  prisoner.  I  do  not  find  any  case  like  the  pre- 
sent, and  though  this  may  have  been^  and  perhaps  is,  a 
breach  of  trust  and  a  fraud,  still  it  may  not  be  forgery.  I 
am  fully  aware  that  if  a  man  write  over  the  genuine  signa- 
ture of  another  an  instrument,  (and  I  limit  my  admission 
to  an  instrument^  which  he  is  not  authorized  to  write,  it 
is  forgery ;  and  the  strongest  instance  which  I  am  aware 
of  on  this  subject  is  mentioned  by  Lord  Coke  (a).  In 
that  case  a  person  had  written  a  letter,  and,  as  was  usual 
at  that  time  when  a  person  wanted  to  shew  respect 
to  the  individual  he  addressed,  he  put  his  signature  at  a 
distance  below  his  letter  (&)•  This  signature  the  prisoner 
cut  oflT,  and  wrote  a  release  on  the  blank  paper  above  it, 
and  this  was  held  to  be  forgery.  However,  the  present 
case  is  different,  as  here  the  prisoner  had  authority  from 
Mr.  Jenner  to  write  a  bill  of  exchange ;  and  what  the 
prisoner  has  done  is,  I  submit,  only  a  breach  of  the  trust 
reposed  in  him,  as  he  has  written  a  bill  for  500/L  instead  of 
200A  I  submit  also  that,  to  be  a  forgery,  it  must  either  be 
where  the  party  has  had  no  authority  to  draw  the  instru- 

(a)  3  Inst.  171*  W)  Sometimes  5  or  6  inches. 
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ment  at  all^  or  where  a  complete  instrument  has  been  al- 
tered. The  alteratbn  of  the  2  to  the  5  in  the  figures,  if 
niade>  was  done  before  the  bill  was  drawn,  and  so  conld 
not  be  altering  a  bill ;  and  all  that  the  prisoner  has  done 
is,  that  he  has  deceived  his  employer  by  drawing  for  too 
much ;  but  still  he  had  authority  to  draw  a  bill  on  the 
prosecutor. 

Clarksan,  for  the  prosecution. — ^Forgery  is  the  ftlse 
making  of  any  instrument  to  deceive  another.  Sir  Edward 
East,  in  his  Pleas  of  the  Crown,  lays  down  (a),  that  forgery 
''  denotes  a  false  making,  which  includes  every  alteration 
or  addition  to  a  true  instrument, — a  making  malo  animo 
of  any  written  instrument  for  the  purpose  of  fraud  and  de- 
ceit :"  and  {b)  so, ''  making  a  fraudulent  insertion,  altera- 
tion, or  erasure  in  any  material  part  of  a  true  instrument, 
although  but  in  a  letter,  and  even  if  it  be  afterwards  exe- 
cuted by  another  person,  he  not  knowing  of  the  deceit,  or 
the  fraudulent  application  of  a  true  signature  to  a  fidse 
instrument  for  which  it  was  not  intended^  or  vice  versa, 
are  as  much  forgeries  as  if  the  whole  instrument  had  been 
fabricated.'*  I  submit,  that  if  a  person  has  authority  to 
make  a  bill  of  exchange  for  SOOA,  and  he,  malo  animo, 
and  with  intent  to  defraud,  makes  one  for  a  larger  sum,  it 
is  forgery.  If  a  man  write  a  bill  over  the  genuine  signa- 
ture of  another,  that  is  forgery ;  and  why  ?  Because  he  has 
no  authority  to  do  so.  Suppose  a  person  has  authority  to 
draw  a  will,  and  to  insert  a  legacy  to  himself  for  5001., 
and  he  inserted  one  for  5000/.  instead,  would  not  that  be 
forgery  ? 

Holland,  B. — It  is  so  laid  down  by  the  text  writers. 

Clarkson. — Sir  Edward  East  says  (c),  that  forgery  may 

(a)  2  Ea.  P.  C.  852.  (6)  Id  855. 

i,c)Id.855. 
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be  committed  by  a  party  making  a  false  deed  in  his  own         iBd6. 
name,  if  he  antedates  it  with  intent  to  defraud.     I  hope, 
therefore,  that  your  Lordship  will  leave  it  to  the  jury  to 
say  whether  there  was  a  false  making  here  or  not. 

LiTTLBDALE,  J. — ^What  amounts  to  a  false  making  is 
matter  of  law.     We  think  the  case  must  proceed. 

CurtDood  addressed  the  jury  for  the  prisoner. 

LmxEOALE,  J.  (in  summing  up). — If  a  person  gives  to 
another  a  blank  acceptonce,  and  at  the  time  limits  the 
amount  either  by  writing  upon  it  or  otherwise,  I  give 
it  as  my  opinion,  with  the  concurrence  of  my  brother 
BoUand,  that  if,  in  the  filling  up  of  the  acceptance,  that 
amount  be  exceeded,  with  intent  to  defraud  either  the 
acceptor  or  any  other  person,  that  is  in  law  a  false  making 
and  a  forgery.  I  lay  this  down  to  you  at  present  subject 
to  the  opinion  of  the  Judges,  who  will  consider  of  this 
case  hereafter.  You  will  say  whether  the  prisoner  wrote 
this  bill  with  intent  either  to  defraud  Mr*  Jenner  or  Mr. 
Edwards ;  and  I  wish  you  also  to  inform  me,  whether  the 
figures  ^*  200/.'*  were  on  the  comer  of  the  paper  when  it 
was  taken  away  by  the  prisoner ;  and  also,  whether  the 
authority  to  fill  up  the  bill  was  confined  to  200L 

Verdict — Guilty. — ^The  jury  adding,  that  they 
were  of  opinion  that  the  figures  denoting 
SOO/.  were  on  the  corner  of  the  paper  when 
it  was  taken  away  by  the  prisoner  from  Mr. 
Jenner ;  and  also,  that  the  authority  to  fill 
up  the  bill  was  confined  to  200^ 

ClariMon^  and  Doanet  for  the  prosecution. 

Curwoodf  for  the  prisoner. 

[Attornies — Flower  Sf  Co,,  and  E,  Itaact,^ 
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1837.  BEFORE.  LORD  DBNMAK,  C.  J.  ;     TINDAL,  C.  J.;    LORD  ABIN- 

6ER>  C.  B.;  PARKi  J*;  GASELEEy  J.;  VAUGllANi  J.; 
PARKB^  B. ;  BOLLAND,  B.  ;  ALDERSON,  B.;  PATTE80N»  J.; 
WILLTAMSi  J.;    AND  COLERIDGE^  J. 


Jamuuy  21st 


Curwood,  for  the  prisoner. — ^The  question  is,  whether  a 
person  having  authority  to  draw  a  bill  for  200/.,  who,  by 
an  excess  of  authority,  draws  a  bill  for  500/.|  be  guilty  of 
forgery.  It  is  true  that  the  figures  ^*  SOO/."  were  pre- 
viously on  the  comer  of  the  paper ;  but  I  submit  that  they 
were  mere  direction,  and  no  part  of  the  instrument  itself; 
for  if  a  bill  was  in  the  body  of  it  for  two  hundred  pounds, 
and  had  the  figures  **  500/.'*  in  the  margin,  the  party 
would  only  be  liable  to  pay  200/.  With  respect  to  the 
writing  of  the  body  of  the  bill  itself,  the  distinction  I  take 
to  be  this, — that  where  a  person  has  a  right  to  make  an 
instrument  of  a  certain  nature,  he  is  not  guilty  of  a 
forgery  by  making  an  instrument  of  that  nature,  though 
to  an  amount  above  that  for  which  he  was  authorized  to 
make  it.  The  present  case  is  in  its  circumstances  new, 
and  the  nearest  case  that  I  can  find,  is  that  stated  by  the 
text  writers,  that  if  a  person  authorized  to  draw  a  will  omit 
a  legacy,  it  is  no  forgery ;  but  if  he  insert  a  legacy  of  his 
own  head,  it  is  so.  I  am  aware  that  it  may  be  said,  that 
in  that  case  the  party  had  authority  to  make  the  will,  and 
merely  exceeded  his  authority  with  respect  to  the  legacy, 
and  that  this  militates  against  my  position.  The  case  upon 
which  this  is  founded,  is  Combers  case,  which  is  reported 
by  Noy  (a),  and  related  to  the  will  of  Brackenbury,  an 
usher  of  the  King ;  and  it  is  there  laid  down,  that  the 
omitting  a  legacy  is  not  forgery  ;  but  if  the  devise  had 
been  to  A.  for  life,  the  remainder  to  B.  in  fee,  and  he  that 
writes  the  will  omits  the  estate  to  A.  for  life,  by  which  the 
fee  is  presently  in  B.,  that  is  forgery.  The  same  case  is 
also  more  fully  reported  in  Moore  (A),  and  it  there  further 

(«)  Noy,  Rep.  101.  ih)  Moore,  769. 
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appears,  that  this  was  not  the  point  on  which  the  case 
turned^  and  that  the  Court  also  held,  that  filling  up  blanks 
while  the  testator  was  not  of  sane  memory,  was  only  a 
misdemeanor.  Now,  the  first  observation  I  would  make 
on  that  case  is,  that  it  was  decided  in  the  Star  Chamber, 
a  Court  not  bound  by  the   strict  rules  of  law  (a);  and. 


1837. 


(0)  The  Judges  of  the  court  of 
Star  Chamber  were,  the  lord  chan- 
cellor, lord  treasurer,  lord  prefii" 
dent  of  the  Council,  the  lords  spi- 
ritual, temporal,  and  others,  of  the 
Priyy  Council,  the  principal  judges 
of  the  realm,  and  such  other  lords 
of  parliament  as  the  King  should 
name;  and  the  Court  could  not 
sit  for  the  hearing  of  cases  under 
the  number  of  eight  at  the  least.  Its 
days  of  sitting  were  every  Tuesday 
and  Friday  in  Term,  and  the  day 
after  Term.  This  Court  inflicted 
punishment  by  fine,  imprisonment, 
piUory,  loss  or  tacking  of  ears, 
stigmata  in  the  fisce  &c.  (4  Inst. 
60,  et  seq.)  And  Lord  Coke  adds, 
that  the  jurisdiction  *<  eztendeth 
not  to  any  oflfence  that  concerns 
the  life  of  a  man,  or  the  obtrun- 
cation  of  any  member,  the  ears 
only  excepted."  In  West's  Simbo^ 
leography,  part  2,  p.  337^  et  seq., 
^  be  found  an  account  of  the 
practice  of  this  Court,  together 
with  a  collection  of  precedents, 
which  are  all  in  the  EngUsh  lan- 
guage, and  in  the  same  form  as 
bills  and  answers  in  Chancery  at 
this  day ;  and  among  them  is  a  bill 
(temp.  Eliz.)  for  forging  a  bond. 
It  is  in  the  following  form  :— 

"  To  the  Queen's  most  excellent 
Majesty— Most  humbly  complain- 
u>gi  sheweth  unto  your  most  ex- 
cellent Migesty  that"  [it  here  re- 
cites the  Stat.  6  Eliz.  c  14,  and 
*tatei  the  manner  in  which  the 


forgery  was  committed.]  *'  In 
tender  consideration  whereof,  and 
that  your  poor  subject  is  without 
all  remedy  by  the  due  course  of 
the  common  laws  of  this  realm, 
'*  May  it  please  your  most  excel- 
lent Majesty,  of  your  abundant 
grace  and  clemencies,  to  grant 
your  Migesty's  most  gracious  writ 
of  subpcena,"  to  be  directed  to  the 
said  — ,  commanding  him  per- 
sonaUy  to  appear  before  the  lords 
of  your  hon.  Council  in  your  Ma- 
jesty's high  Court  of  Star  Cham- 
ber, to  answer  the  premises, ''  and 
to  stand  and  abide  such  further 
order  and  direction  therein,  as  by 
the  lords  of  your  Majesty's,  said 
Council  riiall  be  thought  meet  and 
convenient,'* 

The  defendant's  answer  is  en- 
titled "  The  answer  of ,  one 

of  the  defendants,  to  the  bill  of 

complaint  of ,  complainant.*' 

It  commences  with  the  defendant 
reserving  to  lumself  ^'  all  benefit, 
of  exception  to  the  uncertainty, 
insufficiency,  and  other  imperfec- 
tions of  the  bill  of  complaint;" 
and  then,  either  denying  the  charge 
or  stating  the  matter  of  defence, 
it  concludes  with  praying  to  be 
dismissed,  mth  costs.  There  is 
also  in  the  same  work,  (p.  346),  a 
form  of  a  demurrer  to  a  bill  in  the 
Star  Chamber,  on  the  ground  that 
it  called  on  the  defendant  to 
answer  as  to  a  ^crime  that  might 
put  his  life  in  jeopardy. 
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1837.  therefore,  as  to  a  matter  of  law»  not  of  high  authority ;  and 
I  would  further  obserre,  that  having  decided  that  getting 
a  man's  signature  to  the  filling  up  of  blanks  while  he  is 
not  of  sane  mind  is  not  forgery,  they  hold  that  a  mere 
excess  of  authority  is  so.  It  is  not  said  whether  or  not 
there  was  a  previous  direction  by  the  testator  for  filling 
up  the  blanks ;  but  if  there  was,  it  could  hardly  have  been 
held  to  be  a  misdemeanor.  I  should  also  submit  that 
the  authority  of  Combers  case  is  further  weakened  by  the 
case  of  Sir  John  Mcurvjfn  (a).  That  was  also  a  case  in  the 
Court  of  Star  Chamber,  and  there  **  it  was  moved  for  a 
doubt,  if  one  who  writes  the  will  of  a  man  lying  mortaDy 
sick,  insert  a  clause  or  article  in  the  will  after  the  testator 
is  speechless  and  without  memory,  and  be  did  not  com- 
mand the  writer  beforehand  to  put  in  that  article  or 
clause,  whether  this  be  a  forgery  of  the  will,  and  punish- 
able by  the  stat  5  Eliz.  c.  14?  and  it  was  resolved  and 
agreed  by  the  best  opinions  there,  that  he  is  not,  nor  was 
it  the  intention  of  the  makers  of  the  said  laws.**  I  would 
also  observe,  that  in  commenting  on  this  statute.  Lord 
Cdce  (&)  falls  into  an  error,  as  he  incorrectly  states  that 
in  Dyer  it  is  said  that  this  is  not  punishable  at  all.  I 
submit  that  forgery  is  the  false  making,  or  the  alteration 
of  a  complete  instrument  Here  the  prisoner  merely  drew 
a  bill  of  exchange  for  a  greater  sum  than  that  for  which  he 
was  authorized  to  draw  it,  he  being  authorised  to  use  this 
very  acceptance  for  the  drawing  of  a  bill  of  exchange, 
but  to  a  smaller  amount  Having  thus  disposed  of  the 
only  case  which  bore  against  my  client,  I  will  now  pal 
it  upon  legal  principle ;  and  the  nearest  is  that  of  em- 
bezzlement by  servants,  who  at  common  law  were  not 
guilty  of  larceny,  though  by  an  excess  of  authority  they 
converted  money  to  their  own  use,  which  they  had  auth<^> 
nty  to  receive  to  the  use  of  their  masters  ;  and  inasmuch 

(a)  Dy.  288  (a).^This  case  was     com,  3  Jac. 
bedded,  12  Elia.;   and    Combe't         (()  3  Inst.  170. 
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as  all  felonious  forgeries  depend  on  statutes  only,  I  sub*"         1937. 
miti  upon  the  true  principles  of  criminal  law,  the  words 
of  those  statutes  ought  never  to  be  exceeded* 

Park,  J. — ^There  was  a  case  of  a  nian  who  doubled 
down  the  stamp  of  a  receipt,  which  was  really  to  be  given 
for  interest,  so  that  the  stamped  part  of  the  paper  was  not 
written  on  ;  and  when  the  receipt  was  signed,  he  took  it 
away,  and  wrote  ^*  a  hundred,'*  which  was  the  principal 
sum,  on  the  part  of  the  paper  which  had  been  doubled 
down ;  and  in  the  next  line,  he  added  the  words  **  princi- 
pal and,**  so  that  when  opened  out  it  was  a  receipt  for 
principal  and  interest,  instead  of  being  interest  only. 
This  was  discovered  at  Nisi  Prius  by  the  extreme  acute- 
nesi  of  Sir  W.  Garrow;  and  the  party  I  believe  was  after- 
wards executed  for  the  forgery. 

Curwood. — That,  my  Lord,  was  an  alteration  of  a  com- 
plete receipt. 

The  Judges  having  considered  the  case, — 

Mr.  Justice  Williams  gave  judgment — John  Minter  Feb.  lit. 
Hart,  you  were  convicted  at  the  last  Session  upon  an  in- 
dictment, charging  that  you  forged,  and  also  uttered,  a  bill 
of  exchange  for  500/.  with  intent  to  defraud  Charles  Her- 
bert Jenner.  The  case  was  argued  before  the  Judges  by 
your  learned  counsel,  Mr.  Curwood^  and,  as  the  Judges  all 
thought,  ably  argued  by  him.  The  main  topic  he  urged 
was  in  substance  this,  that  as  you  might  have  drawn  a  bill 
for  SCO/.,  which  would  have  been  an  innocent  act,  the  ex- 
ceeding of  your  authority  was  at  most  a  fraud  only,  and 
not  a  forgery.  It  was  found  by  the  jury  that  your  autho- 
rity was  limited  to  SOO/L  only;  and  that  being  so,  the  Judges 
are  unanimously  of  opinion  that  your  drawing  the  present 
bill  for  an  amount  beyond  200/.,  was  a  false  making,  and 
a  forgery.    AU  the  Judges  not  prevented  by  sickness 
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heard  the  argument  of  your  ca8e»  and  they  entertain  no 
doubt  that  the  verdict  pronounced  against  you  was  right, 
and  it  must  stand  accordingly. 

The  prisoner  was  afterwards  sentenced  to  be  transported 
for  life. 


before  mr.  common  serjeant  mirehousr. 

Rex  v.  Thomas  Axlen. 

fafrim^JUn'^D  liARCENY.— The  prisoner  was  indicted  for  stealing 
on  a  China         three  chests  of  tea  out  of  the  Aurora  of  London,  on  the 

"wojBgCf  and 

three  chests  of    high  seas,  when   that  vessel  was  lying  off  Wampa,  in 

tea  were  stolen     ^t - 
from  her  when     ^nma. 

^^"teSTha^*  The  larceny  was  proved,  and  it  was  proved  that  the 
Wampa  was  on  vessel  lay  off  Wampa,  in  the  river,  at  a  distance  of  twenty 
or^Oiirty  naUes  or  thirty  miles  from  the  sea.  No  evidence  was  given  on 
Mdno e^nce  ^^®  P*^***  ^^  ^^^  prosecution  as  to  the  tide  flowing,  or 
was  given  as  to    otherwise,  at  the  place  where  the  vessel  lay. 

the  tide  flowing  '^  ^ 

there  or  not : — 

^^mm^  Clarkson,  for  the  prisoner,  submitted  that  the  offence 
evidence  that      y^^  j^q^  committed  on  the  high  seas,  so  as  to  be  within 

theshipwason  ^  ' 

the  high  seas  to  ihe  jurisdiction  of  the  Central  Criminal  Court. 

give  the  Centiml 
Criminal  Court 

jorisdlction.  ipjj^  learned  Common  Serjeant  said  he  would  reserve 

the  point  for  the  consideration  of  the  Judges. 

Verdict— Guilty. 

C.  Phillips,  for  the  prosecution. 
Clarkson,  for  the  prisoner. 
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The  Judges  having  considered  the  case —  1837. 


Allen. 
Feb.  Is/. 


Rex 

Mr.  Justice  Williams  delivered  judgment. — You  were  ^  v. 
convicted  of  larceny,  in  stealing  three  chests  of  tea  on 
the  high  seas ;  and  a  question  was  raisedi  whether  there 
was  evidence  sufficient  to  shew  that  the  offence  was  com- 
mitted on  the  high  seas  7  The  Jddges  have  considered 
the  objection ;  and,  from  the  circumstance  that  the  tea 
was  stolen  on  hoard  the  Aurora,  which  had  crossed  the 
ocean,  they  are  of  opinion  that  there  was  sufficient  evi- 
dence, and  that  the  conviction  is  right  (a). 

(a)  Asto  thejarisdictionof  the  In  the  statutes  of  the  realm, 

Admiralty,    see   Com.  Dig.  tit.  published  by  the  Record  Com- 

Adminltyi  4  Inst.  134  et  seq.  In  misaon,  tlus  statute  was  print- 

the  esse  of  Leigh  t.  BurUy^  Ow.  ed  from  the  statute  roll,  under  the 

Rep.  122,  it  was  said  by  the  Judges,  immediate  inspection  of  Mr.  Jus- 

"that  the    stat.  16  R.  2,  c.3,  is  dee  Taunton  ^then  at  the  bar),  and 

misprinted,  viz.,  that  the  admiral  thewoidsare^'penvaliespountz"; 

shall  have    jurisdiction    to  the  but  it  is  stated  in  a  note,  that  in 

bridges ;  for  the  translator  mis-  the  Rot.  Pari,  the  last  word  is 

took  bridges  for  points,  that  is  to  "  pontz.*' 
say,  the  land's  end.'' 


THIRD  SESSION,  1837. 

BBPORB    MR.   JUSTICE  PARK,     MR.    BARON    ALDBR80N,    AND 
MR.  JUSTICE  PATTESON. 


Rex  r.  C.  Millar. 

fw\  Jan.  5th, 

X  HE  prisoner  was  indicted  at  common  law  for  stealing  ^  ^^  indicted 

at  the  parish  of  Hayes,  in  the  county  of  Middlesex,  a  **  connnon  Uw 

quantity  of  lead,  stated  in  the  first  count  to  be  the  pro-  wnyX^tei^ng 

in  Middleflex  a 
quantity  of  lead.  It  appeared  that  the  lead  was  atolen  from  the  roof  of  the  church  of  Irer,  in 
Buckioghamshire.  The  priaoner  was  Indicted  at  the  Central  Criminal  Court,  which  has  jurisdic- 
ticm  m  Middlesex,  hut  not  in  Buckinghamshire  i—HeU,  that  he  could  not  be  oinTicted  there,  on 
Uiegroood  that  the  original  taking  not  being  a  larceny,  but  created  by  ttotute  a  felony,  the 
raosequent  possession  could  not  be  considered  a  larceny. 
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Ig37.         petty  of  the  Rev.  Mr.  Ward ;   and  in  the  seeond,  the 
^l^         property  of  the  churchwardens  of  the  parish  of  Iyer,  in 

«•  Buckinghamshire, 

Millar.  -  .        _ 

it  was  proposed  to  shew,  on  the  part  of  the  prosecution, 

that  the  lead  bad  been  stolen  from  the  parish  church  of 
Ivor,  in  Buckinghamshire  ;  but  the  only  evidence  to  con- 
nect the  prisoner  with  (he  case  was,  that  he  was  found  in 
possession  of  it  at  Southall,  in  Middlesex^  a  place  within 
the  jurisdiction  of  the  Central  Criminal  Court,  which  Iver, 
in  Buckinghamshire,  was  not  (a). 

The  Judges  were  of  opinion  that,  under  the  circum- 
stances, the  prisoner  could  not  be  convicted  within  the 
jurisdiction  of  the  Central  Criminal  Court  {b). 

Verdict — Not  guilty. 

Clarkson,  for  the  prosecution. 
C.  PhiUipSf  for  the  prisoner. 


(a)  The  76th  section  of  the  Stat,  in  England  relating  to  Larceny 
7&8Geo.4,  c. 29,  was  referred  and  other  Offences  connected 
to  as  bearing  on  the  question ;  therewith." 
because  it  says,  "  That  if  any  per-  (6)  In  Archbold's  Criml.  Law 
son,  having  stolen,  &c.  any  pro-  (6th  ed.,  p.  147),  it  is  said,  "If  it 
perty  in  one  part  of  the  United  be  proved  that  the  larceny  was 
Kingdom,  shall  afterwards  have  it  actually  committed  by  the  defieD* 
in  his  possession  in  any  other  part  dant  in  another  county^  or  in  an> 
of  it,  he  may  be  dealt  with,  &c*,  other  part  of  the  United  King- 
in  that  part  of  the  United  King-  dom,  and  that  he  carried  the  goods 
dom  where  he  shall  so  have  such  at  any  distance  of  time  through 
property,  in  the  same  manner  as  or  into  the  county,  or  other  ex- 
if  he  had  stolen  or  taken  it  in  that  tent  of  the  Court's  jurisdiction,  it 
part."  But  it  was  considered  not  will  be  sufficient ;  unless  the  na- 
to  apply,  as  the  introductory  words  ture  of  the  property  be  changed, 
of  the  section  are*  **  That  nothing  and  the  indictment  be  for  stealing 
in  this  act  contuned  shall  extend  the  article  in  its  original  state." 
to  Scotland  or  Ireland,  except  as  In  the  same  work,  p.  20,  it  is  said* 
follows,  that  is  to  say,'*  to.  The  ^  If  a  man  commit  a  larceay, 
act  is  entitied,  **  An  Aet  for  con-  simple  or  compound^  In  one 
solidating  and  amending  the  Laws  county,  and  carry  the  goods  with 
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ReX  '9.  CoY£NET. 


Jan,  6th. 


JL  HE  prisoner  was  indicted  for  stealing  two  bank  notes  a  magistrate  is 
from  the  person  of  William  Burton  Newenbam.  ^^  to  return  ail 

In  consequence  of  an  important  statement  made  by  the  {Jc  wttn****^  **^ 
prisoner  to  a  police  officer  having  been  proved  by  the  >  charge  of 
officer^  Park,  J.,  who  was  examining  from  the  deposi-  a\uiuith^i^l- 
tions,  not  finding  it  there,  made  some  general  observa-  ™i  thoughr**' 
tions  in  censure  of  what  his  Lordship  termed  "the  "nccthcact 
slovenly  manner  in  which  the  clerks  to  the  justices  take  soner  a  copy  of 
down  the  depositions.**  they^oS^?to*' 

contain  what 

Alder^on,  B.,  said, — ^The  magistrate  is  not  bound  by  ne  may  know 

what  he  hai  to 
answer,  yei 
there  if  a  difference  between  a  witness  at  the  trial  adding  to  his  deposition,  and  his  contradicting 
it;  and  it  seems  that  the  chief  object  of  granting  the  prisoner  the  depositions  was  to  guard  against 
an  attempt  at  such  contradiction. 


him  into  another  coanty,  he  rosy 
be  indicted  for  the  simple  or  com- 
pound larceny  in  the  county  in 
which  he  committed  it;  or  he 
may  be  indicted  for  it  as  a  simple 
larceny  in  the  county  into  which, 
or  in  any  of  the  counties  through 
which,  he  carried  the  goods;  for, 
m  conteknplation  of  law,  there  is 
such  a  taking  and  carrying  away 
as  constitute  the  offence  of  lar- 
ceny in  every  place  through  which, 
at  any  distance  of  time,  (i2.  v. 
Parkin^  R.  &  M.  45),  the  goods 
were  carried  by  him.  1  Hale» 
507;  2  Id.  163;  3  Inst.  113;  1 
Hawk.  c.  33,  6. 62;  4  Bl.  Com. 
304;  2  Bast,  P.  C.  771-  The 
larceny  itself  is  ambulatory,  bat 
the  aggravated  circiimstances  are 
ixed  and  stalionary.  1  Hale,  536; 
Je.T.  Tkonuon,  2  Ross.  174." 
The  decision  in  the  case  above 


reported  seems  to  have  proceeded 
upon  the  ground  that  the  offence 
which  the  prisoner  in  fact  com- 
mitted was  not,  like  burglary  or 
robbery,  a  larceny,  accompanied 
by  aggravated  circumstances,  but 
the  offence  of  stealing  lead  fixed 
to  a  building,  which  was  an  of- 
fence created  a  felony  by  statute ; 
and  that,  as  there  was  no  larceny 
in  the  original  taking,  there  could 
not  be  any  in  the  subsequent 
possestton  e  and,  under  these  cir- 
cumstances, ^  Judges  were  of 
opinion  that  the  prisoner  must  be 
remitted  to  Buckingfaamshire,  to 
be  tried  at  the  asrizes  for  the 
felony  committed  ia  that  county, 
and  could  not  be  tried  as  for  olar- 
cevf  committed  in  the  county  of 
Middlesex,  and  therefore  withim 
the  jorisdiction  of  the  Central 
Criminal  Court 
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law  to  return  all  that  is  stated  ;  but  only  all  that  is  mate- 
rial to  the  felony  (a). 

C.  PhiUipSt  in  his  address  to  the  jury,  was  comment- 
ing on  the  omission  by  the  magistrate,  saying,  that  the 
object  of  the  act,  in  giving  copies  of  the  depontioos  to 
the  prisoner,  was,  that  he  might  know  what  he  was  to 
answer,  not  being  at  the  time  in  a  situation  properly  to 
understand  all  that  was  being  said  (&)• 

Alderson,  B. — ^There  is  a  difference  between  add- 
ing and  contradicting.  I  apprehend  the  object  was  to 
see  that  witnesses  did  not  swear  a  thing  before  the 
magistrate,  and  contradict  it  at  the  trial. 

Patteson,  J.,  concurred  in  this  observation. 

Park,  J.,  said,  that  at  present,  until  the  depositions 
were  put  in,  as  ihey  must  be^  it  could  not  betakenthat 
there  was  any  omission  at  all  (c).    Upon  which  C  Philip 
said  that  he  should  put  them  in. 

Verdict — ^Guilty. 

C/arkson,  for  the  prosecution. 
C.  PhiUipSf  for  the  prisoner. 

(a)  The  'Stat.  7  Qeo.  4,  c.  64,  livered  to  the  proper  officer  of  the 

8.  2,  under  which  depoftitioD8,&c.,  Court  in  which  the  trial  is  to  be, 

are  now  taken,  provides  that  the  before  or  at  the  opening  of  the 

justice  shall  take  the  examination  Court. 

of  the  prisoner,  '*  and  the  informal  (6)  See  the  cases  of  Rex  t.  Gradg 

tion  upon  oath  of  those  who  shall  ^  CurUjf,  ante,  p.  650,  and  jB»  t. 

know  the  facts  and  circumstances  Simotu,  ante.  Vol.  6,  p.  540. 

of  the  case,  and  shall  put  the  same,  (c)  See  the  resolutions  of  the 

or  as  much  thereof  as  thaU  be  mate-  Jodges  on  the  sabject  of  cross- 

rial,  into  writing,''  and  subscribe  examining  upon  the  depontiona, 

them,  and  cause  them  to  be  de-  &c.,  post,  p.  676. 
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Rex  9.  Atkinson.  ,         ^,, 

January  6th, 

X  HE  prisoner  was  indicted  for  forging  a  bill  of  ex-  A.,  being  in 
change  for  1000/.,  at  twelve  months  after  date,  with  intent  ^p7Hed^oT^ 
to  defraud  one  Lauderdale  Maule.— There  were  other  ^'ho  drew  a  bill 

for  that  amount, 

counts,  charging  the  intent  to  be  to  defraud  a  person  named  ^hich  a.  ac- 
Lane,  and  another,  charging  it  to  be  to  defraud  Messrs.  at  three  months 
Cox  &  Co. — The  prisoner  was  also  charged  with  uttering  t'few^dlya  b!" 
the  forged  bill.  «^.""<^ '«  A.,  and 

^  said  that  he 

could  not  get 

The  prosecutor.  Captain  Maule,  said, — In  the  early  part  discounted,  as 
of  the  year  1&%  I  was  in  want  of  1000/.     I  saw  the  pri-  *'  ^"  ^o.  W. 

^  *  and  proposed 

oner  on  the  11  th,  and  also  on  the  14th  of  February,  at  107,  that  two  bills  for 
Jermyn   Street.     I  accepted  there  a  bill  drawn  by  the  should  be  sub- 
prisoner.     This  is  it;  it  was  then  at  three  months;  he  forsooiww* 
drew  it  with  the  same  ink  as  I  accepted  it  with ;  he  was  <*"7n  by  B., 

*  and  accepted  by 

to  get  it  discounted  for  my  use.     On  the  23rd  February  a.    b.,  upon 
I  saw  him  again;  he  told  me  the  biU  for  1000/.  was  too  lod«t7oy^^^^^ 
large,  and  he  could  not  get  it  discounted,  and  that  he  J<>fo^biUin 

^   *  ®  '  ^  a. 's  presence, 

thought  he  should  be  able  to  get  two  for  500/.  discounted  but  did  not  in 
better.     I  said  I  would  give  him  one  in  the  mean  time  for  on  the  contrary 
500/.    Upon  this  he  put  his  hand  in  his  waistcoat  pocket,  from'a  bin  at 
and  said,  as  the  1000/.  bill  bore  both  our  signatures  it  might  ^^ree  lo  a  biU 
as  well  be  destroyed.    He  then  pulled  from  his  pocket  a  months-.— 
piece  of  paper,  which  he  said  was  my  bill  for  1000/.;  he  was  forgery  in 
unfolded  it,  and  held  it  in  his  hand  a  little  while,  and  then  f"/^^  |?*f"^ 

'  '  to  defraud  A. 

tore  it  in  two,  and  put  in  the  fire.  1  believed  it  to  be  my 
bill  for  1000/. ;  he  did  not  put  it  into  my  hands,  but  it  ap- 
peared from  the  size  to  be  it.  I  then  accepted  the  500/. 
bill.  I  never  received  any  money  at  all  from  him.  On 
the  1st  of  March  I  saw  him  again,  and  requested  him  to 
return  the  500/.  bill ;  he  gave  it  me.  The  word  three  in 
the  1000/.  bill  has  been  altered  into  the  word  twelve.  I 
think  it  is  apparent  that  the  top  of  the  h  of  the  word 
three  is  on  it  now.  I  also  think  the  whole  of  that  part 
of  the  bill  which  was  in  the  prisoner's  handwriting,  has 
VOL.  VII.  XX  N.  p. 
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been  done  over  again  in  a  stronger  ink.  Until  I  received 
a  letter  from  Mr.  Lane»  in  May,  18S6,  requiring  payment, 
I  had  not  the  slighteBt  idea  that  any  bill  of  mine^  purport* 
ing  to  be  at  twdve  months'  date^  wm  in  the  market.  I 
never  lent  him  my  aeceptance  in  any  way*  On  his  croes- 
esaminatioa  be  said»— nThere  was  «o  agreement  that  the 
prisoner  ahould  have  any  thing  out  of  it ;  there  was  no 
arrangcmeni  to  diiide  the  money  i  it  waa  solely  for  my  \ 


Mr.  Lane  stated,  that  he  was  the  present  holder  of  tbe 
bill ;  that  he  received  it  from  the  prisoner  about  the  14th 
or  15th  of  Febrtwry,  1836.  The  bill  was  dated  the  SSth 
of  February,  ISSfi. 

Clark^an,  for  tht  prosecution,  referred  to  Beat's  Crown 
Law,  vol.  9,  p.  8fi&  The  alteration  made  by  the  prisoner 
gives  a  new  operation  to  the  balU  And  in  fact  makes  it  e 
new  bilL  It  was  uttered  to  Mr.  Lane,  eleven  months  after 
the  date,  being  eigbtinontbs  after  the  original  time  at  which 
it  would  have  become  due«  No  one  without  inquiry  would 
have  taken  a  biH  which  was  ao  long  over-due* 

AdolphuBi  for  tbe  prisoner. — ^The  keeping  of  a  biH  wbidi 
was  supposed  to  he  deati oyed»  is  not  a  forgery ;  and  what* 
ever  state  it  is  in,  you  do  not  ia  fact  defraud  a  man,  if 
you  lengthen  the  time  of  payment.  But  it  is  said,  that 
if  the  bill  was  over-due,  it  would  not  be  negotiable^  but  it 
would  be  a  bill  to  be  bought  and  sold  in  the  market. 

Park,  J.,  in  summing  up»  after  stating  the  different 
counts  in  tbe  indictment,,  said : — I  will  say  nothing  about 
those  counts  which  state  the  intent  to  be  to  defraud  Mr. 
Lanei  because  I  think  there  could  not  be  any  intention  to 
defraud  a  man  who  took  it  just  before  it  became  due,  and 
without  proof  of  his  having  given  any  coosideratiou  for  iu 
The  question  is,  whether  the  bill  in  question  has  been 
ibiged.    There  is  no  doubt  that  the  prisoner  uttered  it  to 


Atumsoii. 
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Mr.  Lane.    Hm  Lordfihip,  (after  vemarking,  with  refer-         1837. 
enee  to  Garisan  hairing  refeired  l^  East's  Crown  Law,      ^     ^"^ 
thaX  living  authors  were  not  to  be  cited  as  authorsties),  «. 

proceeded, — According  to  Ras8eU(a)9  **  not  oialy  the  fabri- 
cation and  false  making  of  the  whole  of  a  written  instru* 
ment,  but  a  fraudulent  insertion,  alteration,  or  erasure, 
[therefore  you  must  be  of  o}ttiiion,  that  it  was  a  fraudu- 
lent alteration  before  you  can  convict],  even  of  a  letter, 
in  any  material  part  of  a  true  instrument,  whereby  a  new 
operation  is  given  to  it,  will  amount  to  forgery/'  It  is  said, 
on  the  part  of  the  prisoner,  that  there  was  no  alteration 
at  ally  and  if  it  be  true  that  these  was  no  alteration,  then 
there  is  no  alternative  but  that  the  prosecutor  must  be 
perjured. 

Verdict — Guilty  of  altering  the  bill  with  intent 
to  defraud. 

Clarksafii  for  the  prosecution. 
Adolphui^  for  the  prisoner. 

[Att<Miue»— i\riter,  and  GataJ] 

(a)  2  R.  €.  &  M.  318 ;  and  see  the  esse  of  Detbraw  v.  Weatkerlep, 
Vol.  6  of  these  Reports,  p.  758. 


FOURTH  SESSION,  1837. 

BBPORE  MR.  RfiCORIHSR  LAW. 


Rex  p.  Pearson  and  Brooks.  2^^^  2nd. 

XHE  prisoners  were  indicted  for  stealing  a  quantity  jhereadin 

of  wool.  ^6  part  of  the 

proiecution,  of 
the  priftoner't 
iNrtenwnty  setunied  by  the  magistrate  at  the  end  of  the  deposkioni,  Soesnotghre  the  prisoner  the 
right  to  consider  the  depotitions  as  in  evidence  on  tlie  part  of  the  prosecution,  thnogh  it  appear  that 
they  wvre  all  Ukeii  before  the  suiement  was  made  ;  but  if  the  prisoner  wishes  to  have  the  whole  or 
any  parttcnlar  part  of  the  depositions  read,  he  must  read  it  as  his  evidence. 

xx2 
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ClarksoHf  for  the  prisoner  Pearson,  in  cross-examiniog 
one  of  the  witnesses  for  the  prosecution,  asked  him  whe- 
ther he  had  not  at  other  times  made  certain  statements, 
Pearson,      differing  from  the  evidence  he  had  just  given.     The  wit- 
ness denied  that  he  had. 

On  the  part  of  the  prosecution,  the  statement  made  by 
the  prisoner  Pearson,  when  examined  before  the  Magis- 
trates at  Union  Hall,  which  statement  was  returned  with 
the  depositions,  was  read,  having  been  proved  by  one 
of  the  clerks  of  that  office,  wlio  stated  that  all  the  depo- 
sitions were  taken  by  him  previous  to  the  statement  made 
by  the  prisoner. 

Clarkson,  and  Chambers,  for  the  prisoners,  submitted 
that  they  were  entitled  to  have  the  deposition  of  the  wit- 
ness, who  had  been  cross-examined  as  above  mentioned, 
read,  as  a  part  of  the  prosecutor's  case.  The  examination 
of  the  prisoner,  and  his  statement  before  the  magbtrates, 
clearly  referred  to,  and  were  essentially  connected  with,  all 
the  previous  examinations.  All  the  depositions  therefore 
must  be  considered  as  one  document,  and  the  prosecutor, 
having  given  a  part  in  evidence,  was  bound  to  read  the 
whole,  or  any  passage  that  might  be  required  by  the 
prisoners. 

The  Recorder,  (after  consulting  Mr.  Justice  Pai- 
teson  and  Mr.  Justice  Williams^  then  sitting  in  the 
other  Court),  said: — On  conferring  with  the  Judges,  they 
concur  in  the  opinion  I  was  inclined  to  entertain ;  that  the 
fact  of  putting  in  evidence  the  examination  of  a  prisoner 
is  not  the  putting  in  evidence  of  all  the  depositions  pre- 
viously taken  before  the  magistrate.  The  only  object  of 
receiving  the  depositions  in  evidence,  is  to  give  an  oppor- 
tunity of  contradicting  the  witnesses ;  and  if  it  is  wished 
on  the  part  of  the  prisoner  that  any  deposition  should  be 
read,  that  witness  ought  to  see  the  deposition,  or  it  ought 
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to  be  read  in  his  presence,  to  give  him  an  opportunity  of  ]S37. 
contradiction  or  explanation.  The  principle  of  this  de- 
cision is,  that  the  depositions  of  witnesses  in  general  can- 
not be  proved  and  read  by  the  prosecutor,  and  if  so,  how 
can  he  be  called  upon  to  read  them  on  the  part  of  the 
prisoner?  The  only  way  in  which  it  at  first  struck  me 
they  might  be  read,  was,  as  a  narrative  of  what  passed  be- 
fore the  magistrate  in  the  presence  of  the  prisoner,  and  of 
circumstances  to  which  the  prisoner's  statement  has  refer- 
ence ;  but  I  think  that  the  correct  mode  of  proceeding 
would  be,  if  the  prisoner's  examination  should  specifically 
apply  to  the  deposition  of  any  particular  {witness, — ^for 
instance,  if  the  prisoner  were  to  say,  "  all  that  the  witness 
JohnThomas  says  is  true," — the  clerk  might  be  asked  what 
that  witness  had  said,  and  might  refer  to  his  deposition. 
In  other  cases,  if  any  difficulty  should  arise  in  consequence 
of  the  supposed  reference  of  the  prisoner's  examination  to 
previous  depositions,  the  prisoner  may  have  those  deposi- 
tions read  in  explanation,  as  a  part  of  his  evidence. 

Verdict— Guilty* 
Bodkin^  for  the  prosecution. 
Clarkson,  and  Chambers^  for  the  prisoners. 
See  the  case  of  Rex  v.  John,  ante,  p.  324. 


BEFORE  MR.  JUSTICE  PATTESON  AND  MR.  JUSTICE  WILLIAMS. 

Rex  v.  Stannard  and  Others.  leb.  2nd. 

X  HE  prisoners  were  indicted  for  robbery.  A  proMcutor*! 

The  prisoner's  counsel  having  called  witnesses  to  cha-  caae  of  felony  hat 
racter,  C.  Phillips,  tor  the  prosecution,  stated,  that  in  the  rfgStfre^yl*'* 

though  the 
counsel  for  the 

priioner  only  calif  witnetset  to  character;  but  tembU,  that  it  ii  not  a  right,  which  in  practice  ought 

to  be  exercised,  except  under  very  special  circumstances. 
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yg^j         course  of  the  day  it  had  been  intimated  to  tlie  bar  in 

other  place  (a),  that  in  future,  when  the  prisoner's  couitsel 
called  witnesses  to  character,  the  counself  or  the  prosecu- 
tion would  have  the  right,  if  he  chose  to  exercise  it,  of 
replying  ra  the  case,  afchough  no  witnesses  to  fact  were 
called ;  and  as  this  had  never  been  the  practice  in  cases 
of  misdemeanor,  he  wished  to  hear  tKeir  Lorddiips'  opi- 
nions on  the  subject. 

Pattsson,  J. — I  am  very  sorry  that  fliis  question  has 
been  raised.  I  was  in  great  hopes  that  the*8ame  practice 
would  have  been  tacitly  adopted  by  coonsel,  in  casea  of 
felony  since  the  late  Act,  as  has  hitherto  prevailed  in  cases 
of  misdemeanor.  That  practice,  as  far  as  my  experience 
goes,  has  uniformly  beea,  that  when  witnesses  have  beea 
called,  on  the  part  of  the  accused,  to  chasaeter  only,  andl 
for  no  other  purpose,  the  counsel  for  the  prosecatioo  has 
not  addressed  the  jury  in  reply;  but  I  am  not  aware  of 
any  case  in  which  the  right  to  d»  so  has  been  decided  one 
way  or  the  other.  I  can  easily  understand  and  lament  the 
painful  situation  in  which  counsel  for  the  prisoner  may  be 
placed,  in  exercising  a  discretion,  whether,  for  the  sake  of 
proving  the  previous  character  of  his  client,  and  having 
no  evidence  directly  bearing  upon  the  facts  of  the  case,  he 
should  run  the  risk  of  ao  ingesioua  sepiy  ffom  the  op- 
posite counsel.  However,  if  I  am  driven  to  give  an  opi- 
nion, I  must  say  that  I  think  that  the  counsel  for  the 
prosecution  has  a  right  to  reply,  where  any  witnesses  are 
called  for  the  defence,  whether  to  facts  or  to  character. 
I  cannot  in  principle  make  any  distinction  between  evi- 
dence of  facts,  and  evidence  of  character :  the  latter  is 
equally  laid  before  the  jury  as  the  former,  as  being  rele- 
vant to  the  question  of  guilty  or  not  guilty  :  the  object  of 
laying  it  before  the  jury  is  to  induce  them  to  believe,  from 
tbs  impsobability  that  a  person  of  good  character  should 

(«}  By  the  Bacodrder,  in  tlis  New  Coim. 
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have  conducted  himself  as  alleged,  that  there  is  some 
mistake  or  misrepresentation  in  the  evidence  on  the  part 
of  the  prosecution,  and  it  is  strictly  evidence  in  the  case. 
I  am  therefore  of  opinion  that  the  counsel  for  the  prose- 
cution must,  upon  principle,  be  at  liberty  to  address  the 
jury  in  reply,  where  such  evidence  is  given. 

WuLLiAMs^  JF. — I  have  no  doubt,  if  we  are  put  to  decide 
the  uDWeloonle  question^  that  evidence  to  cbarftcier  miltt 
be  considered  as  evidence  in  the  cause.  It  is  evidence,  as 
Biy  brother  Paiieson  has  saidi  to  be  submitted  to  the  jury, 
to  induce  them  to  say  whether  they  think  it  likely  that  a 
person  with  such  a  character  would  have  committed  the 
offisnce.  I  have  known  instances  in  which  the  right  has 
been  claimed,  but  not  insisted  on«  I  rememt)er  an  instande 
in  which  the  right  was  claimed  against  me,  when  at  the 
bar»  by  my  Lord  Abinger>  then  Attorney-General,  and 
the  attempt  was  put  down,  not  by  any  decisiod  against  the 
rightp  but  on  the  ground  that  it  was  not  usuali  and  I  have 
never  known  the  claim  persisted  in.  But  I  am  bound  to 
say,  that  in  strictness  the  right  e^Kists,  though  I  should 
certainly  recommend  that  it  should  not  be  exercised. 

C.  PhUUps  waived  his  right  of  reply^  under  the  circum- 
stances. 

Verdict— Not  guiky. 

C.  PhitUpi,  for  the  prosecution 

Prendergastt  Oarkson,  Bodiin,  and  C.  C.  «/oM«,  for 
the  prisoners. 

[Attondea ,  snd  Wontner -- T&mlin.^ 

As  to  the  cross^eaamiiiiDg  witnesiei  to  charaolcr^  see  the  caie  of 
Big  V.  Hodghiut  ante,  p.  296. 
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Stannard. 
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PRACTICE 

To  be  observed  on  Trials  for  Felony  where  the  Prisoner 
has  Counsel. 

AT  a  meeting  of  twelve  of  the  Judges,  for  the  purpose 
of  choosing  the  Spring  Circuits  of  1837,  (Liiiledalet  Jf 
Bosanquetf  J.,  and  Coleridge,  J.,  being  absent  frDnn  in- 
disposition), a  discussion  took  place  as  to  some  points 
which  were  thought  likely  to  occur  at  the  assizes,  in  con- 
sequence of  the  recent  Act  for  allowing  prisoners,  indicted 
for  felony,  to  make  full  defence  by  counsel ;  and  the  fol- 
lowing seemed  to  be  the  course  of  practice  which  the 
Judges  present  thought  it  would  be  most  advisable  to 
adopt : — 

L  That  where  a  witness  for  the  Crown  has  made  a 
deposition  before  a  magistrate,  he  cannot,  upon  his  cross- 
examination  by  the  prisoner's  counsel,  be  asked  whether 
he  did  or  did  not,  in  his  deposition,  make  such  or  such  a 
statement,  until  the  deposition  itself  has  been  read,  in  or- 
der to  manifest  whether  such  statement  is  or  is  not  con- 
tained therein;  and  that  such  deposition  must  be  read  as 
part  of  the  evidence  of  the  cross-examining  counseL 

IL  That,  after  such  deposition  has  been  read,  the 
prisoner's  counsel  may  proceed  in  his  cross-examination 
of  the  witness  as  to  any  supposed  contradiction  or  variance 
between  the  testimony  of  the  witness  in  Court  and  his 
former  deposition ;  after  which  the  counsel  for  the  prose- 
cution may  re-examine  the  witness,  and  after  the  prisoner's 
counsel  has  addressed  the  jury,  will  be  entitled  to  the  re- 
ply. And  in  case  the  counsel  for  the  prisoner  comments 
upon  any  supposed  variance  or  contradiction,  without 
having  read  the  deposition,  the  Court  may  direct  it  to  be 
read,  and  the  counsel  for  the  prosecution  will  be  entitled 
to  reply  upon  it. 

IIL  That  the  witness  cannot,  in  cross-examination,  be 
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compelled  to  answer,  whether  he  did  or  did  not  make  such         1937. 

or  such  a  statement  before  the  magistrate,  until  after  his       ^^ — """"^ 

deposition  has  been  read,  and  it  appears  that  it  contains 

no  mention  of  such  statement.     In  that  event  the  counsel 

for  the  prisoner  may  proceed  with  his  cross-examination : 

and  if  the  witness  admits  such  statement  to  have  been 

made,  he  may  comment  upon  such  omission,  or  upon  the 

efiect  of  it  upon  the  other  part  of  his  testimony ;  or  if  the 

witness  denies  that  he  made  such  statement,  the  counsel 

for  the  prisoner  may  then,  if  such  statement  be  material  to 

the  matter  in  issue,  call  witnesses  to  prove  that  he  made 

such  statement.     But  in  either  event,  the  reading  of  the 

deposition  is  the  prisoner's  evidence,  and  the  counsel  for 

the  prosecution  will  be  entitled  to  reply. 

IV.  If  the  only  evidence  called,  on  the  part  of  the 
prisoner,  is  evidence  to  character,  although  the  counsel 
for  the  prosecution  is  entitled  to  the  reply,  it  will  be  a 
matter  for  his  discretion  whether  he  will  use  it  or  not 
Cases  may  occur  in  which  it  may  be  fit  and  proper  so 
to  do. 

V.  In  cases  of  public  prosecutions  for  felony,  instituted 
by  the  Crown,  the  law  officers  of  the  Crown,  and  those  who 
represent  them,  are,  in  strictness,*  entitled  to  the  reply, 
although  no  evidence  is  produced  on  the  part  of  the 
prisoner. 


CASKS  AT  NISI  PBIUS. 

COURT  OF  COMMON  PLEAS. 


Jdfoumed  SUtiMgs  in  Lamkm  after  Trmiiy  Term,  183& 

BBFORB  LOED  CHIBF  JU8TICB  TIHDAIm 
June  25ik.  ClBMBNTS  V.  MaY. 

Where  to  at-  .Aj3SUMPSIT»  for  work  and  labour,  care  and  diligence^ 

^dbootauJer,  &<^t  A8  &  scboolmaster,  in  the  boarding  and  educating  of 

mV^^!^  the  defendant's  sons.— Tbe  defendant  pleaded  the  general 

of  the  defen-  issue;  and  secondly,  that  the  plaintiff  did  not  furnish  his 

flant  s  soDSy  the 

defendant         sons  with  sufficient  instruction,  board  and  lodging. 

pleadfl  that  the 
pldntUTitidnot 

foruih  hii  torn      A  letter,  written  by  the  pkintiff  to  the  defendant,  was 

witb  proper  in*  • 

itmction,  board,  produced  by  the  defendant  on  notice,  and  was  about  to 
and  ihafhe'  b^  ^cad  on  the  part  of  the  plaintiff,  when  Taddjff  Serjt., 
^^11^^^  for  the  defendant,  objected  to  its  being  read,  on  the 
from  the  achooi,  ground  that  it  was  an  agreement,  and  required  a  stamp. 

himaelf  to  evi- 

trtttawnt^f  hL  Hum/rey,  for  the  plaintiff,  replied,  that  it  was  only  used 
own  ioni,  and     |^  evidence  of  a  notice  to  the  defendant  of  the  usual  terms 

cannot  go  either 

into  general         of  the  school. 

eridence  of  the 

plaintiff 'i  mode 

of  conducting  TiNDAL,  C.  J.,  having  looked  at  it,  said, — ^I  think  it  is 
into  efidenee  of  more  than  that :  it  contanis  special  termSi  upon  which  the 
vHthreference  pl^^^^^'ff  Undertakes  to  receive  the  defendant's  childreik 
to  other  par-      J  think  it  requires  a  stamp. 

ticular  boys.  ^  '^ 

Where  a  let- 
ter, written  by        Humfxey  then  said,  that  he  had  many  witnesses  to  call, 

the  defendant,    and  while  they  were  under  examination  he  would  send  to 

tenns  of^ee-  theStamp-office  and  get  the  letter  stamped. 

ment,  ii  called 

for  by  him  at  the  trial,  and  produced  on  notice  by  the  defendant,  it  ii  in  the  custody  of  the  Court; 
and  if  it  appears  not  to  be  stamped,  the  Jnd^  w81  permit  the  plaintiff  to  send  a  person  widi 
it  to  the  Stamp-oiBce,  accompanied  by  mi  officer  of  the  Court 
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TiNPAL,  C  J.,  upon  Hmrnfre^^  assurance  that  he  was 
not  ealltng  the  witnesses  Co  occupj  the  lime,  but  that  ehey 
were  witnesses  whom  he  should  have  called  at  all  erents, 
assented  ta  this  arrangemenC  (a). 

Taddy^  Serjt,  objected  to  the  letter,  which  was  the 
property  o(  the  defendant,  being  taken  from  him  and  sent 
to  the  Stamp-office  by  the  plaintiff. 

TiKDAL,  C  Jm  said  that,  having  been  produced  upon 
notice,  it  was  in  the  custody  of  the  Court,  and  his  Lord- 
ship directed  an  officer  of  the  Court  to  go  with  the  person 
who  was  to  get  it  stamped. 

Taddy^  Serjt.,  in  cross-examination  of  one  of  the 
plaintiff's  witnesses,  asked  what  the  plaintiff  did  when  he 
saw  two  boys  named  Reeio  and  Dickey  fighting  ? 

TiNDAL,  C.  J. — You  only  complain  of  the  treatment  of 
these  two  particular  boya^  the  defendant's  sons,  and  you 
cannot  go  into  any  evidence  of  what  was  done  with  other 
boys.  We  might  have  a  separate  issue  upon  every  sepa^ 
rate  boy. 

TVNUy,  Serjt. — I  only  want  to  shew  the  general  con- 
duct of  the  phintiff. 

TiMDAL*  C  J. — ^I  do  not  think  that  is  in  issue.  You 
say  that  the  defendant  took  away  his  sons  because  they 
were  not  properly  treated.  But  I  will  take  a  note  of  the 
question. 

The  letter  which  waa  sent  to  the  Stampoffice  was 
then  read ;  it  was  dated  the  26tb  March,  1836,  and  waa 
addressed  by  the  plaintiff  to  the  defendant.  It  was  to 
the  foHowing  efBtc%:^*^ln  reply  to  your  favour  of  the 

(a)  See  Xwrf  Dvdky  if  Ward  ▼.  Rofnni,  ante,  Vol.  3,  p.  26. 
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1836.  S4th,  I  have  the  pleasure  to  hand  you  a  prospectus  of  mj 
"  ^  "  establishment,  and  to  say  that  the  extra  charges  for  wash- 
ing,  &c.  are,  &c.  [specifying  them].  Upon  consideratioD, 
however,  of  two  brothers  being  sent,  I  will  consent  to 
waive  these  extra  charges,  and  to  make  the  terms  as 
stated,  inclusive  of  all  the  expense.** 

Upon  the  question  as  to  whether  the  defen* 
dant's  sons  were  properly  boarded  and 
educated  there  was  contradictory  evidence, 
and  the  Jury  found  for  the  plaintiff — 
Damages  15L 

Humfrey,  for  the  plaintiff. 

Taddy^  Serjt,  and  Petersdorfft  for  the  defendant. 
[Attomies — C.  Pownall^  and  Poeoek,'] 


July  2nd, 

A  man  has  a 
right  to  oom- 
municate  to  any 


Shipley  v.  Todhuntbr. 

XjIBEL  and  slander.     Pleas — The  general  issue  and  a 
justification, 
other  any  In-  '        The  libcIs  were  contained  in  the  two  following  letters  :— 

formation  he  it 

Ti^rln^^"  •'  London,  9th  November,  18S6. 

vrhichtheyhave       «c  Sir,-.Under  the  will  of  Mr.  Samuel  Smith,  late  of 

a  mutoal  inte-  ^  ' 

rest;  and  it  ii  a  Homcrton,  you  are  entitled  to  an  annuity  of  30/. ;  but  from 
and  justifiable  the  Chancery  proceedings  which  have  been  instituted  by 
I'o^ililu^an!      Messrs.  Garsed  &  Smallfield,  the  same  has  not  yet  been 

other  to  become  settled.     I  rcffret  to  say  that  I  consider  it  necessary  to 

aparty  toasuit  ^  ^  «     .i  ,    «i^.   i 

aa  to  a  subject    continue  these  proceedings  against  Smith  and  Shipleyi 

matter  on  which 

both  have  an  interest ;  and  it  is  not  because  strong  or  angry  language  is  used  in  such  a  commoni- 
cation  that  it  will  be  a  libel,  but  the  jury  must  go  further,  and  see,  not  merely  whether  esprei- 
sions  are  angry,  but  whether  they  are  malicious. 

In  an  action  of  slander  for  words,  some  of  which,  if  spoken,  and  understood  in  their  otdinarj 
sense,  would  certainly  be  actionable,  the  jury  may  consider  whether,  uking  the  whole  of  the  cod- 
▼ersatton  together,  the  particular  words  are  so  qualiSed  by  the  other  parts  of  the  conversadon  ai 
to  shew  that  they  were  not  intended  to  convey  the  idea  which  theur  primary  and  ordinary  meaninf 
would  give. 

If  a  letter  containing  a  libel  have  the  post-mark  on  it,  that  is  primft  facie  evidence  of  its  havisg 
been  published. 
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Shiplbt 

V. 
TODHUNTBR. 


and  the  object  of  this  inquiry  is  to  obtain  your  consent  to         1836. 
my  including  you  among  the  plaintiffs.     It  is  necessary  in 
Chancery  proceedings  that  all  persons  who  are  interested 
shall  be  included  under  the  head  of  plaintiff  or  defendant, 
though  it  is  not  necessary  for  them  to  take  any  part  person- 
ally.   My  reason  for  advising  you  to  become  plaintiff*  is, 
that  I  shall  then  be  enabled  to  protect  you  from  expenses, 
whereas^  should  you  be  a  defendant,  I  cannot  answer  but 
you  may  be  subject  to  serious  expenses.     Having  intro- 
daced  the  object  of  my  writing,  I  also  consider  it  my  duty 
to  communicate  the  reasons  for  my  acting  against  Smith 
and  Shipley.     You    may  have  heard  that  I  advocated 
their  cause  against  Garsed.    This  I  admit,  but  I  regret 
to  say,  the  reason  of  my  doing  so  was  caused  by  the  basest 
misrepresentations  that  were  ever  practised.     I  have  been 
grossly  deceived  by  Smith  and  Shipley,  and  so  have  all 
parties  concerned.    To  give  you  a  faint  idea  of  the  situa- 
tion of  affairs,  you  must  know  that  the  testator  left  by  will 
about  11,000/.  in  legacies  and  annuities,  and  the  residue 
to  Elizabeth  Smith.     After  bis  decease  the  property  was 
inquired  into  by  Garsed  and  Smallfield,  and  a  great  de- 
ficiency was  found.     At  this  period  Smith  and  Shipley 
had  used  every  means  to  influence  the  minds  of  all  con- 
cerned against  Garsed  and  Smallfield,  so  much  so  as  to 
prevent  any  communication  taking  place  between  the  lega- 
tees, &c.,  and  the  executors,  Garsed,  &c.     These  efforts 
were  completely  successful,  and  no  other  version  of  the 
case  was  known  but  Smith  and  Shipley's.     This  lasted 
until  the  suit  of  Garsed  was  closed,  and  then  it  was  pro- 
posed to  divide  the  property  among   those  interested  ; 
but,  when  the  property  in  hand  was  summed  up,  all  that 
was  in  possession  amounted  to  only  Ms.  or  I9s.  in  the 
pound.     I  had  been  previously  informed  a  deficiency  of 
is.  would  happen — that  is,  I8s.  in  the  pound.     This  I 
was  willing  to  submit  to  rather  than  dispute  it  in  Chan- 
cery.    But  when  my  suspicions  were  once  roused,  they 
were  supported  by  such  evasive  conduct  on  the  part  of 
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1836.        Samuel  Smkbias  to  induce  me  to  unravel  the  vhole  i 

The  result  of  R17  exertions  proves  thai  Smith  sod  Shiplej 
hsTe  been  practising  the  grossest  frauds  I  ever  heard  e£ 
For  iostancej  they  have  an  agreement  pretended  to  be 
signed  by  the  warehouseman  and  his  nephew*  The  ktter, 
many  years  after  he  pretended  to  have  signed  ii,  was  mj 
erraad-boyi  blackening  my  shoeB,  lighting  my  fires,  ft&, 
at  the  time  only  thirteen  years  of  age ;  also»  Joho  Ship* 
ley,  who  has  been  dead  many  years.  This  agreement 
gives  S.  Smith,  jun.|  S/J$6L  00  the  Ist  of  Januaiy,  I835| 
and  admits  him  into  partnership  to  hidf  share ;  abo  ea* 
titles  him  to  half  the  stock  at  the  end  of  18S6,  say  about 
1  ^5001.  more ;  and  afterwards  gives  him  2,000/.  more,  msk- 
ing  total  gifts  amounting  to  7fiS6L  This  he  claims,  and 
retains  as  his  property.  There  is  another  agreement,  1st 
January,  18^,  which  pretends  to  give  S.  Shipley  half 
the  testator's  book  debts,  stock,  &c.,  which  at  this  tine 
are  said  to  amount  to  4t^2L ;  and  another  agreement. 
May  31st|  which  pretends  to  give  8*  Shipley  the  remaining 
half,  and  to  take  a  retrospective  view  from  18S9 ;  but  the 
bungling  fellows  have  taken  credit  on  January  1st,  1829, 
fior  4,4£S^,  and  the  books  appear  to  have  been  regularly 
entered  afterwards  ;  whereas  the  agreement  says  one-hslf 
share  at  this  date  would  have  been  2,226/.;  therefore  the; 
have  taken  credit  in  1829  for  what  was  never  pretended 
to  be  given  until  1831.  This  is  but  a  faint  outfineof 
their  conduct,  and  this  tells  you  that  the  testator  gate 
them  together  12,088/.,  and  left  himself  with  only  6,500/ 
I  have  not  time  to  write  further  upon  this  subject,  but 
regret  to  say  that  the  whole  conduct  of  Smith  and  Ship- 
ley  is  one  of  the  blackest  conspiracies  I  ever  heard  of.  I 
am  anxious  to  have  your  early  reply,  and  by  doing  so  yoa 
will  oblige,  yours  faithfully, 

<*  Beiyamin  Todhunter." 
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"  London,  Nov.  20,  1835.  1836. 

"  Sir, — I  have  received  your  letter  of  the  19th  inet.      ^     ""     ' 

Shipley 
Your  first  observation  respecting  having  a  person  so  fond  v. 

of  law,  evidently  alluding  to  me,  is  unjust,  and  no  doubt 
obtained  from  those  interested  in  raising  reports  preju- 
dicial to  me ;  but  I  am  perfectly  indifferent  to  whatever 
opinion  they  may  have  of  me,  and  if  you  feel  inclined  to 
be  guided  by  their  reports  as  to  my  character,  you  will 
eventually  regret  placing  implicit  confidence  in  those  re- 
ports. You  object  to  Chancery  proceedings  being  car- 
ried further,  and  hope  you  will  not  be  injured,  and  that  I 
will  not  proceed.  I  object  to  law,  and  more  especially 
Chancery  law;  but  when  I  find  that  Smith  and  Shipley 
bave  made  a  tool  of  me  to  deceive  the  great  mass  of  lega- 
tees and  annuitants, — when  I  find  they  inform  me  there 
is  \8s.  in  the  pound  for  all,  and,  after  they  have  gained 
their  ends,  it  proves  there  is  only  lis.  or  12*., — when  I 
find  fabrications  of  payments  made  by  S,  Smitli,  and  ad- 
mitted as  such  in  Court  by  him,  to  the  amount  of  2,000/., 
and  after  having  attempted  to  establish  having  paid  this 
sum,  and  being  called  upon  to  prove  where  he  obtained 
the  money,  is  obliged  to  admit  that  he  never  paid  it,  but 
fabricated  the  statement,  and  then  brings  forward  wit- 
nesses to  prove  it  was  given  him, — when  I  find  that  books 
are  torn  to  pieces  for  purposes  of  fraud,  and  which  books 
I  know  were  in  sound  condition  up  to  tet^tator's  death, 
and  have  positive  proof  of  the  same, — when  I  find  testator 
leaving  11,000/., and  know  his  character,  whereas  S.  Smith 
can  only  produce  6,600/., — when  I  find  books  sworn  to  as 
never  existing,  which  I  know  did  exist,  f  I  do  not  allude 
to  the  cash  books  alone), — when  I  find  Smith  and  Shipley 
claiming  as  gifts  of  testator  to  them  to  the  amount  of 
1S,000/.,  and  retaining  it,  and  the  testator  at  the  time 
only  has  6,500/.  in  the  world  beyond — then  I  say,  this  is 
a  case  which  demands  my  exertions,  knowing,  as  T  do, 
and  can  prove,  that  these  persons  have  defrauded  the 

VOL.  VII.  Y  Y  N.  p. 
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1836.        estate  of  Smith  of  lOfiOOL     You  accuse  me  of  being  a 
"  friend  of  Garsed  and  Smallfield.     It  is  untrue.     Garsed  I 

V.  have  never  seen  since  testator  s  death.     1  have  never  m 

any  way,  either  by  letter  or  communication,  had  anything 
to  do  with  him.  Smallfield  I  have  seen  about  three  times 
these  four  years,  but  only  once  for  two  years.  You,  I 
have  no  doubt,  have  been  informed  that  I  was  their  friend. 
I  was  their  most  active  opponent  from  a  conviction  at  the 
time  they  were  doing  an  injustice  to  S.  Smith,  jnn«;  but  I 
have  been,  and  you  are,  grossly  deceived  as  to  the  cha- 
racter of  S.  Smith.  I  most  distinctly  accuse  him  of  fraud 
and  perjury ;  and  so  will  you,  when  your  mind  is  freed 
from  prejudice,  and  when  you  will  allow  yourself  to  calmly 
look  to  the  merits  of  the  case.  I  am  willing  to  bear  all 
the  odium  you  may  cast  upon  me.  It  will  be  of  short 
duration.  You  must  be  undeceived  ere  long.  I  have 
been  equally  blind  to  their  deception  with  yourself,  and 
therefore  pardon  every  illiberal  sentiment  contained  in 
your  letters  towards  me.  You  need  not  be  astonished  at 
Mr.  Moore's  conduct.  He  has  read  the  whole  of  the 
papers,  and  is  open  to  conviction.  He  writes  me  that 
'  the  evidence  of  fraud  is  so  strong,  that  there  is  a  well- 
grounded  presumption,  that  if  the  evidence  be  brought 
properly  to  bear  upon  the  case,  a  different  decision  must 
be  obtained.*  As  to  omitting  to  pay  postage,  I  intended 
it,  as  it  is  customary  to  answer  letters,  more  especially 
when  those  letters  were  connected,  however  erroneously, 
with  your  interest.  If  I  were  to  agree  to  Smith  and 
Shipley's  terms,  you  would  get  about  17/.  per  year,  in- 
stead of  SO/.,  and  the  other  annuitants  and  legatees  in  the 
same  proportion.  Any  further  information  you  may  re- 
quire shall  be  forwarded  to  you.  In  the  mean  time  I 
should  advise  you  to  make  some  further  inquiries  as  to 
my  character,  and  you  may,  perhaps,  find  some  redeem- 
ing qualities  that  may  remove  those  feelings  of  regret  of 
having  so  arbitrary,  factious,  and^  I  miglu  say,  unprin- 
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cipled  (were  I  to  look  to  the  tenour  of  your  letter)  person 

in  your  connexion.  „   " 

_  ^.  ,     _.  Shipley 

*'  I  am,  Sir,  your  obedient  servant,  v. 

"  Ben.  Todhunter.  Todhunter. 

''  P.  S.  I  have  omitted  to  state,  that  I  have  deter- 
mined to  proceed  against  Smith  and  Shipley,  should  I 
stand  alone ;  but  it  is  some  satisfaction  to  know  that  nine 
persons  out  of  ten  have  heard  facts,  and  exercised  their 
judgments  instead  of  their  prejudice,  and  have  come  to 
the  same  conclusion  respecting  their  conduct  that  I  have. 
I  know»  from  the  most  conclusive  evidence,  which  I  will 
defy  them  to  rebut,  that  they  have  conspired  together  to 
defmud  their  father  and  mother,  brothers,  sisters,  uncles, 
aunts,  and  cousins,  and  you  shall  know  it,  however  dis- 
inclined you  may  be  to  do  so.  I  was  equally  disinclined 
to  hear  anything  prejudicial ;  but  am  I  to  shut  my  eyes 
to  facts  as  plain  as  noonday,  and  turn  a  deaf  ear  to  these 
truths,  that  are  as  clear  as  the  paper  I  write  on  ?  I  again 
say,  hear  evidence,  and  then  censure  whom  you  please, 
but  be  not  deceived  by  the  statement  of  one  party  or  the 
other. 

''  Mr.  Newcomb  Smith,  Boston,  Lincolnshire." 

After  proof  of  the  defendant's  hand- writing  to  the  fore- 
going letters,  a  wine-merchant,  named  Barton,  was  called 
as  a  witness,  and  stated,  that  at  the  latter  end  of  the  year 
1835,  as  he  was  walking  along  the  Hackney  road,  the 
defendant  overtook  him,  and  drove  him  to  town  in  his 
gig ;  and,  as  they  were  going  along,  the  defendant  asked 
him  if  he  knew  of  the  proceedings  of  Messrs.  Smith  and 
Shipley  in  Chancery  ?  The  witness  said  he  was  aware  of 
them.  The  defendant  said,  he  was  greatly  disappointed 
in  those  proceedings,  and  observed,  in  addition,  that 
Smith  and  Shipley  had  conspired  to  rob  the  estate  of 
Smith,  sen.,  and  they  were  two  of  the  greatest  rogues 
that  walked  the  streets  of  London,  and  had  been  guilty  of 

Y  y2 
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1836.        acts  that  other  men  had  been  hanged  for.    The  defendant 

^    "^  in  this  conversation,  which  lasted  about  twenty  minutec, 

Shipley  int. 

V.  spoke  of  the  plaintiff's  having  cut  leaves  out  of  a  book, 

&c.     On  his  cross-examination,  the  witness  said  that  the 

whole  of  the  conversation  was  not  with  reference  to  the 

Chancery  suit ;  but  that  the  defendant  said  that  they  had 

committed  perjury  in  that  suit^  and  complained  of  their 

conduct  from  beginning  to  end. 

This  being  the  case  for  the  plaintiff,  Tatfourd,  Serjt., 
for  the  defendant,  submitted,  that  there  was  not  any  proof 
of  publication. 

TiNDAL,  C.  J. — I  suppose  there  is  a  post*mark  upon 
the  letters  ? 

The  officer  of  the  Court  replied  in  the  affirmative. 

Thesiger^  for  the  plaintiff. — This  point  has  been  de- 
cided in  the  case  of  Warren  v.  Warren  on  the  Home 
Circuit,  in  which  it  was  held  that  the  circumstance  of  a 
letter's  having  the  post-mark  was  primft  facie  evidence  of 
publication.     That  case  was  moved,  and  is  reported  (a). 

TiNDAL,  C.  J. — I  think  there  was  a  similar  decision  in 
a  case  on  the  Midland  Circuit.  I  am  of  opinion  that  the 
evidence  is  sufficient;  but  I  will  take  a  note  of  the 
objection. 

Thenger  then  called  Mr.  Newcomb  Smith,  the  party 
to  whom  the  letters  were  addressed,  who  stated,  that  he 
received  them  by  the  post.  On  his  cross-examination  by 
Taljourd,  Serjt.,  for  the  defendant,  he  said, — "I  live  at 

(a)  1  C.  M.  &  R ,  p  250.     In  the  post,  it  is  prim&  fade  proof, 

that  case  Mr.  Baron  Parke  said,  until  the  contrary  be  proved*  that 

(and  the  rest  of  the  Court  con-  the  party  to  whom  it  is  addressed 

curred;, — ''  If  a  letter  is  sent  by  received  it  in  due  course." 
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Boston,  and  am  brother  to  the  late  Mr.  Samuel  Smith,  of        1836. 

Fenchurch  street.     He  was  a  frusal,  careful  man,  all  his      ^     "* 

°  Shipley 

hfe.     Mr.  Shipley,  the  plaintiff,  was  his  nephew,  and  he  o. 

had  a  number  of  relations  besides.  Martha  Tenney  is 
my  Bister;  Mr.  Barlow  Smith,  now  deceased,  was  my 
brother.  (The  witness  here  enumerated  several  persons, 
the  surviving  relatives  of  the  deceased  Mr.  Smith).  I 
am  interested  in  the  will  of  my  brother,  and  have  heard 
that  the  estate  was  not  able  to  pay  more  than  10^.  or 
11«.  in  the  pound.  Prior  to  the  death  of  the  deceased 
he  allowed  me  30/.  a-year,  which  Mr.  Shipley  has  con- 
tinued to  pay  me  up  to  the  present  time.  Mrs.  Tod- 
hunter,  the  defendant's  wife,  is  sister  to  Mr.  Samuel 
Smith,  jun.  I  have  heard  from  Mr.  Shipley  that  he  and 
Samuel  Smith,  jun.,  claimed  the  whole  of  the  business  of 
the  deceased  after  his  deaih.  He  did  not  tell  me  what  it 
wss  worth.  I  heard  Shipley  say  that  he  had  the  counte- 
nance and  support  of  Mr.  Todhunter  to  the  proceedings 
in  Chancery,  but  that  he  subsequently  withdrew  his  sup- 
port, and  charged  him  (Shipley)  with  fraud,  and  that  the 
eflecls  left  by  the  deceased  would  pay  only  lis,  in  the 
pound,  but  that  Samuel  Smith  would  make  it  up  to  the 
claimants  2Qs,  in  the  pound.  Shipley  told  me  that  the 
relatives  of  the  late  Mr.  Smith  were  very  much  dissatis- 
fied with  him  and  Mr.  Samuel  Smith,  because  they  had 
received  only  II*.  in  the  pound.  I  never  beard  Ship- 
ley say  that  the  assets  of  the  deceased  amounted  to  7,000/. 
independently  of  the  business.  I  wrote  answers  to  the 
two  letters  1  received  from  the  defendant,  which  were 
read  tu-day.  J  shewed  them  to  Mr.  Page,  Mr.  Shipley's 
uncle,  as  soon  as  I  received  them.  Mr.  Shipley  subse- 
quently came  down  to  Boston  for  the  letters,  and  I  handed 
them  to  him.  1  refused  to  join  in  the  Chancery  proceed- 
ings. I  heard  Shipley  complain  of  them,  and  blame  the 
executors  for  wasting  the  estate.  The  plaintiff  lodges 
with  Mr.  Barton,  who  gave  evidence  here  to-day.  I  do 
not  know  where  Mr.  Samuel  Smith  now  is.     1  have  not 
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1836.        seen  him  these  15  years.     The  house  in  which  Shipley 
"    '  and  Smith  carried  on  the  business  in  Fenchurch-atreet  is 

SUIPLET 

r.  now  pulled  down.    I  never  beard  Shipley  say  that  they 

got  7,000/.  for  the  concern,  I  have  beard  from  Shipley 
that  the  business  is  now  carried  on  in  Fencburch-street 
by  a  person  named  Tidman»  who  bad  been  shopman  to 
my  deceased  brother.  Shipley  was  left  about  500L  by 
his  grandfather."  On  his  re-examination  he  said, — **  I  have 
bad  no  communication  with  the  defendant's  attorney  in 
any  way  with  respect  to  this  business.  The  principal  part 
of  my  conversations  with  Shipley  were  after  I  received 
the  letters  from  the  defendant." 

Talfourd,  Serjt.,  for  the  defendant.— I  submit  that  the 
two  letters  were  a  privileged  communication.  It  appears, 
that  they  were  written  by  one  member  of  the  family  to 
another,  one,  in  the  first  instance,  to  induce  him  to  join  io 
certain  proceedings,  and  the  second  appears  to  have  been 
written  in  consequence  of  the  answer  which  was  sent  to 
the  first.  They  are  letters  written  by  one  party  inter- 
ested to  another  party  interested,  on  the  subject  in  which 
they  had  a  mutual  interest.  There  does  not,  from  the 
letters  themselves,  appear  any  intention  that  they  should 
be  published  ;  and  the  party  receiving  them  shewing  them 
to  anotlier  person,  cannot  make  them  the  subject  of  an 
action. 

Busby y  on  the  same  side. — The  law,  as  to  privileged 
communications,  has  undergone  considerable  discussion  in 
the  late  case  of  Wright  v.  Woodgate  (a).  Mr.  Baron 
Parke  says, — ''  The  proper  meaning  of  a  privileged  commu- 
nication is  only  this,  that  the  occasion  on  which  the  com- 
munication was  made,  rebuts  the  inference  prima  facie 
arising  from  a  statement  prejudicial  to  the  character  of 

(a)  2  C  M.  &  R.  573.  The  judgment  of  Mr.  Baron  Parke  will  be 
found  at  p.  577* 
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the  plaintiflTy  and  puts  it  upon  hiin  to  prove  that  there 
was  malice  in  fact; — that  the  defendant  was  actuate;!  by 
motives  of  personal  spite,  or  ill  will,  independent  of  ihe  oc- 
casion on  which  the  communication  was  made."  In  this  Ciise 
there  is  no  evidence  of  malice  in  fact.  It  is  simihir  to  the 
case  of  master  and  servant. 

Thesiger,  for  the  plaintiff. — It  is  not  entirely  n  question 
of  law;  but  there  is  a  very  material  question  for  the  jury, 
because  the  case  cited  proves,  that  if  the  letter  itself  shews 
that  there  was  malice,  it  is  not  privileged.  It  seems  clear, 
that  these  letters  were  not  bona  fide ;  the  defendant  was 
not  acquainted  with  the  person  to  whom  they  were  written. 

TiNDAL,  C.  J. — He  was  a  relation,  and  had  an  annuity. 
I  think  the  course  I  ought  to  take  is,  to  leave  it  to  the 
jury  whether  the  letters  were  written  bona  fide,  or  whether 
the  defendant  has  gone  beyond  the  right  of  privileged 
communication — whether  it  is  an  abuse  of  the  privilege. 

Talfourd,  Serjt.,  addressed  the  jury. 

TiNDAii,  C.  J.«  (in  summing  up),  said, — Any  written  com- 
munication, which  bears  on  the  face  of  it  any  charge,  or 
which  tends  to  vilify  another,  is  a  libel.  But  it  must  be 
done  maliciously.  And  in  this  case,  as  far  the  letters  are 
concerned,  you  will  have  to  say,  whether  the  circum- 
stances under  which  these  letters  were  written,  and  the 
situation  of  the  party  to  whom  they  were  addressed,  satisfy 
you  that  they  were  written  bon&  fide  and  without  malice. 
If  such  is  your  opinion,  then,  as  far  as  the  letters  are  con- 
cerned, the  plaintiff  will  not  be  entitled  to  your  verdict. 
There  can  be  no  doubt  that  a  man  has  a  right  to  com< 
municate  to  any  other  any  information  he  is  possessed  of, 
in  a  matter  in  which  they  have  a  mutual  interest.  You 
will  say  whether  there  is  any  tiling  in  these  letters,  or 
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1836.  aliuide,  which  satisfies  you  that  they  were  not  written 
bona  iide,  but  mahciously ;  and  in  that  case  you  will  gite 
such  damages  as  you  think  right.  You  will  say,  whether 
it  is  an  honest  communication  of  facts  which  the  party 
believed  to  be  true  at  the  time,  or  whether  it  was  mali- 
cious. It  IS  a  ])erfectly  legal  and  justifiable  object  for 
one  to  induce  another  to  become  a  party  to  a  suit  as  t) 
a  subject-matter  in  which  both  have  an  interest.  It  is 
not  because  strong  or  angry  language  is  used,  that  a  letter 
is  a  libel.  Persons  differ  in  their  expressions.  We  must 
go  further,  and  see,  not  merely  whether  expressions  are 
angry,  but  whether  they  are  malicious.  In  the  first  letter 
the  defendant  says,  ''Having  introduced  the  object  of 
my  writing,  I  also  consider  it  my  duty  to  communicate 
the  reasons  for  my  acting  against  Smith  and  Sinpley.** 
And  a  question  will  arise  upon  this,  whether  he  wrote 
wiiat  follows  honestly  and  bona  fide,  or  with  an  intent  to 
injure.  He  also  says,  "I  regret  to  say."  In  this,  is  he 
speaking  honestly,  as  a  relative,  or  ironically,  and  using 
those  words  with  an  intent  to  cover  his  real  motive?  Yoo 
are  not  called  upon  to  say  that  the  facts  are  true,  because 
the  justification  has  not  been  proved ;  and  you  must  find 
for  the  plaintiflTon  the  pleas  of  justification.  With  respect 
to  the  words  spoken,  they  are  certainly,  some  of  them 
at  least,  such  as,  if  they  were  spoken  in  their  ordinary 
meaning,  and  understood  so,  would  be  actionable.  The 
question  is,  whether  thev  were  words  of  a  general  and 
abu>ive  kind,  used  in  anger,  and  merely  intended  to  at- 
tribute fraud  in  a  civil  sense,  and  not  amounting  to  a 
charge  of  felony.  If,  taking  the  whole  together,  you  think 
the  words  are  qualified  by  the  other  parts  of  the  conver- 
sation, so  as  to  shew  that  they  were  not  intended  to  con- 
vey the  idea  which  their  primary  and  ordinary  meaning 
would  give,  then  you  will  find  for  the  defendant  upon  this 
part  of  the  case.  The  damages  should  be  separated,  if 
you  find  (or  tho  plaintiff' on  both. 
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The  jury  found  for  the  plaintiff  for  the  words 
spoken — Damages  30/. ;  and  for  the  defen- 
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dant  as  to  the  libels,  on  the  ground  that  the  v. 

letters  were  not  malicious. 


His  Lordship  certified  that,  in  his  opinion,  it  was  a  fit 
case  to  be  tried  by  a  special  jury. 

TAesiger,  R.  V.  Richards,  and  Hoggins,  for  the  plain- 
tiff. 

Talfourdy  Serjt.,  Plait,  and  Busby,  for  the  defendant. 

[Attomies — Gibson  Sf  W.,  and  jitton.'] 
See  Coward  y.  Wellington,  antCi  p.  531. 


BaYLIS   r.   RlNQER.  July  2nd. 

Assumpsit  on  a  promissory  note  dated  5th  July,  Toaoicdon 
1830,  for  3867/.  3s.  9d.,  with  interest  thereon  at  the  rate  ^"j*  ^^^"^ 
of  five  per  cent.,  payable  to  the  plaintiff  or  order  on  de-  to  the  plaintiff 

or  order  on 
mand.  demand,  with 

There  was  also  a  count  on  an  account  stated.  ^emt^^d^^- 

dant  pleaded 
■pecially,  to  tbo 
effect  that  the  plaintiff  having  agreed  wich  him  for  the  purchaie  of  one  of  ■eveiai  sharei  in  a 
bnunets  in  which  he  wai  engaged  with  others,  an  agreement  in  writing  was  entered  into  between 
them  that  the  amount  ihould  be  3867  A  3«.  9d.,  in  part  payment  of  which  the  plaintiff  would  tike 
yearly  the  defendants'  chare  of  the  profits  of  the  concern.  The  agreement,  as  set  out  in  the  plea, 
contained  a  memorandum  that  a  note  of  hand  had  been  given  for  the  iroount,  bearing  interest  at 
5  per  cent. ;  and  there  was  a  clause  that,  so  long  as  the  defendant  should  perform  the  conditions  of 
the  agreemenr,  the  plaintiff  would  not  call  upon  him,  at  iny  future  i>eriod,  tuddtnly  tat  the  balance 
of  the  note.  The  note  referred  to  in  the  agreement  contained,  in  the  body,  a  stipulation  which 
vitiated  it  (vis.  that  the  plaintiff^s  amount  of  profit  should  be  applied  yearly  to  the  liquidation  of 
it).  The  plea  averred  (inter  alia)  that  the  note  sued  on  was  substituted,  with  the  plaintiff's  con- 
sent, for  that  mentioned  in  the  agreement,  and  was  subject  to  its  conditions ;  and  fUrther,  that  the 
defendant  performed  his  part  of  the  agreement;  yet  the  plaintiff,  notwithstanding,  required  him  to 
pay  the  balance  of  the  note  suddenly,  and  before  a  reasonable  time  had  elapsed.  The  plaintiff 
replied,  that  the  defendant,  of  his  own  wrong,  neglected  and  refused  to  pay  the  note,  and  that  he 
did  not  call  on  him  for  payment  suddenly,  and  before  a  reasonable  time  had  elapsed  :—i7e/J,  at 
Nisi  Prius,  that  notwithsUnding  the  limited  nature  of  the  replication,  the  question  of  reasonable 
time  required  proof  of  the  whole  circumstances  of  the  case;  alto,  that  the  defendant  might  prove, 
by  parol  evidence,  that  the  plaintiff  assented  to  the  substitution  of  the  note  sued  on  for  that  men- 
tioned in  the  agreement;  a/m,  that  the  plaintiff  was  entitied  to  a  verdict  fur  the  interest  dne  upon 
the  note,  though  the  Jury  should  think  that  he  was  not  entitled  to  the  principal  sum,  on  the  ground 
of  his  having  called  for  payment  before  a  reasonable  time  had  elapsed. 
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1836.  The  defendant  pleaded  the  general  issue  to  the  second 

county  and  to  the  first  count  he  pleaded  a  special  plea  to 
the  following  effect: — 

That  before  the  making  of  the  note  mentioned  in  the 
declaration,  the  plaintiff*  and  the  defendant,  together  with 
Joseph  Grouti  George  Grout,  John  Brown,  and  James 
Baylis,  carried  on  a  certain  trade  in  partnership  under  the 
firm  of  Grout,  Baylis,  and  Co.,  and  the  plaintiff  was  then 
possessed  of  and  entitled  to  seven  thirty-second  shares  in 
the  capital  stock  and  profits  of  such  partnership.  That 
afterwards,  and  before  the  said  making,  &c.,  the  said 
George  Grout  being  desirous  of  retiring,  it  was  agreed 
between  the  partners  that  the  partnership  should  be  dis- 
solved, and  a  new  partnership  formed  between  the  plaintiff 
and  defendant,  and  the  said  Joseph  Grout,  John  Brown, 
and  James  Baylis,  together  with  one  William  Martin. 
And  thereupon,  on  the  5th  of  July,  1830,  a  certain  agree- 
ment in  writing  was  made  between  the  plaintiff  and  the 
defendant,  and  then  signed  by  them  respectively,  which 
was  in  the  words  and  figures  following: — **  Memorandum 
of  agreement  between  John  Baylis,  Esq.,  and  Mr.  George 
Ringer.  Mr.  John  Baylis  agrees  to  sell,  and  Mr.  George 
Ringer  agrees  to  purchase,  one  thirty-second  part  or  share 
of  Mr.  John  Baylis's  capital  in  concern  of  Grout,  Baylis, 
and  Co.,  for  the  sum  of  three  thousand  eight  hundred 
and  sixty-seven  pounds  three  shillings  and  nine-pence,  as 
per  valuation  made  at  stock-taking,  4th  July,  1829.  The 
total  amount  of  Mr.  Baylis's  share  of  7-32d  parts  being 
27,0701.  68.  3d.,  one  of  these  7.32d  parts  is  3867/.  3s.  9dL 
It  is  hereby  agreed  that  George  Ringer  is  to  have  the 
benefit  of  the  profit  made  by  the  year's  trading  which  may 
be  due  on  the  above  proportion,  amount  3122.  lOs.  OdL,  any 
portion  of  which  Mr.  John  Baylis  will  take  in  part  pay- 
ment of  the  above  purchase.  Memo. ;  a  note  of  hand  is 
given  this  5th  July,  1830,  bearing  interest  at  5/.  per  cent, 
per  annum,  and  it  is  agreed  that  at  every  stock-taking  the 
profit  due  to  George  Ringer  on  the  above  l-32d  share 


TRINITY  TERM,  7  WILL.  IV.~C.  i\ 

shall  be  applied  to  the  reduction  of  bis  note  of  hand  of  1^36. 
S867/.  38.  9i/.  And  so  long  as  he  shall  faithfully  perform 
the  above  conditions,  Mr.  John  Baylis  agrees  on  his  part  not 
to  call  uponGeorge  Ringer,  at  any  future  period,  suddenly  $ 
for  the  balance  of  note  ofhand^  The  plea  then  went  on 
to  say,  that  in  consideration  of  the  said  agreement,  and  of 
the  sale  of  the  said  share  by  the  plaintiff  to  the  defendant, 
and  for  no  other  consideration  whatsoever,  the  defendant 
signed  a  certain  instrument  in  writing  bearing  even  date 
with  the  said  agreement,  and  purporting  to  be  his  promis- 
sory note,  and  then  delivered  the  same  to  the  plaintiff^ 
which  said  instrument  was  the  same  identical  note  of  hand 
in  the  said  agreement  mentioned,  and  was  then  so  deli- 
vered by  the  defendant  to  the  plaintiff  subject  to  all  the 
conditions  and  stipulations  in  the  said  agreement  con- 
tained, and  was  in  the  words  and  figures  following ;  (that 
is  to  say,)  ''S867/.  3s.  9d.  London,  6th  July,  1830.  On 
demand  I  promise  to  pay  John  Baylis,  Esq.,  three  thou- 
sand eight  hundred  and  sixty-seven  pounds,  three  shiU 
lings  and  nine-pence,  with  interest  at  five  per  cent,  per 
annum,  being  the  amount  of  one-seventh  of  his  share  of 
capital  in  the  concern  of  Grout,  Baylis,  and  Co.,  which  I 
have  purchased  of  him  this  day.  The  interest  to  be  paid 
annually,  and  amount  of  profit  due  to  me  at  every  future 
stock-taking  to  be  applied  to  the  liquidation  of  the  note  of 
band  until  the  whole  shall  be  paid  off. — George  Ringer." 

The  plea  further  stated,  that  afterwards,  and  before  the 
commencement  of  this  suit,  this  note,  by  the  mutual  con- 
sent of  the  plaintiff  and  defendant,  was  cancelled,  and  in 
substitution  thereof,  and  for  the  same  considerations  and 
no  other,  the  defendant,  with  the  consent  and  at  the 
request  of  the  plaintiff,  then  made  the  note  mentioned  in  the 
declaration,  and  delivered  it  to  the  plaintiff,  who  accepted 
it  in  substitution  of  the  other,  and  subject  to  the  condi-* 
tions  contained  in  the  agreement. 

The  plea  then  averred,  that  the  new  partnership  was 
formed,  and  articles  of  partnership  entered  into,  whereby 
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1836.  the  defendant  became  entitled  to  and  possessed  of  the  said 
one  tliirtj -second  share  of  the  capital,  subject,  nevei^ 
theless,  to  the  .stipulations  and  conditions  in  the  agree- 
ment and  articles  respectively  contained.  The  defendant 
then  averred,  that  from  the  time  of  the  making  of  the 
agreement  he  had  always  been  and  still  was  willing  that 
the  profit  due  to  him  on  his  said  share  of  the  capital  should 
be  applied  according  to  the  terms  thereof,  and  that  from 
the  5th  July,  18S0,  up  to  the  time  of  the  commencement 
of  the  suit,  at  every  taking  (f  the  stock,  the  profits  found 
to  be  due  to  the  defendant  on  his  said  share  had  been 
applied  to  the  reduction  of  the  note  of  hand  referred  to  in 
the  agreement,  and  of  the  promissory  note  mentioned  in 
the  declaration,  except  that,  on  the  taking  of  stock  for  the 
years  expiring  respectively  on  the  5th  July  183S  and  1833, 
the  profit  which  was  found  to  be  due  to  the  defendant  was, 
by  the  consent  of  the  plaintiff,  retained  and  continued  to 
be  employed  in  the  business  of  the  partnership,  and  also 
except  that,  on  the  taking  of  the  stock  for  the  year  expir- 
ing on  the  5th  day  of  July  18r]4(,  the  plaintiff  refused  his 
assent  to  the  accounts  made  out  relating  to  the  affairs 
of  the  partnership,  and  the  balance  sheet  showing  the 
amount  of  the  profits  due  to  the  partners,  by  reason  of 
which  no  division  of  profits  had  been  made.  The  plea 
concluded  with  an  averment  that  the  defendant  had 
always  faithfully  performed  and  still  was  ready  to  perform 
the  conditions  of  the  agreement,  yet  the  plaintiff,  not 
regarding  the  agreement,  had  called  upon  the  defendant  for 
and  required  him  to  pay  the  balance  of  the  note  suddenly, 
and  before  a  reasonable  time  for  the  payment  thereof  by 
the  defendant  had  elapsed,  contrary  to  the  true  intent  and 
meaning  of  the  agreement. 

The  plaintiff,  in  his  replication,  joined  issue  on  the  plea 
concluding  to  the  country,  and  replied  to  the  special  plea 
that  the  defendant  of  his  own  wrong,  &c.,  neglected  and 
refused  to  pay  the  promissory  note  mentioned  in  the 
declaration,  and  broke  his  said  promise  in  that  count 
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mentioned  as  therein  alleged;. and  that  he,  the  plaintiff,        i836. 

did  not  call  upon  the  defendant  for  or  require  him  to  pay 

the  money,  or  any  part  thereof,  suddenly  and  before  a  rea^ 

sonable  time  For  the  payment  thereof  by  the  defendant  had 

elapsed,  in  manner  and  form  as  the  defendant  had  alleged  ; 

and  that  a  reasonable  time  in  that  behalf  had  elapsed  after 

the  making  of  the  said  request  and  demand  in  the  said 

first  count  mentioned,  and  before  the  commencement  of  the 

suit. 

Kelljff  for  the  defendant,  began. — Under  the  terms  of 
the  replication  it  is  enough  for  me  to  shew  that  the  agree- 
ment was  made,  and  that  the  defendant  has  been  called 
upon  suddenly,  and  without  reasonable  notice,  to  pay  the 
note.  I  say  that  the  notice  should  be  at  least  a  year's,  and 
that  fourteen  days'  or  even  two  months'  notice  is  not  suf- 
ficient. 

TiNDAL,  C.  J. — You  had  better  give  the  evidence.  It 
18  a  very  difficult  thing  to  say  what  is  a  reasonable  notice. 

Talfourd^  Serjt.,  for  the  plaintiff. — There  is  another 
question  long  before  this.  This  is  a  note  substituted  in 
another  form,  specially  for  the  purpose  of  avoiding  the 
terms  of  the  agreement. 

Kelly. — That  cannot  be.  It  is  dated  back  the  same 
date  as  the  original  one,  and  is  therefore  within  the 
agreement,  in  law  as  well  as  in  equity.  The  new  note  is  in 
a  different  form,  to  avoid  a  difficulty  arising  from  the  8)ie- 
cial  words  being  in  the  body  of  the  other. 

TiNDAL,  C.  J. — It  is  very  possible  that  the  parties 
might  have  thought,  as  was  opeiied  by  Mr.  Kellj/t  that 
the  insertion  of  the  condition  in  the  body  of  the  original 
note  would  prevent  its .  being  a  promissory  note,  and 
therefore  they  substituted  one  in  a  different  form. 
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1836.  The  agreement  was  reacU    A  copy  of  the  note  referred 

to  in  it  was  endorsed  upon  it.     Both  were  in  the  form  set 
out  in  the  special  plea. 

Mr.  Martin,  one  of  the  partners  in  the  new  fimii  was 
called.— He  stated  that  the  note  referred  to  in  the  agree- 
ment was  given  up,  and  another  substituted  for  it,  the 
plaintiff  saying  that  he  agreed  to  it;  as  Mr.  Grout 
thought  it  right  in  his  case,  and  he,  the  plaintiff,  did  so 
for  uniformity. 

Talfourdt  Serjt.,  objected  to  the  admission  of  this  parol 
evidence  to  vary  the  written  agreement. 

TiNDAL,  C  J.— I  do  not  think  it  is  within  that  rule. 
There  is  an  agreement  which  refers  to  a  particular  pro- 
missory note,  and  there  is  another  note  substituted  for  it, 
which,  therefore,  stands  in  its  stead,  as  in  the  case  of  a 
note  tainted  with  usury,  or  on  a  wrong  stamp.  I  think  on 
principle  it  is  very  like  the  case  of  an  accident,  when  the 
note  is  lost  or  blurred  over,  and  cannot  be  read.  But  I  will 
take  a  note  of  the  objection. 

ChannelL — There  are  several  modem  decisions  of  the 
Exchequer,  in  which  the  giving  of  parol  evidence  is  limited 
to  shewing  that  the  security  is  void,  and  diminishing  the 
consideration. 

TiNDAL,  C.  J. — I  quite  agree  with  that  doctrine;  but  I 
think  it  does  not  affect  this  case. 

The  witness  then  continued. — "  The  plaintiff  said  he  in- 
tended to  act  just  as  if  the  condition  was  in  the  new  note. 
Ringer  had  five  thirty-seconds,  and  at  the  stock-taking 
in  I8S1  the  division  was  100/.  a  share,  and  for  the  previous 
year,  1830,  it  was  300/.  a  share.  In  May,  1832,  a  mill 
was  destroyed  at  Yarmouth,  and  it  was  agreed  between 
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the  partners  that,  in  that  year  and  1833,  the  profits  were  1836. 
to  be  reserved.  In  July,  1834,  there  was  no  division  of 
profits,  because  the  plaintiff*  and  his  son  disagreed  with  the 
other  partners,  and  threatened  to  arrest  the  parties.  In 
July  1835,  there  was  a  loss  of  200/.  a  share,  and  tlie 
matter  has  since  been  thrown  into  Chancery.  On  the  19th 
August,  1830,  there  was  paid  off*  the  note  307/.  lOs.  9d. 
In  October,  1831,  100/.,  and  178/.  for  interest  to  the  5th 
July,  1831.  In  July,  1832,  173/.  was  paid  for  interest  on 
3,460/.  The  loss  in  1835  was  occasioned  by  the  junior 
partners  not  working  cordially  together,  and  the  great 
quantity  of  goods  spoiled  at  Ponder's  End  by  the  negli- 
gence of  Mr.  James  Baylis,  the  son  of  the  plaintiff. 
Father  and  son  filed  bills  in  Chancery." 

A  letter  firom  the  plaintiff  to  the  defendant,  dated  14th 
August,  1835,  was  read,  which  contained  the  following 
passages : — **  Since  you  received  notice  of  my  retirement 
from  the  firm  upwards  of  12  months  ago,  you  must  have 
almost  daily  supposed  that  I  should  call  upon  you  for  pay- 
ment," &c.  ••  However,  to  prevent  any  inconvenience  to 
you  by  the  note  being  suddenly  presented,  I  beg  to  in- 
form you  that  I  shall,  on  the  S7th  instant,  pay  it  into 
my  bankers  for  presentation,"  &c. — *'  I  make  this  intimation 
without  reluctance,  from  the  knowledge  of  your  having 
made  an  offer  to  my  son  for  the  purchase  of  his  share  in 
the  business,  an  offer  which  presupposes  your  being  pre- 
pared with  the  means  of  payment." 
The  action  was  commenced  in  October,  1835. 
The  articles  of  partnership  were  executed  in  January, 
1831 ,  but  were  dated  July  5tb,  1830.  The  defendant  had 
no  capital  in  the  concern,  and  he  and  Joseph  Grout  both 
gave  six  months'  notice  of  an  intention  to  withdraw. 

Talfourdf  Serjt.,  in  his  address  to  the  jury,  was  observ- 
ing that  the  new  note  being  absolute,  and  the  original  note 
having  been  conditional,  the  former  might  be  sued  on  in 
the  ordinary  way,  and  was  not  subject  to  the  agreement. 
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TiKDAL^  C.  J. — The  first  note  had  a  condition  in  it  that 
it  should  be  paid  out  of  the  profits,  which  made  it  no  note 
at  all ;  and,  therefore,  the  arrangement  was  only  substitut- 
ing a  valid  note  for  one  which  would  be  of  no  use.  If  it 
bad  been  as  you  put  it,  I  should  quite  agree  with  yoo. 
But  I  think  it  is  within  the  agreement. 

Talfourd,  Serjt. — One  question  is,  whether  we  have 
suddenly  called  on  Mr.  Ringer  for  the  payment  of  the 
note.  Recollect  the  circumstances.  Part  of  the  surplus 
capital  was  about  to  be  withdrawn,  and  the  defendant 
himself  had  given  notice  of  his  intention  to  withdraw. 
Ihe  concern  was  breaking  up;  and  besides,  the  plaintiff 
himself  had  withdrawn  for  a  whole  year,  and  the  defendant 
must  have  expected  to  be  called  on  for  the  note  long 
before,  as  the  privity  between  the  parties  was  at  an  end. 
Fourteen  days*  notice,  and  an  action  not  commenced  for 
two  months,  make  reasonable  notice.  Also,  after  the 
agreement  that  the  profits  should  be  a  reserved  fund,  he 
would  have  the  right  to  call  for  payment  of  the  note.  At 
all  events,  the  plaintiff  is  entitled  to  interest. 

The  son  of  the  plaintlfT  was  called  as  a  witness,  and  said, 
'f  At  a  meeting  in  January,  1831,  it  was  said  by  Joseph  Grout, 
in  the  presence  of  the  defendant,  that  the  notes  were  nut 
good  for  anything  but  capital  and  interest,  as  he  had  been 
advised ;  rnd  that^it  was  right  the  senior  partners  should 
have  all  ihe  security  they  could,  as  we  were  young  men, 
and  might  misconduct  ourselves  and  go  to  America,  and 
leave  them  to  get  their  money  of  whom  they  could;  and 
that  they  ought  to  be  able  to  tap  us  on  the  shoulder  and 
say,  '  I  want  my  money.'  The  understanding  was  only  that 
fresh  notes  should  be  given."  On  his  cross-examination 
he  said,  "The  notes  were  to  be  substituted  for  the  old  notes, 
and  to  remain  under  the  agreement ;  and  for  that  purpose 
they  were  dated  the  same  day  as  the  old  ones.'* 

It  appeared  that  there  was  a  meeting  of  the  partners  in 
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July,  1834,  when  it  was  found  that  there  were  acceptances         1836. 
of  the  finn  to  the  amount  of  70,398/.  1 1*.  6rf. ;  several  of      '    ^ — ' 
them  had  been  accepted  by  the  defendant,  and  had  been  v. 

discounted,  and  out  of  the  proceeds  certain  surplus- 
capital  checks  had  been  drawn.  The  plaintiff  was  dis- 
satisfied, and  would  not  sign  the  balance  sheet,  and  in 
consequence  there  was  not  any  division  of  profits. 

Kelly  objected  to  the  claim  of  interest* 

TiMDAL,  C.  J. — You  cannot  blow  hot  and  cold.  If  you 
take  the  agreement  for  your  protection  against  the  note, 
you  must  take  it  also  with  respect  to  the  interest.  But 
you  shall  have  leave  to  move. 

Kelljf  addressed  the  jury  in  reply. 

TiNDAL,  C.  J.|  (in  summing  up),  said  : — The  note  is  in 
the  common  form.  There  is  no  condition  in  it.  There- 
fore, but  for  some  other  agreement,  there  would  be  no 
defence  at  all.  In  any  event  you  must  give  a  verdict  for 
the.  interest.  At  the  most,  the  agreement  appears  to  be 
that  the  principal  shall  be  paid  out  of  the  profits,  leaving 
the  interest  to  be  paid  in  the  usual  way.  The  first  ques- 
tion for  you  is,  whether  this  promissory  note  was  in  fact 
substituted  for  the  other  note,  and  was  subject  to  the  same 
agreement  as  the  first  was  subject  to.  Assuming  for  the 
moment  that  you  find  that  it  was  so>  then  the  question  will 
arise,  whether  the  defendant  has  faithfully  performed  the 
.  terms  of  the  agreement ;  for  if  he  has  not,  he  cannot  shield 
.  himself  by  it.  By  the  agreement  the  profits  were  to  be 
allotted  to  the  reduction  of  the  principal.  This  was  done 
in  tSaO  and  1831,  but  in  1832  and  1833  it  was  not  so,  and 
the  plea  alleges  that  in  those  years  the  profits  were,  by 
consent  of  the  plaintiff,  retained  for  the  concerns  of  the 
partnership.  As  to  lb32,  the  parties  agreed  that  the 
profits  should  remain  a  reserved  fund.  Therefore  he  has 
proved  it  as  to  1832.  As  to  183.3  it  depends  upon  the 
contradictory   evidence   of   Martin   and    James    Bay  lis. 

VOL.  VII.  z  z  N.  P. 
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1836.        Martin  says  there  was  a  terbal  agreement,  but  no  written 
one.    Baylia  says  he  submitted  because  he  could  not  hdp 
it.     Baylis  says  it  was  against  the  consent  of  him  and  hb 
father.    On  this  it  will  be  for  you  to  say  whether  die 
plaintiff  assented  in  1833»  for  if  he  had  not,  the  defendaiit't 
excuse  fails,  and  your  Tcrdict  must  be  Against  him  for  die 
whole  sum.    The  third  question  in  the  case  is,  whether 
the  defendant  was  called  on  suddenly  and  within  a  reason- 
able time.    The  question  seems  to  be  whether,  under  all 
the  circumstances,  and  looking  to  the  understanding  of  the 
parties,  the  calling  on  the  pluntiff  at  the  end  of  two 
months  is  a  calling  on  him  suddenly,  and  earlier  than  a 
reasonable  time.     It  seems  that  the  plaintiff  was  to  have 
it  before  the  termination  of  the  partnership,  and  that  it 
was  not  to  be  worked  out  of  the  profits,  because  the  con- 
cern might  turn  out  badly.    But  it  was  stipulated  that  he 
was  to  have  time  to  turn  himself  round,  and,  if  he  had  no 
other  means,  apply  to  his  friends.    The  situation  of  parties 
had  somewhat  changed.     The  plaintiff  had  withdrawn 
from  the  concern,  and  he  might,  while  he  had  a  veto, 
allow  the  money  to  remain  in  much  longer  than  he  would 
be  disposed  to  do  after  he  had  withdrawn.    It  seems  that 
the  defendant  had  given  some  notice  of  retiring,  and  if 
you  think  that  makes  any  diflference  in  the  consideration 
of  whether  it  was  a  calling  on  the  defendant  suddenly,  you 
will  say  so.     It  might  make  a  shorter  notice  reasonable 
than  would  have  been  so  under  other  circumstances.    You 
are  not  called  upon  to  say  what  would  be  a  reasonable 
notice,  but  whether  this  notice  was,  under  the  circum- 
stances, an  unreasonable  one. 

Verdict  for  the  plaintiff  for  519/.,  being  for 
interest  only,  up  to  the  5th  Jvly,  1835. 

Talfourd,  Serjt.t  Channell,  and  MetloTf  for  the  plaintiff. 

Kelly,  B.  V.  Richards,  and  Swann,  for  the  defendant 
[Attomres—G.  Clark,  and  Stoka  4  Co.] 
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In  the  ensuing  Michaelmas  Term,  KeUy  obtained  a 
rule  nisi  for  entering  a  nonsuit,  and  Talfourd,  Serjt,  ob- 
tained a  rule  nisi  for  increasing  the  verdict  by  adding  the 
amount  of  principal  to  the  interest,  or  for  entering  up 
judgment  for  the  whole  amount,  non  obstante  veredicto. 
These  rules  were  not  argued,  the  parties  having  come  to 
an  arrangement  amoag  tbeniselipea. 


1836. 


Batlib 

RiMQBR. 


HouoHTON  and  Another  v.  Gilbakt. 

Assumpsit  on  a  PoUcy  of  Insuranee. 

A  queation  arose  as  to  the  meaning  of  the  word  cargo. 

Erie,  for  the  defendant,  dted  Serjeant  v.  RetMd  (a),  in 
which  it  was  sud  that  tha  word  cargo,  as  referred  to  a  ship, 
was  very  inteiUgible,  and  must  mean  the  whole  loading. 
He  was  referring  to  Entick's  Dictionary,  when  he  was 
interrupted  by 

TiNDAL,  C.  J.,  who  said, — It  is  a  question  of  mer- 
cantile construction.  You  had  better  lay  aside  your 
dictionary,  and  appeal  to  the  knowledge  of  the  jury;  for, 
after  all,  the  dictionary  is  not  authority. 

Talfourd,  Serjt.,  and  Barsiow,  for  the  plaintiffs. 

ErtCf  and  Manning,  for  the  defendant. 
[Attonan^H^,  and  Siek$  4  £.] 

(tt)  9Stnuig«,1228. 
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1836. 


First  Sitting  at  Westminster  in  Michaelmas  Term,  1836. 

BEFORE  MR.   JUSTICE    PARK. 


Nov.  Sth. 

Aisumpnt  for 
money  lent,  and 


•tated,  with  a 
plea  of  the 
general  israe. 
The  particuhn 
of  demand  were 
only  for  money 
lent,  and  it  ap- 
peared clearly 
at  the  trial  that 
the  claim  was 
not  money  lent, 
but  a  balance 
arising  out  of  a 
bet  on  a  horse 
race: — Held, 
that  the  proper 
course,  aher 
▼erdict  for  the 
plaintiff,  was 
not  to  grant  a 
nonsuit,  but  a 
new  trial,  on 
payment,  by 
the  plaintiff,  of 
the  costs  of  the 
first  trial  only,' 
and  that  the 
plaintiff  should 
be  at  liberty 
to  amend  his 
particular,  and 
the  defendant 
to  plead  spe- 
cially the  ille- 
gality of  the 
transaction. 


Stevens  v.  Willimgalb. 

/ASSUMPSIT  for  money  lent,  with  a  count  on  an  account 
stated.  Plea — non  assumpsit.  The  particulars  of  the 
plaintiflf's  demand  contained  only  one  item,  which  was  of 
SOL  for  money  lent  in  the  month  of  April,  1834. 

On  the  part  of  the  plaintiff  a  witness  was  called,  who 
stated  that  at  an  interview  between  the  plaintiff  and  de- 
fendant, at  the  Three  Nuns*  Inn,  at  Aldgate,  the  defendant 
promised  the  plaintiff  to  pay  him  the  SOL  which  he  had 
lent  him.  The  witness  swore  positively,  on  «his  cross- 
examination,  that  the  word  lent  was  used  in  the  conver- 
sation. 

Talfaurd,  Seijt.,  in  his  address  to  the  jury  for  the  de- 
fendant, stated,  that  he  should  shew  that  the  claim  was  not 
in  fact  money  lent,  but  a  bet  on  a  horse  race,  and  con- 
tended that  the  question  of  whether  the  transaction  was 
void  or  not,  was  immaterial,  as  the  only  question  upon  the 
state  of  the  record  was,  whether  it  was  money  lent  or  not. 

To  make  out  this,  in  addition  to  several  letters  which 
were  equivocal  in  their  terms,  and  an  affidavit  of  debt,  in 
which  the  plaintiff  swore  that  the  defendant  was  indebted 
to  him  in  50/.,  as  the  balance  of  an  account  stated^  a 
witness  was  called,  who  was  the  son  of  a  gentleman  in 
whose  employ  the  defendant  was.  He  stated  that  the 
plaintiff  came  to  their  warehouse,  and  told  the  witness's 
father  that  the  defendant  had  taken  a  bet  of  SOL  at  the 
Epsom  races,  and  asked  him  if  he  would  pay  it  for  the  de- 
fendant. The  witness's  father  told  him  that  he  did  not 
meddle  with  the  defendant's  affairs. 
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Thesiger,  for  the  plaintifT. — ^I  will  admit  that  it  was  on  1836. 
a  bet,  and  that  money  lent  is  out  of  the  question ;  but  still 
there  is  the  account  stated.  If  there  is  an  illegality  in  the 
transaction^  the  defendant  should  have  pleaded  it  specially; 
but  he  relies  only  on  the  general  issue.  If  he  had  pleaded 
it»  he  must  have  shewn  that  the  race  was  an  illegal  one,  for 
all  horse  races  are  not  illegal.  The  evidence  for  the  de- 
fendant shews  an  account  stated.  There  are  two  objections, 
therefore :  one/  that  this  defence  is  not  open  to  the  de- 
fendant on  these  pleadings ;  and  the  others  that  the  race  is 
not  shewn  to  have  been  illegal  (a). 

Park,  J. — I  agree  that  the  illegality  does  not  arise ;  but 
if  it  bad  been  money  lent  only  in  the  declaration,  I  should 
have  been  inclined  to  think  that  it  was  not  money  lent. 
What  would  you  say  if  there  had  been  only  an  account 
stated  ! 

Talfourd,  Serjt. — ^The  particulars  of  demand  would 
not  apply  if  there  had  been  only  the  account  stated. 

^Park,  J. — The  better  way  will  be  to  find  a  verdict  for 
the  plaintiff,  with  leave  to  move  for  a  nonsuit.  It  is  clear 
now  there  was  a  transaction  between  the  parties.  I  am 
rather  inclined  to  think  with  Mr.  Thesiger  in  point  of  law, 
but  I  would  rather  not  speak  authoritatively  on  the 
subject 

Verdict  accordingly. 

TAesiger^  and  Curwood,  ft>r  the  plaintiff. 

Talfourdg  Serjt.,  for  the  defendant. 

[Attornies— /iouxirc/,  aacl  HilL^ 

(a)  See  the  sUt.  13  Geo.  2,  c.  19. 
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CASES  AT  NiSI  HUUS, 

In  the  course  of  the  Term  a  rule  nisi  was  obcuined 
pursuant  to  the  leave  given»  which  came  on  for  ai^umtnt 
in  Hilary  Term,  18S7«  before  Lord  Chief  Justice  Tindal, 
and  Mr.  Justice  Park>  Mr.  Justice  Gaselee,  and  Mr. 
Justice  Vauoham. 

Andrewg,  Ser]t.»  for  the  plaindff,  shewed  cause.  Thete 
is  no  foundation  for  the  nde.  We  may  assume  that  the 
particular  of  demand  is  insufficient  inform ;  yet  the  priiH 
ciple  to  be  collected  firom  all  the  cases  is,  that  an  eirar 
in  the  particular  is  only  material  where  it  is  calculated  to 
mislead  the  opposite  party.  The  learned  Serjeant  was 
proceeding  to  argue  that  the  defendant  in  this  case  could 
not  have  been  misled,  when 


TiNDAL,  C.  J.,  intimated,  that  the  justice  of  the 
would  be  best  met,  not  by  a  nonsuit,  but  a  new  trial,  on 
payment  by  the  plaintiff  of  the  costs  of  the  former  trial 
only,  as  there  was  no  necessity  to  go  farther  back  in  the 
cause  than  the  particular,  which  the  phuntiff  should  be 
at  liberty  to  amend.  The  defendant  should  also  be  at 
liberty  to  plead  de  noyo^ 

This  was  agreed  to,  and  it  was  arranged  that  if  the  plain- 
tiff should  not  carry  the  agreement  into  effect,  then  the  rde 
for  a  nonsuit  was  to  be  made  absolute. 
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Second  SiUing  at  Wesiminster  in  Michaelmas  Term^  1836. 

BEFORE  MR.  JUSTICE  PARK. 


Roe,  Bart.  v.  Emma  Day.  Nov,  2ur. 

Use  and  occupation.    Plea — ^general  issue.  a  defendant 

It  was  opened  by  Tkssiger  for  the  plaintiff,  that  Mr.  evidence  a  cor- 
Bmmfill,  the  agent  of  the  plaintiff,  had  let  to  the  defen-  ^^ng  of 
daQt  a  house  in  Edward  Street.  Portland  Place,  ready  f*^*'**  *«^f*"» 

,  ^    between  him- 

fumished,  which  house  had  been  previously  occupied  by  leif  and  the 
the  plaintiff  himself;  and  that  the  defendant,  instead  of  righit^to'^nve  ^ 

paying  the  arrears  of  rent,  now  put  forward  her  sister,  as  Jett*r'w?iten 

being  the  person  who  took  the  house,  and  denied  that  it  by  him  to  the 

bad  been  taken  by  herself.  reply  to' the 

On  the  part  of  the  plaintiff  Mr.  BamfiU  was  called,  and  fj^f^f ^^il^h' 

be  stated,  that  he  let  the  house  to  Miss  Emma  Day,  the  bore  <iate  on 

^  the  day  before 

defendant,  from  May  1835  to  May  1836,  at  a  rent  of  the  defendant's 
140/L  a-year ;  but  in  his  cross-examination  he  said,  he  did  i^\n  acUon 
not  know  that  the  defendant  lived  in  the  house,  though  |[®'  uae  "id 

'  o      occupation,  the 

he  knew  her  sbter  lived  there.    He  also  stated,  that  the  queation  waa, 

_^  whether  a 

defendant  gave  a  reference  to  Mr.  Beavan,  who  told  him  house  had  been 
that  Miss  Day  was  under  the  protection  <^  a  young  noble-  fendan?or^her 
man,  and  that  he  (Mr.  BamfiU)  communicated  this  to  the  *''^':  \'^^^' 

\        ^  ness  for  the 

plaintiff.     In  re-examination  this  witness  stated,  that  he  piaintiffdeposed 
saw  the  defendant  at  the  house  several  times.  to^he  defend 

The  defence  was,  that  the  house  had  been  let  to  the  i\"d;?e"„d7J?i* 
defendant's  sbter.  Miss  Laura  Day,  (now  Mrs.  Bullock)^  witnetses  were 
and  not  to  the  defendant ;  and  to  substantiate  this  defence,  tion,  to  prove  ' 
Mfff.  BiftUock,  and  a  servant,  named  Agnes  Ryan,  were  l^'tol,!?""' 
called.    During  the  exammation  of  these  witnesses  the  ^^^  ^'* 
defendaai  came  into  Court,  and  was  pointed  out  as  the  into  court,  it 

1    ^      «  «  <•  1  .^  was  proposed, 

defindRBt,  oy  one  of  the  witnesses.  on  the  part  of 

the  plaintiff,  to 
Mcdl  Ins  witQMS,  isa  wBtnen  in  reply,  to  tUte  (bat,  bow  hehai  tacDthe  daimdant  again,  he  was 
^mta  podtivt  that  it  was  she  who  took  the  house : — ifftf,  that  this  could  not  be  done. 


Rob 

V, 

Day. 
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1836.  Several  letters  written  by  the  defendant  to  the  plaintiff, 

and  his  answers  to  them,  were  put  in  and  read. 

The  last  letter  of  the  plaintiff  to  the  defendant  was 
dated  July  9,  1836. 

Ilumfrey,  for  the  defendant,  proposed  to  give  in  evi- 
dence the  plaintiff's  answer  to  this  letter,  written  on  the 
following  day. 

Thesiger,  for  the  plaintiff. — ^I  submit  that  this  letter 
of  the  defendant  is  not  receivable  in  evidence.  It  is  a 
letter  written  by  the  defendant,  and  not  answered  by  the 
plaintiff.  It  frequently  happens,  that  a  person  may  re- 
ceive a  letter  from  another,  containing  all  sorts  of  absurd 
statements  and  assertions,  and  may  throw  it  into  the  fire, 
and  take  no  further  notice  of  it ;  and  it  is  rather  tcx>  much 
to  say,  that  all  those  statements  and  asserUons  may  be 
given  in  evidence  against  him.  If  any  thing  is  said  to  a 
man  personally,  and  he  makes  no  answer,  it  may  be  that 
his  silence  may  be  construed  into  something  like  an  ad- 
mission, but  that  is  quite  different  from  the  receipt  of  a 
letter. 

Humfretf. — I  put  this  in  as  a  part  of  the  correspond- 
ence, nnd  as  the  defendant's  reply  to  the  plaintiff's  letter. 

Park,  J. — I  shall  receive  the  letter  in  evidence.  It  is 
an  immediate  answer  to  the  letter  of  the  plaintiff! 

The  letter  was  read. 

Park,  J. — We  now  see  the  importance  of  this  letter 
being  read.  In  a  former  letter  the  defendant  says  to 
the  plaintiff,  (in  substance),  "You  tried  to  entrap  me 
into  admissions,"  and  to  this  the  plaintiff  answered, 
'*  I  could  not  have  so  intended,  because  I  could  not 
be  a  witness  to  prove  them ;"  and  then  the  defendant  ex* 
plains  that  in  the  last  letter  by  saying,  ''  I  did  not  mean 
that,  but  I  meant  that  you  tried  to  entrap  me  into  giving 
you  a  guarantee." 
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At  the  close  of  the  defendant's  case,  Thesiger,  for  the 
plaintiff,  proposed  to  call  Mr.  Bamfill  as  a  witness  in 
reply y  to  state  that,  now  he  had  seen  the  defendant  in 
Court,  he  was  quite  sure  that  it  was  she,  and  not  her 
sister^  who  took  the  house. 

Park,  J. — I  cannot  allow  it. 

Mr.  Bamfill  was  not  examined  in  reply. 

Thesiger  replied. 

Park,  J.,  left  it  to  the  jury  to  say,  whether,  in  the 
taking  of  this  house,  the  defendant,  Emma  Day,  was  the 
contracting  party,  or  whether  the  house  had  been  taken 
by  her  sister,  Mrs.  Bullock ;  and  in  his  summing  up  his 
Lordship  said, — I  rejected  the  recall  of  Mr.  Bamfill;  and 
I  did  so  upon  consideration.  If  the  defendant's  witnesses 
had  introduced  any  new  matter,  which  it  was'  material  to 
contradict,  and  to  contradict  which  evidence  was  receivable, 
I  should  have  allowed  him  to  be  recalled.  But  here  the  ques- 
tion 18,  which  of  the  two  sisters  it  was  who  took  the  house. 
It  was  opened  that  that  was  the  question.  The  plaintiff's 
witness  swears  that  it  was  Emma  Day,  and  the  defendant's 
witnesses  give  evidence  that  it  was  her  sister.  I  could  not 
allow  the  pliuntiff's  witness  to  be  recalled,  to  say  again 
that  it  was  Emma  Day ;  or  else,  in  cases  of  conflicting  evi- 
dence, I  must  allow  all  the  plaintiff's  witnesses  to  be  ex- 
amined over  again  in  reply,  for  the  purpose  of  contradict- 
ing the  witnesses  called  for  the  defendant. 

Verdict  for  the  defendant 
Tkesiger,  and  R»  V.  Richards,  for  the  plaintiff. 

Humfrey,  and  G.  T.  White,  for  the  defendant. 
[kUotnit^— Allen,  G.  ^  A.,  and  Peake.] 


CAS£8  AT  NISI  PRIUS, 


Adfoumed   Sitiings  in   London   qfler    Miekaebmas 
Term,  1836* 

BEFORE  LORD  CBIBP  JU6TICB  TIVDAI^ 


Dee.  lOth.  Allbopp  and  Others  v.  Smith. 

If,  In  an  action  CxOODS  8oM,  With  a  count  uDon  an  account  stated. 

for  goodi  told, 

there  be  a  spe-  Plea  to  the  first  count — ^Non  assumpsit.    To  the  second 

totbe^raunT^  count  there  was  a  special  demurrer,  on  the  ground  that  by 


fttted  which  ^^^^  count  it  did  not  appear  when  the  account  was  stated, 
hat  not  been  The  cause  was  undefended,  and  there  waa  eyideiice  of 

tfane  of  the        goods  sold  to  the  amount  of  61/.  2s.  9dL 

trial,  and  the 

i<B7  f^<  ^  Verdict  for  the  pluotiff  for  6R  &.  9dL 

die  plaintiff  OB  *^ 

tlie  oonnt  for 
goodi  aold; 

the  Judge,  if  it       Bmglej^,  for  Che  plaintiff,  appHed  lor  speedy  execntaoo. 

be  a  proper 
caaeforapeedy 

Xt^^t  Tn.i,Ai..€.J.-Ie««otordertt.«.therei..deB«r»r 
t^r  totfae  account  rt«ted.^biehb».  not  been  .rg.ed;«Nl 
enter anoUe  QpoQ  (hat  the  defendant  may  succeedt  and  be  entitled  to 
theooimtde-     Certain  costs. 

mnrred  to. 

Bagley* — The  demurrer  only  applies  to  the  second 
cbunt.  We  will  undertake  to  abandon  tbat  count,  and 
by  our  entering  a  nolle  prosequi  the  defendant  will  have 
the  costs  of  the  demurrer. 

TiMDALi  C.  J. — If  you  will  undertake  to  enter  a  nolle 
prosequi  as  to  the  second  count,  I  will  giye  you  speedy 
execution.  - 

Execution  on  the  Sd  of  January. 

Baglejf,  for  the  plaintiff. 

[Attornici— /.  Tucker,  lad  Bare.'] 
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Brierly  r.  Cripps. 

Dee.\2ih. 

JMLONEY  bad  and  received^  with  a  count  upoo  as  Two  propfietm 

acoouoft  stated.    Pleas— Non  aifumpnt,  and  set-off.  l^L^f^ 

it  appeared  that  the  plaiiitiff  and  defendant  liad  been,  "^^^^^.^ 
with  others^  jeint  proprietors  of  the  Zephyr  eoacfa»  whidh  Nmo^. 
had  ran  firom  London  to  Brighton^  but  that  the  part-  pMulftiiip, 
nersbip  was  dissolved  in  the  month  of  November*  183i.      ^^  wm 

To  shew  the  balances  due  to  the  plaintiff,  it  was  pro-  ^^^  ^?»  <» 
posed  to  put  in  monthly  accounts  which  had  been  rendered  bdaDce  wm 
to  all  the  different  proprietors  of  the  coach,  by  a  person  ^Tvl^  t^*^ 
named  Rhodes,  who  had  kept  the  accounts  of  the  coach.     ^«><»  ^m 

.    .  ^  forward  fron 

Talfourd,  Serjt.,  for  the  defendant— I  submit  that  these  J^J^JJ^^ 
accounts  are  not  evidence,  without  calling  the  person  who  v^  A.  the 
made  them  out,  who  is  not  the  clerk  of  my  client  the  Nofmber 

acooant,  which 

TiNDAL,  C.  J.— No,  he  is  the  derk  of  aU  the  parties;  I  Se*diiSSto!i. 
must  receive  them.  —Held,  that  a. 

might  maintain 
an  action  fiir 

The  aeoounts  were  read.    In  these  accounts  a  hahmce  us&foaron" 
was  struck  once  in  every  month,  and  by  the  accpi^it  up  to  ^^  September 

and  October 

the  80th>  of  September,  18S4,  it  appeared  that  a  balance  of  accounti. 
19L  Is.  Sd.  was  due  from  the  defendant  to  the  plaintifi^  and  thaf^'f.^Bta 
b|y  the  account  up  to  the  14pth  of  October,  a  balance  of  2(UL  ^  ^^ 
lfi#»  7dL,  and  up  to  the  time  of  the  dissolution  of  partner-  •8»t  ofau  the 
ihip  in  November,  a  further  bahince  of  14/.  14«.  O^d. ;  but  SdniUelnefir 
it  was  admitted  that  the  last  had  been  paid.  hk  tein^'^ 

aia  witneta. 

Ti^ourd^  Segt«  for  the  defendant.— Tbese  are  partner- 
ship aeeounta,  and  no  action  can  be  maoitained  on  them. 
It  mm  beM  in  the  case  of  Fromant  v.  Copehmd  (a),  that 

(«)  9  Moore,  319.  In  that  case  that  the  balances  in  the  weekly 

there  wert  other  open  accounts  accounts  were  only  preparatory 

between  the  parties  ai  partners,  items  to  be  included  in  a  generid 

and  Mr.  Justice  Burrough  said»  account.    See  ante,  Vol.  1,  p.  275. 
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1836.  no  action  could  be  brought  for  ihe  weekly  balances  struck 
between  the  partners  in  stage-coach  accounts.  If  at  the 
dissolution  of  partnership  a  final  balance  had  been  struck* 
the  case  would  be  different.  But  here  it  is  put  that,  as  the 
partnership  is  dissolved,  the  plaintiff  may  take  the  balance 
of  each  month  during  the  partnership^  and  bring  an  action 
for  it.  •  The  balance  of  the  last  month,  which  was  the 
final  balance,  has  been  paid,  and  that  is  the  only  one  for 
which  an  action  could  be  brought. 

E.  V,  Williams,  for  the  defendant,  cited  the  case  of 
Jackson  v.  Siopherd  (a). 

TiNDAL,  C.  J. — Every  month's  account  is  quite  distinct 
from  all  the  others,  and  no  balance  is  carried  forward  fi^m 
any  of  themr 

Talfourd,  Serjt. — The  whole  amount  claimed  is  for 
months  during  which  the  partnership  continued,  and  not 
for  the  final  balance. 

Bompas,  Serjt.,  for  the  plamtiff.— We  go  for  3Sl.  Is.  OdL ; 
the  accounts  shew  more,  but  we  have  been  paid  part 

TiNDAL,  C.  J. — I  do  not  understand  whitt  you  mean  by 
final  balance;  I  think  one  of  these  accounts  as  final  as  the 
other.  If  they  had  all  formed  part  of  one  account  it  might 
have  been  different '  I  will  give  you  leave  to  enter  a  non- 
suit if  the  Court  should  think  I  am  wrong. 


'    (a)  2  C.  &  M.  361.    In  that  partner  against  whom  the  claim 

case,  Mr.  Baron  Bayky  said,—  is  made.    Bat  there  may  be  ape- 

**  One  partner  cannot  muntain  an  cial  bargains,  by  which  particular 

action  for  a  balance  on  the  part-  transacUons    are   insolated   and 

nership  accounts   until    the   ac-  separated  from  the  winding-op  of 

counts  have  been  settled  and  ad-  the  concern,  and  are  taken  oot  of 

justed,  and  until  it  is  ascertained  the  g'eneral  law  of  partnership.*' 
what  is  the  balance  due  from  the 
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The  defence  was,  that  the  plaintiff  being  liable  to  the 
payment  of  a  sum  of  money  to  the  defendant  for  a  person 
named  Haines,  it  was  agreed  in  October,  1834,  that  part 
of  this  sum  should  be  paid  by  Mr.  Rhodes  to  the  defend- 
ant on  that  account. 
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1836; 


In  answer  to  this  case,  it  was  proposed  by  Bompas,  Serjt., 
to  call  Mr.  Haines  as  a  witness  in  reply,  to  prove  a  con- 
versation which  occurred  between  the  plaintiff  and  de- 
fendant on  the  subject  of  the  alleged  agreement  deposed 
to  on  the  part  of  the  defendant 

Talfourd^  Serjt — Does  your  Lordship  think  this  is  evi- 
dence in  reply? 

TiNDAL,  C.  J.*  It  may  be  a  conversation  to  unsay  what 
your  witness  has  proved. 


The  evidence  was  given. 


Verdict  for  the  defendant. 


Bompas,  Serjt.,  and  Steer,  for  the  plaintiff. 
Talfourd,  Serjt.,  and  E.  V.  Williams,  for  the  defendant. 
[Attomies— JVnocet^  and  Hitchcock  4r  Co.'] 


Hall  and  Others  v.  Benson  and  Another. 

Assumpsit  for  money  paid  for  the  use  of  the  defen- 
dants, and  on  an  account  stated.    Plea— the  general  issue. 


Dec,  22nd. 


Where  two 
broken  are  re- 
ferred to  in  ad- 
▼ertisements  by 

Wilde,  Serjt,  for  the  plaintiffs. — ^The  defendants  were  and  one  pro-' 
the  owners  of  the  Helen  Mar,  and  the  .plaintiffs  were  ^^^we^wX 
brokers,  and  references  were  made  to  them,  and  also  to  freight,  and  the 

other  pays  the 
charges  for 

clearing  out  the  ship,  &&,  the  Utter  ronst  share  the  commission,  &c.  with  the  former,  and  eannot, 

by  the  naage  of  trade,  maintain  an  action  against  the  ship-owner. 
Usage  of  trade  if  a  general  and  prevailing  course  of  business,  and  witnesses  who  are  called  to 

profe  it,  should  cause  their  minds  to  revolve  over  instances  known  to  them  of  its  having  been  acted  on. 
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1339.  another  broker  named  Norrie,  who  procured  the  frei^t, 
and  received  the  conmiiasion  on  the  outward  freight.  The 
plaintiJSa  cleared  out  the  veasel  and  paid  the  dues,  and 
expected  tbe  ahip  to  come  back  to  them,  bat  it  cane  back 
to  another  person.  Norrie  delivered  hia  aceonnt  to  die 
defendants^  and  was  called  on  by  them  to  pay  the  freight, 
and  an  assignment  of  his  UfiB-intereat  in  certain  property 
was  made*  It  is  the  constant  course,  where  a  broker,  other 
than  the  bveker  of  tbe  merchant  who  freights  the  vessel, 
procures  the  freif^,  he  receives  the  commission,  but  gives 
half  to  the  other  brokers.  The  defendants  say  to  the 
plaintiffs,  Norrie  rec^ved  the  freight,  and  therefore  we 
will  not  pay  your  demand.  I  suppose  they  contend,  that 
the  plaintiffs  were  to  be  the  guaranties  of  Norrie.  The 
account  is  between  Norrie  and  the  defendants  personaDy, 
and  would  they  have  dabbled  with  assignments,  if  they 
had  thought  the  plaintiffs  were  concerned  in  the  trans* 
action  with  Norrie?  Their  connection  with  Norrie  was 
perfectly  accidental,  and  not  a  partnership  in  any  way. 

TiNDAL,  C*  J. — If  they  were  tbe  guaraiftie  of  the  freight, 
it  would  rather  be  in  the  nature  of  a  setroff,  and  there  is 
no  plea  of  setoff  here. 

The  son  of  the  plaintiff  Hall  said.  The  defendants 
and  my  father  have  been  long  friends,  but  the  plaintiflb  had 
never  acted  as  brokers  for  the  defendants  before ;  our  house 
made  the  entries  to  clear  out  the  Helen  MUr  at  the  custom- 
house, and  we  cleared  it  out  from  the  S8th  March,  1832,  and 
made  the  usual  payments  made  by  a  ship-broker  on  the 
clearing  out,  amounting  to  lOSL  The  ship  sailed  in  Au- 
gust, 1838,  for  Hobart  Town  and  Launceston,  in  Van 
Diemen*s  Land.  Norrie  procured  the*  freight  for  the  ship. 
They  invariably  divide  the  commission,  where  one  broker 
procures  the  freight  for  another.  The  ship  came  to  Lon- 
don, but  did  not  come  to  our  house,  on  her  return  from 
the  home  voyage*    She  returned  in  about  18  months, 
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with  a  general  cargo.    The  plaintiff's  house  had  one  ship-        1836 
meat  through  Norrie  jost  before;  that  was  on  board  the 
Pegasus,  but  they  had  no  connection  of  partnership  with 
him.     On  his  cross-examination  he  said,  Norrie  procured 
all  the  freight  of  the  Helen  Mar.    I  do  not  know  whether 
Norrie  was  introduced  to  the  defendants  by  my  father, 
before  the  ship  was  laid  on  for  freight.    There  was  an- 
other transaction  between  Norrie  and  the  plaintiffs,  with 
relation  to  the  Cygnet,  but  the  three  ships  were  all  on  to- 
gether.   Norrie  gets  the  freight,  and  he  and  the  plainti£b 
share  the  commission.    No  doubt  one  of  the  plaintiffs  in- 
troduced Norrie  to  the  defendants,  and  I  believe  he  was 
a  stranger  to  them  before.    References  were  made  in  the 
advertisements  to  Norrie  and  to  the  plaintiflEs;  the  ma- 
jority of  persons  came  to  Norrie  about  freight.    I  have 
heard  from  the  plaintiffs,  that  Norrie  was  to  procure  the 
freight^  and  to  receive  the  freight,  and  pay  us  the  balance 
of  the  account  with  the  defendants,  on  account  of  our  ad- 
vances.   When  there  is  only  one  broker,  he  receives  the 
freight^  pays  the  charges,  and  hands  the  balance  over  to 
the  owner.    Our  house  never  received  any  part  of  the 
freight.    The  outward  freight,  payable  in  London,  would 
be  about  4ML    No  freight  was  obtained  at  our  oflSce. 

A  merchant  and  shipowner,  named  Ward,  who  was  a 
creditor  of  Norrie,  was  called:  he  said, — I  learned  from 
Benson  that  he  was  a  creditor  of  Norrie,  as  well  as  myself. 
He  said,  it  was  the  balance  of  freight  due  to  him  for  the 
Helen  Mar,  some  S  or  800/. ;  and  it  was  arranged  to  have 
an  assignment  of  Norrie*s  interest  in  a  Mrs.  Harris's  pro- 
perty, and  Mr.  Baxendale  was  to  be  the  trustee.  Mr.  Ben- 
son agreed  to  take  it  as  a  collateral  security.  In  my 
communications  with  Mr.  Benson,  he  spoke  of  Mr.  Hall 
as  being  the  joint  broker.  He  said,  he  thought  there  was 
a  liability  attached  to  Hall  as  to  the  freight.  Hall  was 
oonsulted  as  to  the  deed  by  me.  Enough  has  not  been 
deceived  under  the  deed  to  satisfy  either  debt    The 


Hall 

V. 


714  CASES  AT  NISI  PRIUS, 

1836.  Cygnet  was  my  ship,  and  Hall  was  the  joint  broker  with 
Norrie  for  it  I  hare  not  called  ott  Hall  to  pay  any  thing 
.to  me  subsequently  to  the  deed.  I  asked  Hall  to  press 
Benson.  Norrie  to  pay  mp  my  freight,  about  1700/.,  and  Hall  said, 
he  would,  and  Norrie  promised  to  pay.  On  cross-exami- 
nation he  said, — ^Very  frequently  two  brokers  arrange,  one 
to.  introduce  the.  ship-owner,  and  the  other  to  procure  the 
freight,  and  to  divide  the  commission.  He  was  then  asked, 
•''Is  there  any  course  of  business  as  to  it?**  Witness— 
I  should  think 

TiMDAL,  C.  J. — Is  there  any  general  course  of  busi- 
ness ?  Let  your  mind  revolve  over  instances.  I  am  not 
asking  you  whether  it  is  just  or  proper,  but  whether  there 
is  any  prevailing  course  of  business.  Either  you  know 
such  a  course  of  business,  or  you  do  not.  If  you  do  not, 
say  so. 

Witness. — I  know  there  is  a  course  for  both  the  brokers 
to  collect  the  freight,  and  both  to  pay  over.  The  freight 
is  usually  paid  by  the  parties  at  the  office  when  they 
make  the  engagement.  On  his  re-examination  he  said — 
In  those  cases  each  broker  has  paid  what  he  received.  I 
have  done  so  myself;  but  I  cannot  recollect  any  other 
person  at  the  present  moment.  I  can*t  recollect  what 
security  Johnson,  Hall's  partner,  offered  me ;  but  to  the 
best  of  my  recollection  be  did  offer  something. 

The  deed  was  put  in.  It  was  between  Norrie,  of  the 
first  part;  the  witness.  Ward,  of  the  second  part;  the 
defendant,  Benson,  of  the  third  part ;  and  Mr.  Baxendale, 
of  the  fourth  part.  It  was  an  assignment  made  to  Mr. 
Baxendale,  in  trust  for  Ward  and  Benson,  inter  alia,  to  pay 
700/.  and  interest,  at  5  per  cent.,  to  Ward,  and  SSH.  and 
interest,  to  Benson.  There  were  covenants  for  further 
assurance,  and  a  covenant  by  Norrie  to  pay  the  debts. 
There  was  no  covenant  as  to  time.  The  deed  was  not 
executed  either  by  Ward  or  Benson,  but  only  by  Norrie 
and  Baxendale. 
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Erie,  for  the  defendants. — There  \b  e  queBtien  whelher 
the  contract  is  prov^  as  laid  in  the  declaration.  The 
fiarty  making  the  contract  is  not  called,  but  Mr.  HalFs  sop 
says  he  understood  from  the  plaintiffs,  &c,  &c. 

TiNDAL,  C*  J. — Primft  facie,  the  case  is  made  w^, 
for  the  paymenU  have  been  proved*  If  yon  can  shew 
that  tbey  looked  only  to  Norrios  it  would  he  an  answer  to 
tbn  action*    I  cannot  say  that  it  must  npt  go  to  the  jopy» 

Erie. — ^Then  were  not  the  parties  joint  brokers? 

Tf  NDAi*,  C.  J. — ^That  is  a  question  for  th^  jury ;  that 
will  be  whethar,  in  this  transai^tion,  th^y  were  in  the 
situation  of  partners* 

JSrle. — ^I  will  not  pite  cases  at  Nisi  Pr|us« 

TiNDAL,  C.  J.— Np,  If  it  becomes  n^oe^iary,  yon  shall 
have  the  benefit  of  an  application  to  the  Court. 

Erie.— If  the  Court,  upon  these  facts,  think  there  was 
a  partnership,  I  shall  have  the  benefit  of  it? 

TiNDAL,  C.  J.,  assented* 

Erie  then  addressed  the  jury.^-It  is  a  hardship  on  the 
defendants  that  they  should  be  called  on  to  pay  103/.  for 
charges  when  one  of  the  brokers  has  received  8QQL  or  400/. 
for  freight.  The  question  is  not,  as  Serjeant  Wilde  says, 
whether  the  plaintiffs  undertook  to  guarantee  the  solvency 
of  Norrie,  but  whether  the  plaintiffs  and  Norrie  were  em- 
ployed as  joint  brokers  in  the  transaction — ^as,  if  they  were, 
there  was  a  partnership,  and  the  plaintiffs  cannot  sue  abne. 
And  thisj  though  apparently  a  tecbnioal  question,  is,  in 
.  fapt,  a  matter  of  substance  and  not  of  form.  The  [daintiffs 
should  have  called  Norrie,  and  the  defendants  cannot  be 
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1836.  expected  to  call  him,  as  he  is  obviously  hostile  to  the  de« 
fendants.  There  are  two  questions— one>  whether  the 
contract  was  made  jointly  with  the  plaintiffs  and  Norrieas 
joint  brokers;  and  the  other,  whether  the  contract  was 
that  Norrie  was  to  receiye  the  freight  and  pay  the  charges, 
and  then  hand  over  the  balance  to  the  defendants.  In 
either  of  these  cases  the  verdict  must  be  for  the  defendants. 
There  were  joint  references,  and  there  is  evidence  from 
which  it  may  be  inferred  that  there  was  a  joint  communi- 
cation with  the  defendants.  There  is  a  division  of  the 
commission,  and  there  is  as  much  eyidence  of  a  partner- 
ship as  to  the  rest  of  the  world  as  can  well  be  given.  As 
to  the  deed  of  trust — where  you  have  two  parties  liable, 
one  solvent  and  the  other  in  embarrassed  circumstances, 
the  practice  is,  to  try  to  get  what  you  can  of  the  insolvent 
debtor,  if  he  has  received  the  money,  before  you  fall  back 
upon  the  other  person.  The  ordinary  meaning  of  colla- 
teral security  is,  that  you  get  all  you  can  from  one,  and  that 
you  do  not  discharge  the  other  party. 

fVilde,  Serjt. — ^The  acceptance  of  the  covenant  in  the 
deed  discharges  the  joint  liability  altogether. 

Erie. — ^The  question  is,  what  was  the  original  contract 
I  am  not  going  upon  any  right  of  set-off.  I  am  saying 
that  the  deed  does  not  shew  that  there  was  not  a  joint 
contract. 

TiNDAL,  C.  J.— It  affords  an  inference.  The  way  in 
which  I  shall  put  it  to  the  jury  is  this, — ^whether  this  instru- 
ment would  have  been  entered  into  if  the  agreement  bad 
been  to  look  to  Hall  &  Co.  as  well  as  Norrie« 

£rfe.— Ward's  observation  was,  that  Benson  consented 
to  take  it  as  a  collateral  security,  and,  as  the  deed  is  not 
executed  by  Benson,  that  is  the  only  evidence  to  connect 
the  instrument  with  him;  and  Ward  says  that  Benson 
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spoke  all  through  of  Hall  as  connected  with  the  debt.  183^ 
You  are  left  to  find  your  way  in  the  dark  to  a  verdict  for 
the  pbuntiffs,  in  the  absence  of  the  witness  Norrie,  who 
could  have  proved  the  contract ;  and  I  say  that  the  plain- 
tiffs, who  are  bound  to  make  out  the  contract,  ought  to 
have  called  him ;  and,  as  they  do  not|  you  will  not  attend 
to  the  inference  sought  to  be  drawn,  from  the  evidence  of 
the  plaintiff's  son,  of  the  conduct  of  the  parties  after- 
wards. 

In  answer  to  a  question  from  the  jury,  the  plaintiff's  son 
said. — I  was  not  employed  to  clear  out  the  ship  previous 
to  the  employment  of  Norrie. 

TiNDAL,  C.  J.,  (in  summing  up),  said : — There  is  no 
doubt  that  the  sums  of  money  have  been  paid,  and  the 
question  for  you  is,  whether,  under  the  circumstances,  the 
contract  was  made  by  the  defendants  jointly  with  Norrie  and 
the  plaintiffs,  or  whether  they  employed  the  plaintiffs 
separately  as  their  brokers.  If  it  shall  turn  out,  in  your 
opinion,  that  the  defendants  did  not  employ  the  plaintiffs 
separately  as  their  brokers,  then  the  present  plaintiffs 
cannot  recover ;  and  if  there  was,  at  the  time  of  the  con- 
tract, an  understanding  that  the  parties  should  look  to  the 
fund  created  by  the  receipt  of  the  freight,  (which  is  the 
second  point  pu  thy  the  learned  Counsel  for  the  defendants), 
then  the  plaintiffs  cannot  recover.  There  are  circumstances 
which  must  not  be  lost  sight  of;  viz.,  that  if  the  plaintiffs 
were  concerned  jointly  in  the  transaction  with  Norrie,  they 
will  not  only  not  be  able  torecover  this  103/.,  but  they  will 
be  liable  for  the  whole  of  the  freight  which  has  been  re- 
ceived and  not  paid  by  Norrie.  What  we  are  anxious  to 
see  is,  what  was  the  understanding  of  the  parties  at  the 
time.  [His  Lordship  read  the  evidence  of  the  witnesses, 
and  then  the  recital  in  the  deed  to  this  effect : — "  Whereas 
Ward  and  Benson  have  applied  to  Norrie  for  payment, 
and  it  being  inconvenient  to  him  at  present,  he  has  applied 
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to  them  to  forbear  suing,  and  agreed  to  give  secuHtyf**  ftc, 
and  then  proceeded.]  The  question  is,  whether  this  in- 
strument was  resorted  to,  the  parties  having  a  conscioos* 
ness  that  they  had  a  solyent  purty,  ruhf  the  pUiotifis, 
equally  liable  for  the  whole  of  the  freight  with  Norrie, 
the  insolvent  person.  You  will  have  to  s^y  whether,  on 
the  whole  of  the  evidence,  you  are  satisfied  that  there  was 
a  separate  employment,  or  whether  the  plaintiffii  were 
jointly  concerned  with  Norrie.  If  you  think  the  finnner 
was  the  case,  then  you  will  find  for  the  plaintifls;  if  you 
think  the  latter  was  the  case,  or  if  you  t^iipk  that  the 
plaintiffs  were  to  look  only  to  the  freight  received  by  Nor* 
rie,  then  you  will  find  your  verdict  for  the  defendafita. 


yer4ict  for  tbe  defendiiatt. 


A  penon  who 
obtains  goodi 
on  contract, 
not  having  the 
meant  nor  the 
intention  of 
paying  for  them, 
it  a  competent 
witneti  in  an 
action  of  trover 
by  the  person 
of  whom  he 
obtained  them, 
to  recover  pot- 
•eitton  of  them 
from  a  person 
to  whom  he 
parted  with 
them  at  a  leu 
price  than  he 
had  engaged  to 
pay  for  them. 


Wilde,  Serjt.,  and  Cleasby,  for  the  plaintiffs. 

Erie,  and  SeweU^  for  the  defendants. 

[Attomies— ^wam  4*  Coi.,  and  FwtUr  4  G9.] 

TrIEBNER   r.   SODDY. 

X  ROVER  for  tallows. — Pleas,  not  guilty,  and  that  the 
plaintiff*  was  not  possessed  of  the  tallowy. 

The  plaintiff^ sought  to  recover  the  tallows  on  the  ground 
that  a  person  napied  Carter  had  fraudulently  obtained 
them  from  him,  and  parted  with  them  to  the  defendant. 
The  manner  in  which,  according  to  the  opening,  the  goods 
came  into  the  possession  of  the  defendapt,  was  by  his 
purchasing  them  of  Carter  at  a  lower  price  than  Carter 
had  engaged  to  pay  for  them.  It  was  also  suggested  that 
Carter  purchased  the  tallows,  having  neither  the  means 
nor  the  intention  of  paying  for  them* 

Carter  was  called  as  a  witness  for  the  plaintiSl 
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WiUe,  Seijt.,  objected  to  his  competency. — The  case 
opened  is,  that  Carter  fraudulently  obtained  goods  of 
Triebner,  for  i^Kith  he  is  liable  while  the  contract  lasts. 
Carter  is  to  get  rid  of  the  contract,  and  his  liability  to 
Triebner,  without  incurring  any  fresh  liability  to  the  de- 
fendant Soddy. 

TiKDAL,  C.  J."^!  do  not  see  how  the  event  of  this  suit 
can  be  evidence  for  or  against  the  witness. 

Wilde,  Seijt— It  is  a  contract  which  Triebner  may 
avoid  or  not  at  his  pleasure,  and  the  record  in  this  action 
would  be  very  good  evidence  of  his  having  elected  to 
avoid  it.  He  has  an  interest  in  procuring  the  verdict  for 
the  plaintifi. 

TiNDAL,  C.  J.,  did  not  yield  to  the  objection,  and  the 
witness  was  examined. 

Verdict  for  the  defendant 

Sdmpas,  Serjt.,  and  Cleasbtf,  for  the  plaintiff. 

Wilde,  Serjt.,  and  Dayman,  for  the  defendant. 
[Altoniief--CaHer  4r  G.,  atid  Church.'] 
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COURT  OF  KING'S  BENCH. 


Adjourned  Sittings  at  Westminster  after  TrinityTerm,\9SS, 

BEFORE  LORD  DBNlf  AM,  C  J. 


JulyUt. 

The  keeper  of 
the  gaol  of  New- 
gate was  indict- 
ed for  refuting 
to  receiTe  cer- 
tain persons, 
commhted  by  a 
magistrate  for 
the  county  of 
Middlesex, 
charged  with 
felony,  in  wilful 


Rex  v.  Cope  (a). 

X  HE  first  count  in  the  indictment  stated  in  substance, 
that  a  certain  gaol  of  our  Lord  the  King,  commonly  called 
tlie  gaol  of  Newgate,  long  before  and  at  the  time  of  the 
committing  of  the  ofience,  &c.,  was  and  had  been,  &c.,  the 
county  gaol  of  and  for  the  county  of  Middlesex,  and  dur- 
ing all  the  time  aforesaid  was  and  had  been,  &c.,  used  as 
the  county  gaol  of  and  for  the  said  county,  and  that  the 
and  contempt-  defendant,  before  and  at  the  time  of  the  committing  of  the 
ence  of  bis^war-  ofience  by  him  thereinafter  next  mentioned,  was  the  keeper 

"riant^iL         ^^  ^^^  '*'**  **^^'  **"^  **^  ®"  *®  ^^^'^   *'*y  ^^  ^^^*  '^ 

directed,  not  one  James  Welch  was  brought  before  Peter  Hardy,  Esq., 
ofNew^te^''(2  then  being  one  of  his  Majesty's  justices  of  the  peace  for 
to"" Thekeml  the  Said  county,  and  was  charged  before  him,  on  the  oath 
of  the  common    ©f  one  Isaac  Wells,  with  having,  on  the  16th  day  of  July, 

gaol  in  and  for 

the  county  of      1834,  threatened  to  do  him,  the  said  Isaac  WeUs, 

Middlesex," 

and  in  the 

margin  was  written,  *<  for  trial  at  Clerkenwell."     It  appeared  that  tUs  was  the  form  in  which  i 

rants  were  made  out  for  the  New  Prison  at  Clerkenwell : — Held^  that  although,  in  point  of  bw, 

Newgate  was  the  common  gaol  for  Middlesex,  yet  the  not  receiring  prisoners  with  a  wamnt  in 

such  a  form,  was  not  a  wilful  and  contemptuous  disohedienoe  within  the  words  of  the  indictment. 

The  indictment  also  charged  the  keeper  with  refusing  to  reoei^  sereral  penons  committed  by 
Middlesex  magistrates  for  want  of  sureties,  &c  in  cases  of  misdemeanor,  &c.: — ^Heli,  tliat  ntaras 
made  by  previous  keepers  under  the  4  Geo.  4,  c.  64,  and  also  returns  made  by  the  Court  of  Aiders 
men  under  the  same  statute,  were  admissible  in  evidence  on  the  part  of  the  prosecutioo,  to  shew 
how  the  prison  had  been  used : — Htld^  also,  that  the  Court  of  Aldermen  had  not  authority,  udcr 
the  13th  section  of  that  statute,  to  make  an  order  limiting  the  appropriation  of  Newgate  to  pcisons 
charged  with  felony,  so  as  to  exclude  persons  committed  for  misdemeanors  by  Middlesex  magis- 
trates.— Whether  proof  of  the  indorsement  of  a  deceased  attorney's  derk  on  an  order,  atattng 
that  he  had  served  it  on  a  particular  day,  b  evidence  of  such  service,  wttiumt  proof  of  any  other 
corroboradng  circumstances,  Qussre. 

(«)  Omitted  ante. 
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bodily  injury,  &c. ;  whereupon  the  said  justice  ordered  and  1835. 
adjudged  that  he  the  said  James  Welch  should  enter  into 
his  own  recognizance  in  the  sum  of  20/.,  with  two  suffi- 
cient sureties  in  the  sum  of  10/.  each,  to  keep  the  peace, 
&c.,  for  the  space  of  six  calendar  months.  It  then  averred 
that  the  said  James  Welch  refused  to  enter  into  the  recog- 
nizance, &c«,  whereupon  the  said  justice,  in  due  form  of 
law,  made  his  warrant  of  commitment,  &c.,  directed  to  the 
constable  of  Enfield,  and  also  to  the  keeper  of  the  said 
gaol  for  the  county  of  Middlesex,  by  which  said  warrant, 
reciting  the  charge,  &c.,  and  the  order  of  the  justice,  and 
the  refusal  to  enter  into  recognizance,  &c.,  he,  the  said 
justice,  required  and  commanded  the  said  constable  forth- 
with to  convey  the  said  James  Welch  to  the  said  gaol  of 
the  said  county  of  Middlesex,  and  to  deliver  him  to  the 
keeper  thereof,  and  did  also  require  and  command  him  the 
said  keeper  to  receive  the  said  James  Welch  into  his 
custody  in  the  said  gaol,  and  him  there  safely  to  keep  for 
the  space  of  six  calendar  months,  unless,  &c.  It  was  then 
averred  that  the  constable,  by  virtue  of  the  warrant,  re- 
ceived the  said  James  Welch  into  his  custody,  and  conveyed 
him  to  the  said  gaol  together  with  the  warrant,  and  de- 
livered the  warrant  to  the  defendant,  and  tendered  and 
offered  to  deliver  the  said  James  Welch  at  the  said  gaol 
to  the  said  defendant,  to  be  received  into  his  custody  in 
pursuance  of  the  said  warrant,  &c.,  and  requested  the  said 
defendant  to  receive  the  said  James  Welch  into  his  custody 
in  the  said  gaol,  in  pursuance  of  the  said  warrant.  Yet 
the  defendant,  so  being  &c.,  unlawfully,  wrongfully,  and 
contemptuously,  and  contrary  to  his  duty  as  keeper  of  the 
said  gaol,  wholly  refused  to  receive  the  said  James  Welch 
into  bis  custody  in  the  said  gaol,  or  to  admit  him  into  the 
said  gaol,  in  wilful  and  contemptuous  disobedience  of  the 
said  warrant,  and  against  the  peace,  &c. 

The  2nd  count  described  Newgate  as  the  common  gaol 
in  and  for  the  county  of  Middlesex,  and  charged  the 
defendant  with  unlawfully  and  contemptuously  refusing  to 
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ISdS.  reoeire  three  persons  comnutted  by  the  iuaoe  wiagistntey 
Ml*.  Hardy,  for  stealing  wheat,  and  directed  by  his  war- 
Tint  to  be  kept  in  custody  till  they  should  be  delhrered  by 
due  course  of  law,  in  wilful  and  coutemptnoua  disobe- 
dietioe  of  the  warrant,  ftc. 

The  8rd  count  stated  that  Newgate  was  the  oomaMNi 
gaol  of  Middlesex,  for  the  purpose  (ofliong  other  tkings) 
of  keeping  in  safe  custody  persons  charged  with  breaches 
of  the  peace  and  other  misdemeaaors,  und  coinplained  of 
a  Mftlsal  by  the  defendant  to  receiTC  h  person  committed 
fef  want  of  sureties  in  a  case  of  assault. 

The  4>th  count  charged  the  defendant  with  refiising  to 
re<Mii^  a  person  oonyicted  of  conspiracy  at  the  General 
Sessions  for  Middlesex,  holden  on  the  SSth  of  July,  and 
ordered  by  the  Oourt  to  be  itnprisoned  in  Newgate  for 
two  years. 

The  6th  count  was  for  refusing  to  receive  a  pervon 
cdtiTicted  before  a  single  justice  of  selling  fire-works, 
cotitrafy  to  the  statute. 

The  warrant  in  the  case  of  felony,  mentioned  in  the  Sod 
count,  was  directed  to  "  The  keeper  of  the  common  gaol 
in  and  for  the  county  of  Middlesex,**  and  required  him  to 
reCeite  into  his  custody,  in  the  said  common  gaol,  the  bodies 
of  tiiree  persons,  (naming  them),  charged  with  stealing 
wheat.  It  contained  in  the  margin  the  words  **  For  trial 
at  Clerkenwell.*'  This  appeared  to  be  the  form  in  which 
warrants  were  made  out  wheti  persons  were  taken  to  the 
New  PHson  at  Clerkenwell,  and  the  officer  who  executed 
it  said  that  he  had  frequently  taken  prisoners  there  witii 
warrants  in  that  form.  On  the  other  hand  it  appeared, 
that  Warrants  for  Newgate  were  generiJIy  directed  to 
"  The  keeper  of  his  Majesty's  gaol  of  Newgate.** — Hie  de- 
fendant was  not  in  town  when  the  warrant  was  presented. 

Lord  Dbnmar,  C.  J. — As  to  lhis«  1  do  not  see  how  it 
can  amount  to  a  refusal,  as  the  warrant  is  not  in  the  or- 
dinary form*    It  is  quite  beside  the  main  question. 
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Mcfdet  for  the  prosecution. — ^Newgate  is  the  common        itts. 
gaol  of  Middlesex^  and  the  warrant  is  to  the  keeper  of 
tlie  gaol  for  the  county  of  Middlesex. 

Liord  Den  MAN,  C.  J. — It  may  very  likely  be  so  in 
pmnt  of  law,  but  wheii  the  practice  bas  beeii  to  cftll  one 
by  one  name,  and  another  by  another,  it  can  hardly  be 
termed  a  contemptuous  disobedience,  if  it  is  a  disobe- 
dience at  aH. 

Evidence  having  been  given  of  the  other  refusals  men- 
tioned in  the  indictment, — 

Mankf  for  the  prosecution,  proposed  to  give  in 
evidence  certain  Reports  or  Returns  made  by  the  autho- 
rities of  the  Corporation  of  London,  under  the  S4th  section 
of  the4Geo^4,  C.64. 

CampbeU,  A.  6.  objected. — It  is  hearsay  of  a  hearsay. 

Lord  Denman,  C.  J.— I  do  not  know  with  what  view 
they  are  put  in. 

Maule^ — ^To  shew  that  in  Middlesex  misdemeanants 
have  been  imprisoned  in  Newgate.  I  offer  these  returns 
as  a  public  act  done  under  a  public  act  of  parliament,  and 
as  evidence  of  this  matter  of  fact,  that  during  the  time 
mentioned  in  them  the  gaol  of  Newgate  was  used  as  the 
common  gaol  of  Middlesex  for  misdemeanants  as  well  as 
felons. 

Lord  DSNHAN,  C.  J. — You  had  better  put  in  first  any 
ugned  by  the  defendant. 

A  witness  from  the  oflSce  of  the  Home  Secretary  pro* 
duced  a  return  for  the  city  of  London,  made  in  Novem- 
ber, 1834,  and  Mr.Woodthorpe,  the  town-clerk  of  London, 
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1836.  produced  a  return  made  by  Mn  Cope  to  the  Court  of 
Aldermen,  of  the  same  date.  Under  the  head  of  misde- 
meanants were  the  words  ''Male,  three;  female,  none;" 
but  there  was  nothing  to  indicate  whether  they  belonged 
to  London  or  Middlesex. 

Other  returns,  made  by  previous  keepers  of  Newgate, 
were  tendered  in  evidence,  some  of  them  as  containing 
statements  distinguishing  the  London  from  the  Middlesex 
cases.    One  by  Mr.  Wontner,  in  1827,  was  offered. 

Campbell,  A.  6.,  objected. — Where  returns  are  made 
under  an  act  of  parliament,  by  an  oflBcer  speaking  of  his 
personal  knowledge,  I  do  not  deny  that  they  have  been 
held  to  be  evidence;  but  these  are  not  so — they  are 
founded  on  other  people's  information. 

Lord  Denman,  C.  J. — Is  it  not  an  immaterial  fact  ?  The 
Secretary  of  State  only  wants  to  know  the  number  of  per- 
sons in  the  prison,  and  not  where  they  were  convicted.  If 
it  is  an  act  required  to  be  done,  I  should  say  it  ought  to  be 
received  in  evidence. 

CampbeUf  A.  G. — ^The  chaplains  are  to  report,  and  then 
the  keepers  are  to  make  returns ;  and  the  visiting  justices 
are  to  report  to  the  justices  at  quarter  sessions;  and  they 
are  to  make  another  report,  and  transmit  it  to  the  Secretary 
of  State.  It  would  be  a  dangerous  precedent  to  admit 
such  evidence. 

Maule. — These  reports  are  evidence,  under  the  admb- 
sion  of  the  Attorney-General  himself,  as  being  made  from 
personal  knowledge.  But  I  do  not  see  any  reason  for 
the  distinction  as  to  personal  knowledge,  if  the  party  is 
clothed  with  authority  by  the  legislature  to  state  the  facts, 
and  it  is  no  matter  how  the  knowledge  is  acquired.  It  is 
evidence  as  a  document  furnished  by  a  public  officer  un- 
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der  a  public  act.    It  is  not  conclusivei  but  it  is  some 
evidence. 

Erie,  s.  8. — ^Tbe  act  requires  the  keeper  to  sign  a  paper 
in  the  form  of  Schedule  B.«  and  therefore  he  has  a  public 
act  to  perform,  and  it  goes  through  other  stages.  Richr 
ardson  v.  MeUish  (a),  is  an  authority  on  this  point 

AddUan,  s.  s. — ^It  is  admissible  on  the  same  ground  as 
an  inquisition  of  lunacy. 

Lord  Denman^  C.  J. — I  think  it  is  clearly  admissible 
on  this  ground;  it  is  an  act  done  by  Mr.  Cope's  prede- 
cessor. 

Campbell,  A.  6. — ^I  can  distinguish  it  from  Richardson 
T.  MeUish. 

Lord  Dbnman,  C.  J. — I  do  not  put  it  on  that  ground. 

The  return  of  Mr.  Wontner  to  the  Court  of  Aldermen 
was  then  read,  by  consent,  from  the  printed  copy  of  the 
Parliamentary  Report  of  18S7,  p.  334.  It  contained  these 
words : — "  Number  of  misdemeanants,  male  8,  female  1  ;'* 
and  in  answer  to  question  28  was  this  paragraph : — ^*  Clas- 
sification has  been  observed  as  far  as  the  construction  of 
the  gaol  will  admit. — ^A  few  prisoners  convicted  of  mis- 
demeanors, in  the  King's  Bench  and  at  the  Clerkenwell 
sessions,  from  want  of  room,  have  been  confined  in  the 
felons'  yard.- 


(a)  Ante,  Vol.  I,  p.  241.    That  an  action  on  a  spedal  agreement, 

case  dedded  that  a  book  kept  at  by  a  captain  against  a  ship-owner, 

the  East  India  House,  from  returns  for  damages  in  consequence  of 

given  in  on  oath  under  the  stat  losses  by  not  being  allowed  to  go 

6dOeo.  3,  c.  156,  of  the  number  certain  voyages.    Reported,  also, 

of  passengers  on  board  East  India  1 R.  &  M.  66,  and  2  Ding.  229, 

ships,  was  admisnble  in  evidence  in  &c.  &c. 


id 


^TTT  AL.       ^  M 


3»"1  -J^t  BTIlir- 


a  zy 


'-m.ra 


(«)  3BL*Ad.890. 
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R.  V.  Riehard^f  $.  s.— Tbe  c^se  of  Doe  r.  Turfard 
vas  much  coi|8idere4  in  thci  Commofi  Pl^as  )a8t  Tef ni|  in  % 
ciise  not  ye%  reported  (a).  Qut  I  will  rely  on  Doe  y.  Tur^ 
^ardf  and  8u))init  that  in  a  criminal  case  your  Lordship 
will  not  pveirrule  it.  The  ipdorsement  is  the  best  evidence, 
as  the  person  who  served  the  order  is  deadj  and  the  soli- 
citor is  dead,  and  the  keeper  is  dead*  It  is  not  conclusiye, 
but  it  is  primft  facie  eyidei^ce. 

Ufaule,  contra. — The  witness  does  not  say  that  all 
papers  served  were  always  indorsed,  but  he  used  the  words 
generally  indorsed.  Doe  v.  Turford  was  a  case  of  hard- 
ship, and  tbe  Court  were  somewhat  astute  in  looking  out 
for  grounds  for  admitting  the  evidence,  and  the  circum- 
stances relied  on  there  do  not  exist  here. 

Lord  DfiNMAN,  C.  J.— I  see  that  Mr.  Justice  Parke  said, 
in  Doe  ▼•  Turford^  that  the  entry  was  admissible,  because 
the  fact  that  such  an  entry  was  made  at  the  time,  was  one  of 
the  chain  of /lads  from  which  the  delivery  of  the  notice 
might  lawfully  be  inferred,  and  my  brother  Taunton 
speaks  of  the  entry  as  corroborated  by  circumstances* 
Now,  here  there  are  no  circumstances.  But  I  do  not 
think  that  at  Nisi  Prius  I  ought  to  exclude  it— I  think  I 
ought  to  receive  it,  but  subject  to  the  opinion  of  the 
Court ;  and  if  the  verdict  should  be  in  favour  of  the  defen- 
dant upon  this  point,  subject  to  having  that  verdict  set 
aside  (6). 

(a)    Poole  V.  Dieai,  reported  shew  the  presentment   and  dia- 

nnce:  see  1  ScotI,  p.  600,  and  honour  of  the  bill,  on  pproof  of  tbe 

ante,  p.  79.     TbM  case  decides  death  of  the  clerk, 

that  an  entry  of  the  presentment  (6)  The  verdict  not  being  for 

and  dishOnoiU'  c^  a  bill  of  ex-  the  defendant  upon  that  point,  of 

tbaage  in  a  book  kept  in  tiie  office  coursethe  question  wasnotargned, 

of  a  notary,  by  a  clerk  who  pre-  but  the  admissibility  of  the  evi« 

seated  the  bill,  proved  to  have  deuce  appears  to  be  somewhat 

been  made  at  the  time  and  in  the  supported  by  the  case  above  cited 

ordinary  course  and  routine  of  the  of  Foole  v.  Dicas. 
oiBce,  is  admissible  evidence  to 
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1835.  ^  verdict  of  Not  guilty  was  found  upon  the  2nd  count, 

and  a  yerdict  of  Guilty  was  taken  on  the  others,  subject 
to  a  motion  to  the  Court  of  King's  Bench,  to  enter  a  ver- 
dict of  Not  guilty  if  they  should  think  that  the  Court  of 
Aldermen  had  power  to  make  the  order  under  which  the 
defendant  acted. 

MmUe,  Erie,  and  Addison,  for  the  prosecution. 

Campbell,  A.  6.,  Law,  Mirehouse,  C.  S.,  R.  V.  Bick- 
ards,  and  B.  Qumey,  for  the  defendant. 

[Attondes— il<2m  if  Co.,  and  R.  P.  ^ammm.] 


In  the  ensuing  Term  a  rule  nisi  was  granted  according 
to  the  leave  given  at  the  trial,  and  the  question  was 
argued  in  Hilary  Term,  1837,  when  the  Court  took  time 
to  consider,  and  the  following  judgment  was  afterwards 
given : — 

Lord  DenmaK,  C.  J. — ^This  was  an  indictment  against 
the  keeper  of  the  gaol  of  Newgate,  for  refusing  to  re- 
ceive prisoners  committed  by  the  justices  of  the  peace 
for  the  county  of  Middlesex,  charged  with  misdemeanors. 
The  gaol  of  Newgate  is  the  county  gaol  of  Middlesex,  and 
the  justices  of  the  peace  of  that  county  before,  and  untQ 
the  year  1826,  had  been  in  the  habit  of  committing  per- 
sons charged  with  felonies  and  misdemeanors  to  that  gaoL 
The  same,  however,  is  locally  situate  within  the  limits  of 
the  city  of  London,  and  has  always  been  under  the  con- 
troul  and  direction  of  the  Court  of  the  Mayor  and  Alder- 
men, the  justices  of  the  peace  for  the  county  of  Middle- 
sex never  having  vbited,  or,  except  as  above  mentioned, 
in  any  manner  interfered  therewith. 

In  the  year  1826,  the  Court  of  the  Mayor  and  Alder- 
men made  an  order,  excluding  from  the  said  gaol  prisoners 
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committed  on  charges  of  misdemeanor ;  in  obedience  to  J837. 
which  the  defendant  acted,  and  the  validity  of  which 
nuaes  the  present  question,  which  depends  upon  the  con- 
struction of  the  Stat  4  Geo.  4,  commonly  called  the  Gaol 
Act.  That  act  had  for  its  object,  as  by  its  recitals  and 
provisions  appears,  the  regulation  of  gaols  and  houses  of 
correction,  and  particularly  the  classification  of  prisoners 
therein.  Those  provisions  expressly  extended,  as  by  the 
second  section  appears,  to  the  gaols  and  houses  of  correc- 
tion within  the  city  of  London. 

By  the  4th  section  it  is  enacted,  that  the  justices  of  the 
peace  for  the  county,  and  the  places  to  which  the  act 
refers,  shall,  by  orders  to  be  made  for  that  purpose,  declare 
to  what  class  or  classes  of  prisoners  every  such  gaol  or 
house  of  correction,  or  any  part  or  parts  thereof,  should 
be  applicable. 

This  material  section,  we  think,  must  be  understood  as 
applicable  to  cases  where  the  jurisdiction  and  power  of 
committal  were  Ailly  known,  and  not  in  any  way  interfering 
therewith.  It  is  also  provided  by  this  same  section,  that 
the  order  above  referred  to  shall  in  each  case  be  signed 
by  the  chairman  of  the  sessions,  and  shall  be  notified  by 
the  clerk  of  the  peace  to  the  said  justices  of  every  such 
county ;  a  provision  obviously  applicable  to  one  and  the 
same  jurisdiction,  and  which  in  the  present  instance  could 
DOt  have  been  complied  with. 

The  12th  section  enacts,  that  it  shall  be  lawful  for  the 
Court  of  Mayor  and  Aldermen  of  the  city  of  London,  as  far 
aa  the  prisons  within  it  are  concerned,  and  for  five  justices  of 
the  pesce  of  general  or  quarter  sessions  respectively,  so  far 
as  regards  the  prisoners  within  their  respective  jurisdic- 
tions, whether  the  same  be  county,  riding,  division,  or  other 
place,  to  make  such  further  rules  as  to  them  may  seem 
expedient,  subject  to  approval  as  therein  provided. 

In  this  section  also,  which  is  in  pari  materia  with  the 
4ch,  and  is  only  a  continuance  of  its  power  at  a  future 
time,  the  same  observation  applies  with  respect  to  juris* 
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1897.  diction  which  seems  to  be  assumed  as  filled  and  seitled, 
that  the  Court  of  MaycHr  and  Aldermen  of  the  dty  of 
Lopdofi^  and  the  justices  of  the  peace  at  their  a^veial 
cpwrts  of  quarter  sessions,  are  coupled  together  in  ihe 
descriptions  of  their  functions  apd  powers ;  and  wiUi 
respect  to  the  latter,  (the  justices  in  their  ooorta  of  quarter 
sessions),  their  power  is  expressed  to  be  within  thor 
respectiFC  jurisdictions ;  and  certainly  they  could  make  no 
rule  which  would  have  the  effect  of  enlarging  their  own 
jurisdiction,  or  abridging  that  of  others.  And  it  is  also 
obsenrable,  that  the  effect  of  this  order  is  to  transfer  the 
expense  of  the  prisoners  committed  for  trial  on  charges  of 
misdemeanor  from  the  city  of  London,  which  heretofore 
incurred  it,  to  the  county  of  Middlesex. 

Then  follows  the  13th  section,  on  which  a  good  deal  of 
relisnce  was  placed,  providing  expressly,  that  al)  the 
powers  given  by  this  act  to  the  juftices  of  the  peace  at 
their  several  courts  of  quarter  sessions,  shall  be  exerdaed 
wilhin  the  said  city  by  the  Court  of  Mayor  and  AldermeSf 
and  not  by  them  as  magistrates  of  the  court  of  quarter 
sessions  for  the  city.  We  think,  howeveri  that  this  sec- 
tion, can  only  be  understood  as  formally  recognising  the 
general  authority  of  the  Court  of  Mayor  and  AidetmeB, 
and  leaving  their  power  in  the  particular  now  upder  our 
consideration  untouched.  It  may  be  clear  that  the  autbe- 
rity  to  make  this  order,  if  it  existed  any  where,  was  vested 
in  th9  Court  of  the  Lord  Mayor  and  Aldermen :  that  how- 
ever leaves  the  question  of  their  authority  as  it  istood; 
and  therefore,  upon  the  whole,  it  is  certain  that  the  juris- 
diction of  the  justices  of  the  peace  for  the  county  of 
Middlesex  is  not  directly  taken  away.  We  think,  (hat 
when  another  and  general  consistent  purpose  is  apparent 
upon  the  act  of  parliament,  it  would  be  too  much  to  attri- 
bute to  it,  upon  a  doubtful  implication,  so  large  and  exteo- 
sive  a  coUsteral  effect. 

We  will  only  add,  that  although  the  mode  of  dasshig 
to  be  enforced  by  the  order  of  the  Court,  (and  whicb  i> 
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rather  a  classing  of  prison  than  of  prisoners)  may  not  be 
practicable  if  prisoners  charged  with  misdemeanors  be 
admitted  into  the  gaol,  that  it  does  not  follow  that  there 
may  not  be  a  classification  of  prisoners  therein,  though 
such  persons  should  be  admitted.  It  follows  that  the  rule 
for  an  acquittal  must  be  discharged. 


jifffoumed  Sittings  at  Westminster  after  HilaryTerm,  1837. 

(before   lord   DENMANy  C.  J.) 


Stockdale  v.  Hansard  and  Others.  P^^     . 

JLjIBEL. — The  declaration  stated  that  the  plaintiff  was  a  The  House  of 
bookseller  and  publisher  of  bot»ks,  and  had  published  very  thrveew'im 
many  scientific  and  learned  books,  and  particularly,  in  the   *"^  ^^3^>  ■>>*<!« 

.,.1.1         1  .11  reaolutions  that 

year  1827,  "a certain  physiological  and  anatomical  book  on  parliamenury 
the  gent rative  system,  illustrated  with  anatomical  plates."  poruTprinteT 
Yet  the  defendants,  well  knoiving  the  premises,  &c.,  and   Jj?*"  **»««««  of 
intending  to  injure  the  plaintiff  in  his  trade,  and  to  cause  ihould  be  pub- 
it  to  be  believed  that  he  puhlisheii  indecent  and  obscene  their  printer; 
books,  on  the  1st  day  of  May,   183G,  "maliciously  did  ";ijlrt'froi' 
publish  and  cause  to  be  published  of  and  concerning  the   ^^^  Inspectors 
said  plaintiff  in  his  said  trade  and  business,  in  a  certain  ordered  by  the 
book,  purporting  to  be  Reports  of  the  Inspectors  of  Prisons  printed?^ 
of  Great  Britain,  the  false,   scandalous,  malicious,  and   '?f'^>  *^*^  *^ 

*  '  this  report  con- 

defamatory  libel  following,  that*is  to  say,  '  We  also  found   tainedaiibei 
several  books;  amongst  them  Guthrie's  Grammar,  a  song  dual,  the  printer 
book,  the  Keepsake  Annual  for  1836,  and  the ,  by  commSlrwhf 


-  (a),  18  plates,  published  by  Stockdale,  1827,'  (mean-  >?i<i  >t  was 


ing  the  said  anatomical  and  physiological  work  and  plates  action,  and  that 
published  by  the  said  plaintiff) :  *  this  last  is  a  book  of  a  ©nhe  houae"' 
most  disgusting  nature,  and  the  plates  are  obscene  and  ^^^^^  ^^^^^  , 


publication. 


(a)  These  blanks  were  in  the  declaration. 

VOL.  VII.  BBS  N.  P. 
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1837.         indecent  in  the  extreme/''  to  the  injury  of  the  plaintiff  in 
bis  said  trade,  &c. 

Pleasi  1st — Not  guilty.     2nd — That  after  the  passing  of 
a  certain  act  of  Parliament  of  5  &  6  Will.  4,  entitled  **  An 
act  for  effecting  greater  uniformity  of  practice  in  the  go- 
vernment in  the  several  prisons  of  Great  Britain/'  to  wit 
on  the  Ist  of  January,  1836,  the  Right  Honourable  John 
Russell,  Esq.  (commonly  called  the  Right  Honourable 
Lord  John  Russell),  then  being  one  of  his  Majesty's  prin- 
cipal   Secretaries    of  State,    nominated    and   appointed 
William  Crawford,  Esq.,  and  the  Rev.  Whit  worth  Russell, 
to  visit  and  inspect  every  gaol,  &c.  in  a  certain  part  of 
Great  Britain  called  the  Home  District.     That,  on  the 
1st  of  March,  1836,  the  said  W.  C.  and  W.  R,,  under  and 
by  virtue  of  the  said  nomination,  visited  and  inspected  a 
certain  gaol  called  Newgate,  situate  in  the  Home  District, 
and  did  then  find  in  the  said  gaol  several  books,  and 
amongst  these  books,  Guthrie's  Grammar,  a  song  book, 
the  Keepsake  Annual  for  18S6,  and  a  certain  book  with 
18  plates,  published  by  the  plaintiff  in  the  year  1827,  and 
purporting  to  be  so  pubh'shed,  which  last-mentioned  book 
is  the  book  mentioned  in  the  declaration  as  the  book 
mentioned  to  be  a  book  of  a  most  disgusting  nature,  in 
the  book  published  by  the  defendants  in  the  declaration 
mentioned,  purporting  to  be  Reports  of  the  Inspectors  of 
Prisons  of  Great  Britain.    This  plea  then  went  on  to 
aver,  that  the  book  so  found,  and  so  mentioned  to  be  of  a 
most  disgusting  nature,  contained  eighteen   plates  and 
divers,  to  wit,  500  pages  of  printed  letters,  words,  and 
figures,  ^'  and  was  and  is  of  a  most  disgusting  nature,  and 
that  the  plates  thereof,  and  each  and  every  of  them,  to 
wit,  then  and  always  thereafter  was  and  are  obscene  and 
indecent  in  the  extreme ;"  and  that  the  said  book  had  been 
published  by  the  plaintiff  in  his  said  trade,  and  that  the 
said  W.  C.  and  W.  R.  made  their  report  to  Lord  Joim 
Russell,  which  said  report  contained  the  words  complained 
of  in  the  declaration.     The  plea  further  averred  that  the 
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word  "  We/'  being  the  first  of  the  words  of  the  libel,  1337. 
signified  and  purprtrted  the  said  William  Crawford  and 
Whitworlh  Russell,  and  that  the  defendants  printed  and 
published  200  copies  of  the  said  Reports,  containing  the 
matters  in  the  declaration  complained  of,  as  they  lawfully 
might  (concluding  with  a  yerification). 

Replication  to  the  2nd  plea — ''  That  the  said  book  with 
eighteen  plates,  in  the  said  last-mentioned  plea  and  in  the 
said  declaration  mentioned  as  being  published  by  the  said 
plaintiff  in  the  year  1827,  is  not  of  a  most  disgusting 
nature,  and  the  said  plates  in  the  said  book  are  not,  nor  is 
either  of  them,  in  any  manner  obscene  and  indecent,  as  in 
and  by  the  said  last-mentioned  plea  is  averred,"  (conclud- 
ing to  the  country). 

It  was  proved  by  the  son  of  the  plaintiff  that  he  was 
present  at  the  purchase  of  a  book  containing  the  Reports 
of  the  Inspectors  of  Prisons,  in  which  were  the  passages 
set  out  in  the  declaration.  This  witness  stated  that  the 
book  was  purchased  on  the  16th  of  July,  1836,  at  Messrs. 
Hansard*s  oflSce  for  the  sale  of  parliamentary  papers. 
In  his  cross-examination  he  said,  ^'  My  father  has  been 
carrying  on  business  as  a  bookseller  and  publisher,  but 
not  as  a  publisher  of  medical  works.  I  know  from  my 
father  that  he  published  a  work,  the  title  of  which  was, 
'  The  Generative  System.'  There  were  copies  of  it  in 
my  father's  shop" — and  a  copy  of  that  publication  being 
put  into  the  witness's  hand,  he  stated  that  it  appeared  to 
him  to  be  similar  to  those  be  had  seen  in  the  shop. 

The  libel  was  read.  It  was  exactly  as  set  forth  in  the 
•declaration. 

Campbellf  A.  G.,  for  the  defendant. — I  submit,  first, 
that  this  is  no  libel ;  and,  secondly,  that  the  statements 
made  are  true.  I  will,  however,  before  I  proceed  to  the 
other  parts  of  the  case,  state  the  circumstances  under 
which  these  reports  have  been  published.  Within  the 
last  two  years  an  act  of  Parliament  (/>th  &  6th  Will.  4,  c.  S8), 
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1837.  has  patsedi  to  regulate  prison  discipline  in  England. 
Under  the  authority  of  that  act  certain  inspectors  have 
been  appointed^  and  these  inspectors  have  made  their  re- 
ports to  the  Secretary  of  State  for  the  Home  Department, 
who  has  presented  them  to  the  House  of  Commons,  and 
that  bouse,  thinking  the  reports  valuable  for  the  purposes 
of  the  public  service,  has  ordered  them  to  be  printed,  and 
they  were  priuted  accordingly ;  and  then  came  the  publi- 
cation of  them;  and  that,  too,  is  justified,  under  an  order 
of  the  House  of  Commons. 

Lord  Dbnman,  C.  J. — I  cannot  understand  how  the  au- 
thority of  the  House  of  Commons  can  be  well  urged  as  a 
justification  for  printing  and  publishing  a  libel  upon  any 
person.  If  the  printing  were  for  the  use  of  the  members 
of  the  House  of  Commons  only,  it  might  be  difiTerent ;  but 
in  this  case  the  printed  reports  have  been  bought  in  a 
public  shop. 

Campbell,  A.  6. — ^Your  Lordship  will  recollect  the  case 
of  Lake  v.  King,  which  occurred  in  the  reign  of  Charles 
IL,  and  was  decided  by  Lord  Hale  and  the  rest  of  the 
Judges*  There  the  Court  held  the  printing  of  a  petiu<ui 
presented  to  a  Committee  of  the  House  of  Commons,  though 
it  reflected  on  the  plaintifi^,  was  no  libel,  and  that  no  action 
could  be  maintained  (a).  In  the  case  of  Rex  v.  Wrighi  (ft), 
the  Court  of  King's  Bench  refused  to  grant  a  criminal  in- 
formation for  the  publication  of  a  report  of  a  committee 
of  the  House  of  Commons,  although  it  reflected  on  the 
character  of  an  individual,  on  the  ground  that  a  proceed- 
ing of  one  of  the  houses  of  parliament  could  not  be  a  libel. 
That  case  goes  farther  than  the  present,  and  I  submit  that 

(a)  1  Wm's  Saund.  131.     In  House  of  Commoos. 
that  case  the  only  publication  of  (6)  8  T.  R.  293 ;  where  the  ear- 
ths petition  containing'  the  libel  lier  authorities  are  collected  and 
wai  by  delivering  copies  of  it  to  referred  to. 
members  of  the  committee  of  the 
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tbe  Report  of  the  Inspectors  of  Prisons  is  still  more  privi-  |837. 
leged,  as  it  has  the  sanction,  nay,  was  printed  by  the  '^  "^  ' 
authority,  of  the  House  of  Commons.  On  the  13th  of  ^  p, 
August,  18S5,  the  House  of  Commons  passetl  a  resolution 
that  parliamentary  papers  and  reports  printed  for  the  use 
of  the  house  should  be  rendered  accessible  to  the  public 
by  purchase  at  the  lowest  price  at  which  they  could  be 
furnished,  and  that  a  sufficient  number  should  be  printed 
for  that  purpose.  That  resolution  was  followed  up  by 
another  on  the  18th  March,  1836,  to  the  effect  that  the 
reports  and  papers  should  be  sold  at  a  cheap  rate  (naming 
it),  and  that  Messrs.  Hansard,  the  printers  of  the  house, 
should  be  appointed  to  conduct  the  sale,  and  make  an 
allowance  of  1S|  per  cent,  to  the  trade.  The  defendants, 
therefore,  in  printing  the  report  in  question,  have  only 
obeyed  an  order  of  the  House  of  Commons,  and  are  con- 
sequently privileged.  In  the  time  of  Lord  Kenyon  the 
Court  of  King's  Bench  held,  that  not  only  were  the  parties 
printing  documents  by  order  of  the  House  of  Commons  to 
be  protected,  but  the  documents  themselves  were  not  to  be 
regarded  as  libels  ;  and  the  single  authority  which  can  be 
cited  on  the  other  side,  if  authority  it  can  be  called,  is  the 
case  of  Mr.  Speaker  Williams,  prior  to  the  revolution  (a). 
But  I  confidently  submit,  that  in  that  case  the  Judges  de- 
cided most  illegally,  and  I  might  add  corruptly,  as  it  was 
then  held  that  Mr.  Speaker  Williams,  for  directing  the 
publication  of  "  Dangerfield's  Narrative,"  had  been  guilty 
of  a  libeL  There  has  been  no  other  case  in  which  it  was 
ever  decided  that  a  party  who  printed  by  authority  of  the 
House  of  Commons  was  guilty  of  publishing  a  libel. 
Neither  the  case  of  Rew  v.  Lord  Abingdon  (6),  nor  that 
of  Rex  V.  Creevy  (c),  applies  to  tbe  present ;'  f jr  in  both 
those  cases  the  partie3  h:  d  printed  speeches  which  had 

{a)  Tint  case  is  reported  2  Show.  Atkyns  in  his  Tract  on  the  Power 

471.  and  Comb.  18,  and  referred  of  Parliament. 

to  10  Har.  St.  Tr.  Append,  33  (n) ;  (h)  1  Esp.  226. 

and  U  much  discussed  by  Sir  R.  (c)  1  M.  &  S.  273. 
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1837.  been  made  in  the  house,  and  the  privilege  had  ceased  vheo 
the  speeches  were  published.  I  shall  call  witnesses  who 
will  establish  the  fact  that  the  defendants  printed  these 
Reports  of  the  Inspectors  of  Prisons  by  order  of  the  House 
of  Commons,  and  I  shall  then  submit  that  the  defend* 
ants  are  entitled  to  a  verdict.  With  respect  to  the  issue 
raised  on  the  second  plea,  it  will  be  proved  that  a  work 
having  the  title  of '^  The  Generative  System,*'  which  pur« 
ported  to  be  written  by  a  person  named  Robcrton,  was 
found  in  Newgate,  and  it  will  be  clearly  shewn  that  it  is  a 
work  of  the  disgusting  description  stated  in  the  second 
plea. 

For  the  defendants,  it  was  proved  by  the  Rev.Whitworth 
Russell  that  he  was  one  of  the  Inspectors  of  Prisons,  and 
had  made  the  report  in  question,  and  that  he  found  the 
work  entitled  "  The  Generative  System,"  in  Newgate,  in 
the  possession  of  a  person  named  Folger,  who  was  one  of 
the  prisoners, 

A  copy  of  that  work  was  put  in. 

Mr.  Gudge,  the  clerk  of  the  Journals  to  the  House  of 
Commons,  produced  the  order-books  and  register  of  reso- 
lutions of  the  House  of  Commons,  from  which  were  read 
an  order  of  the  22nd  of  March,  1836,  by  which  the  Re- 
ports of  the  Inspectors  appointed  under  the  provisions  of 
the  statute  5  &  6  Will.  4,  c.  38,  to  visit  the  prisons  of 
Great  Britain,  were  ordered  to  be  printed.  Also,  the  re- 
solution of  the  House  of  Commons  of  the  ISth  of  August, 
1836,  which  was  as  follows : — 

**  Resolved — That  the  parliamentary  papers  and  reports 
printed  for  the  use  of  the  house  should  be  rendered  acces- 
sible to  the  public  by  purchase  at  the  lowest  price  at  which 
they  can  be  furnished,  and  that  a  suflScient  number  of  extra 
copies  shall  be  printed  for  that  purpose." 

Mr.  Gudge  also  produced  the  resolutions  of  the  com- 
mittee on  printing,  dated  March  18,  1836,  which  were  as 
follows : — 
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"  1.  That  tlie  Parliamentary  papers  and  reports^  and  also         1337. 
the  Votes  and  Appendix  to  the  Votes,  should  be  sold  to  the      "    ^     " 
public  at  the  price  of  one  halfpenny  per  sheet.  v. 

**  S.  That  all  charts,  plans,  or  drawings  which  these 
papers  may  contain  be  charged  at  the  rate  of  Sd.  for  each 
half-sheet,  or  6d.  for  each  whole  sheet,  of  foolscap  size, 
and  Is.  per  sheet  of  larger  size. 

"  3.  That  papers  of  former  sessions  now  remaining  in 
store  be  aold  at  the  same  rate  as  those  of  the  current  ses- 
sion. 

"  4*.  That  Messrs.  Hansard,  the  printers  of  the  House, 
be  appointed  to  conduct  the  sale. 

"  5.  That  in  order  to  render  the  Parliamentary  papers 
accessible  to  the  public  through  the  means  of  other  book- 
sellers, it  is  expedient  that  a  discount  of  ]2|  per  cent 
should  be  allowed  to  the  trade  who  shall  become  pur« 
chasers. 

*'  6.  That  the  Committee  recommend  that  Messrs.  Han- 
sard should  charge  in  their  accounts  the  actual  expense 
incurred  by  them  in  carrying  on  the  sale  as  proposed  in 
these  resolutions." 

The  plaintiff,  in  his  reply,  contended  that  the  work  he 
had  published  was  not  an  obscene  work,  but  was  a  phy- 
siological and  anatomical  work,  which  had  been  written 
by  Dr.  Roberton,  who  was  a  physician,  and  that  he,  (the 
plaintiff,)  was  the  victim  of  a  conspiracy. 

Lord  Denman,  C.  J.  (in  summing  up). — This  action  is 
brought  by  the  plaintiff  against  the  defendants  for  the 
publication  of  a  libel  contained  in  the  Reports  of  the  In- 
spectors of  Prisons,  which  had  been  laid  before  the  House 
of  Commons.  The  defendants  have  pleaded,  first,  that 
they  are  not  guilty  of  publislung  the  libel ;  and,  secondly, 
that  the  libel  is  true — inasmuch  as  the  work  in  question  is 
of  a  disgusting  nature,  and  the  plates  obscene  and  inde- 
cent in  the  extreme:   there  is  also  a  third  ground  of 
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1837.  defence,  which  has  been  insisted  on  by  the  Attorney 
General  under  the  plea  of  the  general  issue,  which  i«, 
that  the  publication  bj  the  defendants  was  privileged, 
in  consequence  of  their  having  printed  the  Reporto  of 
the  Inspectors  of  Prisons  by  the  authority  of  the  House 
of  Commons.  The  first  point  is  now  out  of  the  ques- 
tion, as  the  publication  is  admitted ;  and,  with  regard 
to  the  second  point,  you  will  say  whether  the  plaintiflf 's 
book  is  of  the  character  imputed  to  it  or  not.  With 
respect  to  the  third  ground,  namely,  that  this  is  a  priri- 
leged  publication,  I  am  bound  to  say,  as  it  comes  before 
me  as  a  question  for  my  direction,  that  I  entirely  dis- 
agree with  the  law  as  laid  down  by  the  Attorney-GenersL 
I  am  not  aware  of  the  existence  in  this  country  of  any 
body  of  men  whatever  who  can  privilege  any  servant  of 
theirs  to  publish  a  libel  upon  any  individual.  Whatever 
arrangements  may  be  made  by  the  House  of  Commons  with 
the  defendants  as  their  servants,  I  am  of  opinion,  that  the 
publisher  who  publishes  in  a  public  shop,  and  especially 
for  money,  that  which  may  be  injurious,  and  possibly  ruin- 
ous, to  any  one  of  the  king's  subjects,  must  answer  that  sub- 
ject in  a  court  of  justice,  if  challenged  for  the  publication  of 
a  libel ;  and  I  wish  to  say  so  now  most  emphatically  and 
distinctly,  because  I  think  that  if,  on  the  first  opportu- 
nity that  arises  in  a  court  of  justice,  on  a  point  of  this 
kind  being  stated,  the  point  were  left  unsatisfactorily 
explained,  the  judge  who  sat  in  that  court  might  become 
an  accomplice  to  the  destruction  of  the  liberties  of  the 
country,  and  expose,  every  individual  in  it  to  a  tyranny  to 
which  no  man  ought  to  be  called  upon  to  submit.  The 
case  of  Rex  v.  Wright  is  not  applicable  to  the  present, 
and  it  seems  to  me  that  it  is  not  in  any  respect  capable  of 
being  urged  as  an  authority  to  prevent  my  stating  the  law 
to  be  as  I  have  already  stated  it.  My  direction  to  you, 
therefore,  is,  (subject  to  any  question  hereafter),  that  the 
fact  of  the  House  of  Commons  having  directed  Messrs. 
Hansard  to  publish  all  the  Parliamentary  Reports,  is  in 
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itself  no  justification  to  them,  or  to  any  other  bookseller,  1837. 
if  such  publication  contains  a  libel  upon  any  man.  If  you 
think  that  the  book  rererred  to  is  disgusting,  and  the 
plates  obscene  and  indecent,  you  ought  to  find  for  the 
defendants  on  the  second  plea.  You  will  consider  whe* 
ther  the  book  is  only  a  scientific  exposition  of  a  subject 
that  must  be  eiitplained  and  discussed  in  scientific  books, 
or  whether  it  is  deserving  the  epithets  which  have  been 
applied  to  it.  I  will  not  make  any  remarks  upon  the  book 
itself-^'-you  will  take  it  into  your  hands  and  see  whether  or 
not  the  epithets  that  have  been  applied  to  it  have  been 
properly  applied.  If  you  should  be  of  opinion  that  it  is 
of  the  nature  described,  then  the  defendants  have  made 
out  their  justification ;  but  if  you  should  think  that  the 
imputations  are  not  borne  out,  then  you  will  have  to  con- 
sider to  what  amount  of  damages  the  plaintiff  is  entitled. 
The  plaintiff  has  complained  greatly  that  he  is  the  victim 
of  conspiracy  and  combination :  but,  really,  the  supposi- 
tion that  any  one  individual  concerned  in  the  publication 
of  these  Reports  was  actuated  by  any  feeling  of  the  kind, 
appears  to  me  to  be  perfectly  irrational  and  absurd.  I 
think,  however,  that  there  is  a  want  of  caution  in  the  draw- 
ing up  of  the  Reports :  I  cannot  see  why  the  Inspectors 
should  mention  any  publication  at  all.  They  went  to  the 
prisons  for  the  purpose  of  reporting  upon  the  prisoners 
and  gaolers,  and  therefore  it  was  their  duty  to  state,  if 
they  found  any  of  those  gaolers  leaving  improper  books 
in  the  possession  of  the  prisoners:  but  I  do  not  think  it 
was  at  all  necessary  to  mention  the  name  o(**  Stockdale/* 
or  any  other  individual.  I  am  also  at  a  loss  to  disco- 
ver  why  they  did  not  insert  the  title  of  the  book,  iu'^ 
stead  of  leaving  the  mysterious  blanks,  which  perhaps 
might  convey  a  worse  impression  than  if  the  book  it* 
self  had  been  described.  Indeed  it  seems  to  me  to  be 
not  quite  so  correct  a  Report  as  it  would  have  been  if 
the  inspectors  had  merely  reported  facts,  without  regard 
to  the  nature  of  any  particular  work.     You  are  to  take 
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1837.  ^he  whole  matter  into  your  consideration,  and  if,  being 
satisfied  that  the  defendants  published  the  Reports,  you 
^"*^  think  they  amount  to  a  libel|  you  will  find  your  yerdict  for 
the  plaintiff  upon  the  first  issue ;  and  if  you  are  of  opinioa 
that  the  epithets  applied  to  the  plaintiff's  book  are  justi- 
fied by  the  nature  of  it,  then  you  will  find  your  verdict 
for  the  defendants  on  the  plea  of  justification.  Should 
you,  however,  entertain  a  different  opinion,  then  your 
verdict  will  be  for  the  plaintiff  generally,  with  such 
damages  as  you  think,  under  all  the  circumstances  of  the 
case,  he  is  entitled  to* 

Verdict  for  the  plaintiff  on  the  first  issue,  and  for  the 
defendants  on  the  second  issue* 

The  Plaintiff,  in  person* 

Campbell,  A.  6.,  and  Cromploa,  for  the  defendants. 

[Attoniies —  — — ,  and  Parkes  Sf  FreUim,'\ 


In  the  ensuing  Term  the  plaintiff  applied  for  a  new  trial, 
on  the  ground  that  the  verdict  on  the  second  issue  was  a 
verdict  against  evidence,  but  the  Court  refused  a  rule  (a). 


(a)  A  sdect  committee  of  the  committee  made  a  very  elabonte 

House  of  Commons  sat  in  the  Report,  in  which,  and  in  the  Ap- 

sessionof  ]837>  to  consider  of  the  pendix  to  it,  a  great  number  of 

privileges  of  the  house  with  re-  precedents  and  authorities,  both 

spect  to  the  printing  and  publica-  parliamentary  and  legal,  are  re- 

Uon  of  parliamentary  papers.  That  ferred  to. 
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1837. 
A^ourned  Sittings  in  London  after  Hilary  Term,  1837. 

before  lord  dbnman.  c  j. 

Clare  v.  Maynard. 
.  Feb.  17. 

Assumpsit.— The  declaration  stated,   that,  on   the  a.  bought  a 

11th  of  February,  1836,  the  plaintiff  had  bought  a  horse  of  ^^*^^^;'^ 

the  defendant,  at  the  price  of  45/.,  and  that  the  defendant  45i.,  warranted 

MMiodt  and 

warranted  the  horse  was  sound.  Breach,  that  the^  horse  after  bringing 
was  unsound.  The  declaration  went  on  to  state  that  the  goia  u  to  cT 
plaintiff  had  sold  the  horse  to  a  person  named  Collins,  at  **'  **'•>  ^^^ 

'^  ,  ^  he  was  obliged 

551.,  with  a  warranty  of  soundness,  and  that  Collins  re-  to  repay  C, 
turned  the  horse,  and  the  plaintiff  was  obliged  to  repay  ing  unMundT' 
him  55A,  and  3/.  Ss.  for  expenses.— Plea,  that  the  plaintiff  ^^'^^J^^^^"" 
had  not   sustained   any  greater  damage  than  39/.  2s. —  ^iont  u  un- 
Replication,  that  the  plaintiff  had  sustained  greater  da«  i4«.  s'^i:— 

«Mar»A  ffeW,  that  in  an 

™*8®«  action  on  the 

warranty  by  A. 
1   .         •gainst  B.,  he 

It  was  opened  by  Hill,  for  the  plaintiff,  that  the  plain-  could  not  reco* 
tiff  had  bought  the  horse  of  the  defendant  at  Northaller-  profit  which 
ton  fair,  for  45/.,  warranted  sound,  and  had  sold  it,  with  a  f'7",yf  **** 
similar  warranty,  to  Mr.  Collins,  for  55L,  which  the  plain-  though  i«d  at 
tiff  had  been  obliged  to  repay.     He  submitted,  that  al*  and  that  the 
though  a  plaintiff  could  not  recover  damages  for  not  being  ro^^^aJfbJ 
able  to  gain  that  which  by  possibility  he  might  have  gained  <l'ff«'«n«  be- 
by  having  bought  an  article  a  good  bargain,  yet,  that  as  of  Uie  horse,  if 
the  plaintiff  had  here  actually  gained  a  profit  of  10/.,  it  the  price  was'^ 
was  an  injury  to  him  to  be  obliged  to  return  that  sum  in  ^J\^^ ^J 
consequence  of  the  horse  not  being  sound*  •«»»  i*  brought 

as  unsound. 
Held,  also^ 

It  appeared  that  the  horse  was  sold  at  Dixon's  Reposi-  noVreeorerAe 
tory,  after  the  discovery  of  the  unsoundness,  for  17^  14*.  «penses  of  ob* 

■^  ^  taining  a  certi* 

oa. ;  and  the  plaintiff  claimed,  besides  the  difference  be-  ficate  of  un- 
soundness from 
the  Veterinary 

College,  or  of  counsel^s  opinion,  but  that  he  was  entitled  to  be  paid  the  expense!  of  bringing  the 

horse  to  London,  and  of  its  keep. 
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tween  that  sum  and  45/.,  the  expense  of  bringing  the  hone 
to  London«  the  keep  of  the  horse  from  the  time  of  the 
purchase  from  the  defendant  to  the  time  of  the  sale  at 
Dixon's;  10/.  repaid  to  Mr.  Collins;  1/.  1«.  for  an  eza«- 
mination  of  the  horse  at  the  Veterinary  College ;  and  1/.  1#. 
for  counsers  opinion. 

'tiLord  D£NMAN»  C.J.--^The  veterinary  certificate  and 
counsel's  opinion  cannot  be  charged  for :  they  are  no  part 
of  the  necessary  expenses ;  they  are  merely  for  the  plain- 
tiff's own  comfort,  and  to  convince  him  that  he  can  bring 
an  action  in  safety. 

The  plaintiff  also  claimed  the  following  items  of  charges : 
— Letters  written  by  his  attorney  to  the  defendant ;  pre- 
paring the  case  for  the  opinion  of  counsel ;  and  also  a 
sum  of  1/.  8tf.  6d.  for  the  service  on  the  defendant  in  York- 
shire of  the  notice  that  the  horse  would  be  sold  at  Dixon'i. 
It  was  proved  by  Mr.  Briggs,  one  of  the  attomies  for  the 
plaintiff,  that  he  had  written  two  letters  to  the  defendant, 
and  had  received  no  answer  to  either,  and  that  he  there- 
fore sent  the  notice  to  an  attorney  resident  in  Yorkshire 
to  have  it  served  on  the  defendant. 

C.  CresstoeU,  for  the  defendant--^ Where  a  person  buys 
a  horse  which  turns  out  not  according  to  its  warranty,  he 
may  sell  it  within  a  reasonable  time,  and  he  is  entitled  to  be 
paid  for  the  keep  of  the  horse,  and  for  necessary  expenses 
during  that  reasonable  time ;  and  this  he  may  recover  from 
the  person  who  warranted  it,  together  with  the  difference 
in  the  price  between  what  he  gave  for  it  and  what  it  sold 
for  after  the  discovery  of  the  unsoundness.  If  the  plain- 
tiff got  10/«  more  for  this  horse  than  he  gave  for  it,  the  de- 
fendant is  not  liable  for  that*  There  was  a  case  of  a  per- 
son who  bought  a  horse  at  Newcastle  for  40L,  and  it  was 
a  TvM  weeks  afterwards  sold  in  a  hunting  field  for  SOO 
guineas.     If  that  horse  had  turned  out  not  according  to 
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warranty,  could  it  be  said  that  the  dealer  who  sold  it  for 
40/.  at  Newcastle  was  not  only  to  give  back  the  40/.,  and 
pay  the  expenses,  but  also  to  pay  170/.  more  to  make  up 
the  aOO  guineas  ?  Such  a  thing  would  be  monstrous.  The 
charges  for  the  attorney  writing  letters  and  preparing  a 
case,  the  certificate  at  the  Veterinary  CoUegei  and  for  the 
counsers  opinion,  are  none  of  them  recoverable  in  this 
action. 

Lord  Dbnman,  C.  J.  (in  summing  up). — As  the  war- 
ranty and  the  unsoundness  are  admitted  on  the  record,  the 
only  question  is  the  amount  of  the  damages.  The  first 
item  clwned  is  the  loss  on  the  value  of  the  horse.  I  am  of 
opinion  that  the  amount  of  damages  is  what  the  horse 
would  be  worth  if  sound,  deducting  the  price  it  sold  for 
after  the  discovery  of  the  unsoundness ;  and  I  think  the 
price  at  which  it  was  sold  to  the  plaintiff  is  not  conclusive 
as  to  its  value,  though  I  think  it  very  strong  evidence.  I 
think  the  plaintiff  is  entitled  to  the  expenses  of  bringing 
the  horse  up  to  London,  and  also  for  the  time  he  kept  it. 
With  respect  to  his  attornies'  charges,  I  think  that  no 
legal  charges  can  be  recovered.  Parties  must  do  what 
they  think  is  right,  and  the  expense  of  getting  the  expe- 
rience of  attornies  to  advise  is  not  to  be  repaid  by  the  other 
party.  Nothing  of  that  sort  can  be  allowed  in  damages ; 
and  everything  of  that  nature  that  a  plaintifi^  is  entitled  to 
will  be  allowed  in  the  taxation  of  costs.  The  expenses  of 
the  counsel's  opinion,  and  the  certificate  at  the  Veterinary 
College,  the  plaintiff  is  also  not  entitled  to  recover.  The 
charge  of  IL  8#.  6d.  for  serving  the  notice,  I  think  is  rea- 
sonable, as  the  letters  of  the  attorney  were  not  answered. 

HilL — I  understand  that  your  Lordship  thinks  that  the 
plaintiff  is  not  entitled  to  recover  the  10/.  which  he  paid 
back  to  Mr.  Collins. 

Lord  DaMMAN,  C  J. — ^There  is  no  evidence  that  the 
horse  was  worth  10/.  more  than  the  plaintiff  gave  for  it. 
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There  is  a  case  of  Cox  v.  Walker ^  now  before  the  Court 
It  was  tried  at  Kingston,  and  there  a  horse-dealer  had 
sold  the  horse  to  a  livery  stable-keeper,  who  sold  it  to  Sir 
John  Johnstone  at  a  higher  price.  In  all  the  law  of  the 
world,  I  believe  this  is  a  new  point.  My  view  oF  it  is,  that 
the  fair  value  of  the  horse,  if  sound,  is  the  measure  of  the 
damages,  and  that  the  sum  the  plaintiff  gave  is  only  the 
evidence  of  the  value.  The  case  of  Curtis  v.  Hannay  (a) 
bears  on  the  present.  There  is  no  evidence  that  the  horse 
was  worth  10/.  more  than  the  plaintiff  gave  for  it 

Hill — Mr.  Collins  gave  it. 

Lord  Denman,  C.  J. — Yes;  but  you  charge  for  keep- 
ing the  horse  in  the  meantime,  which  might  have  im- 
proved it 

Verdict  for  the  defendant — the  jury  adding, 
''We  consider  39/.  Zs.  enough  to  cover 
the  expenses." 

Hillf  and  Busby ^  for  the  plaintiflT. 

C  Cresswellf  and  Grainger^  for  the  defendant 

[Attomies — Broughton  8C  Briggs,  and  Milne  if  CoJ] 


(a)  3  Esp.  82.  In  that  case 
Lord  Eldon  said,  that  "he  took 
it  to  he  dear  law,  that  if  a  person 
purchases  a  horse  which  is  war- 
ranted, and  it  afterwards  turns  out 
that  the  horse  was  unsound  at  the 
time  of  the  warranty,  the  buyer 
might,  if  he  pleased,  keep  the 
horse,  and  bring  an  action  on  the 
warranty,  in  which  he  would  be 
entitled  to  recover  the  difference 
between  the  value  of  a  sound 
horse  and  one  with  such  defects 
as  existed  at  the  time  of  the  war- 
ranty, or  he  might  return  the 
horse  and  bring  an  action  to  reco- 
ver the  full  money  paid,  but  in  the 
latter  case  the  seller  had  a  right 
to  expect  that  the  horse  should 


be  returned  in  the  same  state  that 
he  was  in  when  sold,  and  not  by 
any  means  diminbhed  in  value ; 
for,"  his  lordship  said,  'Mf  a  per- 
son keeps  a  warranted  article  for 
any  length  of  time  after  discover- 
ing its  defects,  and  when  he  re- 
turns it  it  is  in  a  worse  state  than 
it  would  have  been  if  retumed 
immediately  after  the  ^scoveiy,  I 
think  the  party  can  have  no  de- 
fence to  an  action  for  the  price  of 
the  article,  on  the  ground  of  non- 
compliance with  the  warranty,  but 
must  be  left  to  his  action  on  the 
warranty,  to  recover  the  difference 
in  the  value  of  the  article  war- 
ranted and  its  actual  value  when 
sold." 
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In  the  ensuing  term.  Hill  moved  the  Court  for  a  rule  for 
a  new  trial,  on  the  ground  that  the  plaintiff  was  entitled  to 
recover  the  10/.  in  addition  to  the  price  originally  paid  for 
the  horse,  and  the  expenses  of  the  keep^  &c.  He  did  not 
claioi  it  as  the  value  of  the  good  bargain  which  the  plain- 
tiff had  lost,  but  as  a  remuneration  for  the  capital  which 
the  plaintiff  had  expended,  and  the  labour  which  he  had 
bestowed  upon  the  horse,  which  had  increased  its  value. 

The  Court,  however,  reiiised  to  disturb  the  verdict, 
saying,  that  this  claim,  in  substance,  amounted  to  a  claim 
of  compensation  for  the  loss  of  a  good  bargain,  which 
could  not  be  allowed  as  damages  in  such  an  action. 


CASES  AT  NISI  PRIUS, 

COURT   OF   EXCHEQUER. 
Adjourned  Sittings  at  Westminster  after  Hilary  Term,  18S7. 

BEFORE   LORD  ABINOER.   C.  B. 


HARTf  Esq.  9.  Alexander,  Esq. 

If  a  debtor,  wbo  ASSUMPSIT  for  money  lent,  money  had  and  received, 
flrmfiemvM  that  interest,  and  on  an  account  stated.     Pleas — ^first,  general 

Ann,  «»^«n7  jgg^^ ;— secondly ,  the  Statute  of  LimiUtions;— thirdly,  that 
pcnon  trtmng  ^  ^ 

with  the  finn  prior  to  the  month  of  May,  1816,  the  defendant  was  a 

andgoefoa    '  partner  in  the  firm  of  Alexander  and  Co.;  that  the  debt 

tfte^raTuid  *"  *^®  declaration  mentioned  was  due  from  that  firm,  and 

maUngfreih  that  on  the  1st  of  May,  1816,  the  defendant  retired  from 

contnictit  the 

retiring  partner  the  firm,  and  Arthur  Jacob  Macann  became  a  partner,  of 

though  DO  new  ^hich  the  plaintiff  had  notice ;  and  that  in  consideration 

thTS^^**"  that  A.  J.  Macann  would,  with  the  assent  of  the  plain- 

Ifacieditor,  tiff,  become  liable  for  the  said  debt,  the  plaintiff  agreed 

retirement  of  with  the  defendant  and  the  said  firm,  and  discharged  the 

TArn^lm^  defendant.     This  plea  then  went  on  to  aver  that  A.  J. 

of  his  balance,  Macann  became  liable  to  the  plaintiff,  whereby  the  de- 

and  send  in  ^ 

more  goods;  or    fendant  was  discharged ; — fourth  plea  exactly  similar  to 

of  the  retire-  the  third,  but  Stating  that  the  defendant  left  the  firm  on 
SS'iiuiice*  ^^*®  ^""^^  ^^  November  1818,  substituting  the  names  James 
with  the  new       Young  and  Thomas  Bracken  for  that  of  Mr.  Macann; — 

arm  ibr  a  dif* 

ferent  rate  of      fifth  plea  exactly  similar  to  the  third,  but  stating  that  the 

interest;  or  if 

a  new  partner 

Join  the  firm,  and  the  creditor,  knowing  of  the  retirement  of  the  late  partner,  accepts  an  accoont  in 

which  the  new  partner  is  made  liable  for  the  balance;  in  each  of  these  cases  the  retiring  partner 

is  diKharged. 

The  creditor's  knowledge  of  retirement  of  a  partner  may  either  be  shewn  by  direct  evidence,  or 
the  jury  may  infer  it  from  circumstances. 

The  fact  that  the  dissolution  of  a  partnership  was  advertised  In  a  newspaper  may  be  pven  ia 
evidence,  altliough  it  cannot  be  proved  that  the  other  party  saw  that  newspaper.  So  evidence  may 
be  given  that  it  was  the  usage  of  a  firm  to  send  circulars  to  their  customers  on  any  diange  of  part- 
oers;  but  an  entry  by  a  deceased  clerk  in  India,  written  under  a  copy  of  a  circular,  **  CapL  H^ 
original,  per  Asia,"  is  no  evidence  that  Capt.  H.  received  the  letter,  or  that  the  original  was  seat 
by  the  ship  Asia. 
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defendant  left  the  firm  on  the  Ist  of  May,  1820,  and  sub- 
stituting the  names  J.  A.  Sutherland  and  George  Ballard 
for  that  of  Mr.  Macann ; — sixth,  exactly  similar,  except 
that  it  stated  that  the  defendant  left  the  firm  on  the  1st  of 
May,  lS22y  and  substituted  the  name  of  Nathaniel  Alex- 
ander for  that  of  Mr.  Macann  (a). 

It  was  opened  by  Sir  W,  Folleit,  for  the  plaintiiF,  that 
the  plaintiff,  Capt.  Hart,  was  an  officer  in  the  East  India 
Company's  military  service,  who  had  in  the  year  1813 
opened  an  account  with  the  firm  of  Alexander  &  Co.  of 
Calcutta,  which  firm  had  failed  in  the  year  1832.  The 
defendant,  Mr.  Henry  Alexander,  had  been  a  partner  in 
that  firm,  which  had  rendered  regular  accounts  of  princi- 
pal and  interest,  and  paid  interest  to  the  plaintiff.  The 
defendant,  it  was  alleged,  had  retired  from  the  firm,  but  it 
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(a)  The  defendant,  in  fact,  left 
the  firm  on  the  1st  of  May,  1822, 
when  Mr.  N.  Alexander  joined  it 
The  6th  plea  was  therefore  the 
only  one  of  this  set  of  pleas  that 
was  supported  by  the  evidence. 
As  the  form  of  the  plea  may  be 
usefol  in  practice,  we  have  sub- 
joined it. 

**  And  for  a  further  plea  in  this 
behalf,  the  said  defendant  says, 
that  he  the  said  defendant  hereto- 
fore, to  wit,  in  the  month  of  May, 
1822,  carried  on  business  as  a 
partner  in  a  certain  copartnership 
under  the  firm  and  style  of  Alex- 
ander &  Co.,  and  that  the  said  debt 
in  the  said  declaration  mentioned 
was  dae  and  owing  from  the  said 
firm  of  Alexander  &  Co.  to  the 
ssud  plaintiff;  and  that  heretofore, 
to  wit,  on  the  1st  day  of  May, 
1822,  he  the  said  defendant  re- 
tired from  the  said  copartnership, 
and  one  Nathaniel  Alexander  then 
became  a  partner  in  the  s«d  firm, 


and  the  said  business  was  con- 
tinued to  be  carried  on  under  the 
firm  and  style  aforesaid,  whereof 
the  said  plaintiff  then  had  notice; 
and  thereupon,  afterwards,  in  con- 
sideration that  the  said  Nathaniel 
Alexander  would,  with  the  assent 
and  knowledj^e  of  the  ssud  plain- 
tiff, when  he  so  became  partner  as 
aforesaid  as  a  member  of  the  said 
firm,  become  liable  to  and  re- 
sponsible for  the  said  debt  so  due 
and  owing  as  aforesaid  to  the 
plaintiff,  he  the  ssud  plaintiff  agreed 
with  the  said  firm  and  the  said  de- 
fendant to  discbarge,  and  did  dis- 
charge, the  ssud  defendant  from 
all  liability  in  respect  thereof;  and 
that  the  sdd  Nathaniel  Alexander 
did  become  as  aforesaid  liable  to 
and  responsible  for  the  said  debt  so 
due  and  owing  as  aforesaid,  where- 
by the  said  defendant  became  and 
was  discharged  as  aforesaid ;  and 
this  the  said  defendant  is  ready  to 
verify,"  &c. 


VOL.  YIK 
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was  contended  that,  on  the  aothoritj  of  the  eaaes  ct David 
▼•  EUice  (a),  JTkompson  r»  Perceval  (b),  and  Kirwam  t. 
Kirwan  (c),  he  would  stOl  remain  liable  for  the  balance, 
which  amoonted  to  18,100/. 

On  the  part  of  the  phuntifi^  accounts  rendered  by  the 
firm  of  Alexander  and  Co.  to  the  plaintiff  of  principal  and 
interest  remaining  in  their  hands,  belonging  to  the  plain- 
tifi,  were  put  in,  commencing  in  the  year  1816,  and  end- 
ing in  the  year  183S,  when  the  firm  of  Alexander  &  Co. 
failed.  The  accounts  for  1816,  1817,  and  1818,  were 
signed  by  the  defendant — the  first  of  them  stating  interest 
at  10  per  cent.,  and  the  other  two  at  9  per  cent.  In  the 
later  accounts  the  interest  varied  from  5  per  cent,  up  to  8 
per  cent,  and  continued  at  the  latter  sum  from  the  year 
1828  to  the  year  1832. 

Campbell,  A.  6.,  for  the  defendant,  opened  that  the 
defendant  left  the  firm  of  Alexander  &  Co.  in  the  year 
1822 f  having  executed  a  deed  for  that  purpose.  The 
dissolution  of  partnership  was  advertised  in  newspapers, 
which  would  be  traced  to  the  knowledge  of  the  plaintiff, 
and  a  circular  had  also  been  sent  to  the  plaintiff  by  a  derk 
who  was  now  dead ;  and  in  the  year  1823  the  defendant  was 
a  candidate  for  the  East  India  direction,  and  afterwards  be- 
came a  director,  the  East  India  Directors  being  prohibited 
from  trading  by  the  act  33  Geo.  8,  c.  52,  s.  160.  Besides 
this,  the  plaintiff  had,  in  the  year  1838,  sent  out  a  power 
of  attorney  authorizing  his  attorney  to  prove  his  debt 
upon  the  estate  of  the  firm  in  India,  he  having  also  in 
the  year  1831  signed  and  filled  up  the  date  of  a  power 
of  attorney,  relating  to  the  property  of  his  brother-in-law 
who  died  in  Persia,  in  which  the  firm  was  described  as 
Messrs.  Young,  Brookes,  Ballard,  Sutherland,  and  Na- 
thaniel Alexander. 

(a)  6  B.  &  €.  196,  aod  S  D.  &         (h)  3  N.  &  M.  167. 
R.690.  (c)2C.&M.617. 
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The  deed  executed  by  the  defendant  on  the  lat  of  May, 
182S,  dissolving  his  partnership  with  the  firm  of  Alexan- 
der &  Co.,  was  pot  in^  as  were  the  power  of  attorney  of 
1831,  and  the  power  of  attorney  to  prove  the  debt  under 
the  bankruptcy  of  the  defendant's  partners  in  India. 

Sir  F.  PoUoek,  for  the  defendant,  proposed  to  put  in 
the  India  Gazette  of  May  6th,  182S,  containing  a  notice 
from  Alexander  &  Co.,  stating  that  Mr.  Henry  Alexander 
(the  defendant)  had  ceased  to  be  a  partner  in  their  agency 
concern. 

Sir  JV.  FoUeiL — I  submit  that  this  is  no  evidence  against 
the  plaintiff,  unless  it  can  be  shewn  that  he  saw  it. 

Lord  Ab^mger,  C.  B. — I  think  it  is  receivable.  It  does 
not  prove  that  the  plaintiff  knew  of  the  dissolution  of  the 
partnership,  but  it  is  evidence  that  the  defendant's  ceas* 
ing  to  be  a  partner  was  not  secret.  The  deed  which  has 
been  put  in  proves  the  fact  of  the  dissolution  of  partner- 
ship, and  this  newspaper  is  evidence  that  it  was  not  a 
secret  dissolution. 

The  advertisement  in  the  India  Gazette  was  read. 

Sir  F.  Pollock  proposed  to  shew  that  it  was  the  prac- 
tice of  the  house  of  Messrs.  Alexander  &  Co.,  on  any 
change  of  partners,  to  send  circulars  to  their  constituents, 
and  to  paste  in  a  book  a  copy  of  the  circular,  and  to  write 
under  it  the  address  of  each  letter  and  the  ship  it  was 
sent  by.  These  entries  of  the  addresses  having  been  made 
by  a  deceased  clerk — 

Sir  W.  Folleit. — I  contend  that  this  is  not  evidence.  In 
the  case  of  Bemtueom  v.  Farebroiher,  an  entry  made  by  a 
deceased  sheriff's  officer  that  he  had  arrested  a  party,  was 
held  not  to  be  evidence. 

c  c  c  S 
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Sir  F.  Pollock. — By  the  course  of  tbe  office  the  name 
of  the  ship  is  written  by  a  clerk,  who  knows  that  the  letter 
went  by  a  particular  ship.  In  the  ca$e  of  Doe  d.  Pate- 
shaU  y.  Turford  (a),  it  was  held  that  the  memorandum  of 
a  deceased  clerk,  coupled  with  the  proof  of  the  practice 
of  the  office,  was  evidence  of  the  service  of  a  notice. 

jR.  V.  Richards,  for  the  defendant. — ^The  entry  in  Bar- 
fMsconi  V.  Farebroiher  was  rejected,  because  it  was  not 
the  duty  of  the  bailiff  to  make  an  entry.  In  the  case  of 
Poole  V.  Dicas  (6),  it  was  decided  that  the  entry  of  a  dis- 
honour of  a  bill  by  a  deceased  notary's  clerk,  was  evidence 
of  the  presentment  of  the  bill  and  of  its  dishonour.  So, 
in  the  case  of  Mark,  Assignee  of  Colnaghi  v.  Lahee  (c\ 
it  was  held  that  the  entry  of  a  tender  and  refusal,  made  by 
a  deceased  attorney's  clerk,  in  his  day-book,  was  admissi- 
ble in  evidence  to  prove  the  tender  (d). 

Lord  Abinoer,  C.  B. — The  proper  way  of  putting  it  is 
this — ^You  should  ask.  Is  it  the  practice  of  the  house  to 
enter  the  name  of  the  ship  against  the  name  of  the  per- 
son? and  then  to  ask,  What  does  that  indicate  ? 

The  deposition  of  Carraput  Aratoon  Vertannes,  taken 
in  India,  was  read.  It  stated,  inter  alia,  ''  The  papers 
are  copies  of  entries  in  the  produced  book  of  circulars,  and 
the  respective  addresses  are  true  copies  of  the  addresses 
of  the  circulars."  One  of  them  was,  **  Capt.  Hart,  1st 
Batt.,  Original  per  Asia."  (These  were  in  the  handwriting 
of  a  deceased  clerk). 

Sir  W.  FolletL — I  submit  that  this  is  not  evidence. 
This  entry  is  made  before  the  letter  is  sent  This  is  no 
evidence  of  what  the  deceased  did. 

(a)  3  B.  &  Ad.  89.  was  an  admission  by  the  deceased 

(h)  I  Scott,  600.  that  he  had  the  sum  in  lus  hands, 

(c)  3  Bing.  N.  C.  AOS.  and  had  not  paid  it  away ;  and 

id)  Tbe  ground  of  the  decision  that,  therefore,  it  was  an  entry 

in  that  case  was,  that  the  entry  charg^  himself. 
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Lord  Abinger,  C.  B. — It  does  not  say  that  the  de- 
ceased clerk  gave  the  letter  to  the  captain  of  the  ship. 
That  distinguishes  it  from  all  the  other  cases. 

Sir  F.  Pollock. — I  am  entitled  to  give  evidence,  that  it 
was  the  practice  of  the  house  to  send  circulars  on  every 
change  in  the  firm. 

Lord  Abinger,  C.  B. — The  fact  that  circulars  were 
generally  sent  I  will  receive  in  evidence ;  but  that  does  not 
shew  that  a  particular  person  received  a  circular^  except 
upon  the  presumption  that  a  jury  may  make  upon  the  ge- 
neral habit. 

It  was  proved  that  in  March  1823,  the  defendant  be- 
came a  candidate  for  the  East  India  Directorship,  and  that 
he  published  an  advertisement  in  thirteen  daily  London 
newspapers,  from  one  of  which  (the  Courier)  it  was  read. 
The  advertisement  stated,  inter  alia,  that  the  defendant 
had  been  connected  with  commercial  pursuits  in  India, 
**  but  that  connexion  has  now  ceased.*' 

To  shew  that  the  plaintiff  knew  of  this  advertisement,  it 
was  proved  by  Mr.  Tiffin,  the  proprietor  of  the  newsroom 
at  Hythe,  that  the  plaintiff  had  been  a  subscriber  to  that 
room  from  the  year  1822  to  the  year  1827,  and  had 
attended  the  room  frequently,  the  Courier  newspaper 
having  been  regularly  taken  there  during  that  time. 

It  was  admitted  that  the  defendant  became  an  East  India 
director  in  the  year  1823,  and  had  continued  soever  since, 
except  when  he  had  gone  out  by  rotation. 

Lord  Abingbr,  C.  B. — What  do  you  say  to  the  plea  of 
the  Statute  of  Limitations  ? 

Sir  W.  FolletL— The  accounts  go  down  to  1832,  with 
receipts  and  payments  on  both  sides.     Under  the  date  of 
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April  the  Sd,  1831,  there  is  a  diarge  of  ^'  Postage  and 
petty  charges." 

Lord  Abinoer,  C.  B. — In  a  case  where  a  man  has  ceased 
to  be  a  partner,  any  admission,  except  by  payment  of  prii>- 
cipal  or  interest  under  Lord  Tenterden*s  Act,  is  not  suffi- 
cient. 

Sir  W.  FolletL — If  you  seek  to  bind  a  partner  by  the 
acknowledgment  of  a  debt,  I  know  it  must  be  by  payment, 
but  I  have  always  understood  that  the  act  did  not  apply  to 
open  accounts ;  and  I  submit  that  the  defendant  having 
been  a  partner,  he  is  still  liable  except  he  proves  his  special 
pleas. 

Lord  Abinger,  C.  6. — You  may  go  to  the  jury. 

Sir  W.  FoUeit  replied,  and  submitted  that  the  plaintiff 
did  not  know  of  the  retirement  of  the  defendant,  and  that 
he  had  not  taken  tiie  credit  of  the  new  firm  instead  of  that 
of  the  former  firm. 

Lord  Abimger,  C  B.,  (in  summing  up). — ^To  ask  you  if 
there  was  an  agreement  by  the  plaintiff  to  discharge  the 
defendant,  is  to  put  the  case  upon  a  false  issue,  the  agree- 
ment, if  any,  being  an  agreement  raised  by  construction  of 
law,  the  true  question  being,  whether  the  plaintiff  did  not 
go  on  dealing  with  the  new  firm  and  making  up  iresh 
accounts  with  them,  so  as  to  discharge  the  defendant.  In 
the  year  182S  the  defendant  executed  a  deed,  thereby  dis- 
solving his  partnership  with  the  firm  of  Alexander  &  Co.; 
but  that  will  not  affect  the  plaintiff  unless  he  had  notice  of 
it.  In  the  year  18S3  the  defendant  became  a  candidate  for 
the  East  India  Directorship,  and  after  tha(  a  director,  the 
directors  not  being  allowed  to  trade ;  whether  the  plaintiff 
knew  that  is  for  you  to  consider,  but  one  can  hardly  suppose 
that  a  person  who  had  lived  in  India  would  be  the  most 
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ignorant  as  to  who  were  the  directors,  and  as  to  this  pro-  1837. 
bibition.  The  plaintiff  was  not  bound  to  know  the  law  as 
to  the  prohibition^  for  though  in  criminal  cases  every  man 
is  held  to  be  bound  to  know  the  law,  it  is  because  he  acts 
at  his  peril;  but  that  rule  does  not  apply  to  a  case  of  this 
kind.  You  will  also  consider  whether  you  think  the  plain- 
tiff read  the  advertisement  in  the  Courier,  in  which  the 
defendant  expressly  stated  that  he  had  retired  from  the 
firm.  The  defendant  has  not  given  direct  evidence  of 
notice  to  the  plaintiff;  still  you  cannot  expect  the  same 
complete  evidence  in  a  case  in  India  in  1822  as  you  would 
of  what  occurred  in  England  a  year  or  two  ago.  In  the 
India  Gazette  of  the  6th  of  May,  there  is  an  advertise- 
ment of  the  dissolution ;  whether  the  plaintiff  was  in  India 
at  that  time  I  know  not,  but  the  Gazette  in  England  is  the 
usual  evidence  of  a  dissolution  of  partnership,  even  against 
persons  who  are  not  proved  to  have  read  the  Gazette  at 
all,  because  a  person,  not  knowing  who  may  trust  a  firm 
hereafter,  announces  his  leaving  it  by  an  advertisement  in 
the  Gazette.  If  you  think  that  the  plaintiff  did  not  know 
that  the  defendant  had  in  fact  left  the  firm,  the  plaintiff 
would  not  be  deprived  of  his  remedy  against  the  defendant 
as  his  original  debtor;  but  if  he  did  know  of  the  retire- 
ment of  the  defendant,  I  take  it  as  matter  of  law  that  the 
accounts  put  in  shew  that  the  plaintiff  has  discharged  the 
defendant.  If  the  plaintiff  was  aware,  either  by  direct 
notice  or  otherwise,  that  the  defendant  had  left  the  firm,  I 
think  that,  as  the  rate  of  interest  changes  every  year,  it  is  a 
new  contract  with  the  new  firm,  and  not  a  continuance  pf  the 
dealing.  In  1831,  the  plaintiff  signs  a  power  of  attorney, 
naming  other  persons,  and  not  the  defendant,  as  the  part- 
ners. You  will  consider  whether  from  that  you  think  the 
plaintiff  knew  of  the  retirement  of  the  defendant.  It  is 
not  suggested  that  the  plaintiff  is  a  person  of  weak  intel- 
lect, or  that  he  does  not  know  what  he  signs.  The  receipt 
of  the  dividend  under  the  bankruptcy  does  not,  I  think, 
amount  to  much.  The  only  way  in  which  the  plaintiff  can 
recover  is  by  your  being  satisfied  that  he  had  no  knowledge 
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1837.  that  the  defendant  had  left  the  firm ;  but  if  you  think  that 
the  plaintiflPwas  in  such  a  situation,  and  with  such  an 
aptitude  for  business,  that  he  had  reasonable  ground  to 
know  that  the  defendant  had  left  the  firm,  the  defendant 
IS  entitled  to  your  verdict.  If  the  Attorney-General  could 
have  proved  that  a  letter  directed  to  the  plaintifi^  was  put 
on  board  a  particular  ship,  evidence  that  that  ship  had 
arrived,  would  lead  to  an  inference  that  the  plaintiff  had 
received  the  letter ;  but  it  cannot  be  proved  that  the  cir- 
cular which  was  addressed  to  the  plaintiff  got  on  board  the 
ship.  General  evidence  is  given  that  letters  were  written 
on  changes  of  partnership,  but  as  no  evidence  is  given  of 
the  sending  of  a  letter  to  the  plaintiff,  I  think  that  less 
turns  on  that  than  on  the  other  parts  of  the  case.  I  take 
the  law  to  be  this :  Where  a  debtor  who  is  a  partner  in  a 
firm,  leaves  that  firm,  and  any  person  trading  with  the 
firm  has  notice  of  it,  and  he  goes  on  dealing  with  the  firm 
and  making  fresh  contracts,  that  discharges  the  retiring 
partner,  though  no  new  partner  comes  in.  So  it  is  if  the 
creditor  draws  for  part  of  his  balance,  and  sends  in  more 
goods ;  so,  if  the  creditor  strike  a  fresh  balance  with  the 
new  partners  for  a  different  rate  of  interest ;  so,  if  a  new 
partner  comes  in,  and  the  creditor  accept  an  account  in 
which  the  new  partner  is  made  liable  for  the  balance — ^that 
discharges  the  old  firm,  as  both  firms  cannot  be  liable  at 
once  for  the  same  debt.  This  is  the  law  as  laid  down  in 
several  cases,  in  which  indeed,  there  is  some  contradiction; 
however,  I  believe  that  what  I  have  stated  is  the  result  of 

them. 

Verdict  for  the  defendant 

Sir  W.  FoUett  and  John  Evans  for  the  plaintiff. 

Campbell,  A.  G.,  Sir  F.  Pollock,  and  R.  V.  Richards, 
for  the  defendant 

[Attonues — Parker  If  IT.,  and  Dawet  ^  Co.] 


In  the  ensuing  term  Sir  W.  FoUett  applied  for  a  new 
trial,  but  the  Court  refused  a  rule. 


Feb.teth. 
An  Mctioii  for 
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Adjourned  Sittings  in  London  after  Hilary  Term^  18S7, 

BEFORE  LORD  AB1N6ER,  C.  B. 


HOGAN  V.  ShARPE. 

C^ASE. — The  declaration  stated  that  the  defendant  kept 

a  dog  **  of  a  ferocious  and  mischievous  disposition,  well  |^«P|ng  • 

^  ^  feroaoua  dog, 

knowing  him  to  be  so.**    Pleas — Ist^  not  guilty  (a) ;  2ndt  which  bit  the 
that  the  plaintiff  had  accepted  \2s.  in  satisfaction.  defendant  weU 

knowing  the 

On  the  part  of  the  plaintiff,  an  officer  from  the  Maryle*  dous),  does 
bone  police-office  was  called.     He  said — **  This  case  came  ^l  Jefendimt 
before  Mr.  Hoskins,  the  magistrate,  and  both  parties  at-  ^°^^  '^^^  ^^ 

,  .  dog  was  accui- 

tended  at  the  Marylebone  office.    The  plaintiff  said  that  tomed  to  bite; 
he  was  going  into  a  yard  for  wood,  when  the  defendant's  ^^  ma/a^~i 
dog  came  out  with  a  chain  hanging  from  its  neck,  and  bit  l»i™«eif  ©f  »i»ch 

®  B     ©  »  wantofknow- 

his  (the  plaintiff's)  leg.     The  defendant  said  the  dog  was  ledge,  under 
usually  tied  up,  but  his  boy  had  let  it  loose  unknown  to  generanuue.^ 
him.    Mr.  Hoskins  asked  if  the  dog  had  ever  bitten  any 
one  before,  and  the  defendant  said  it  never  had. 

Lord  Abinger,  C.B. — The  plaintiff  must  be  nonsuited. 
The  defendant  never  knew  the  dog  bite  any  one  before ; 
and  unless  be  knew  that  the  dog  was  accustomed  to  bite, 
the  action  will  not  lie. 

Nonsuit. 


(a)  In  the  case  of  Thomat  v.  scienter;  and,  in  that  case.  Lord 

Morgan,  2  G.  M.  &  R.  496,  which  AUngery  C.  B.,  sud,  <'  Here  the 

was  an  action  on  the  case  for  keep-  scienter  is  no  inducement ;  it  is  a 

ing  dogs,  "  well  knowing  that  the  part  of  the  cause  of  action.    If  it 

sttd  dogs  then  were  of  a  ferocious  was  proved  that  the  defendant's 

disposidon,  and  used  and  accus-  dogs  did  bite  the  pluntifif 's  cattle, 

tomed  to  attack,  chase,  bite,  and  without  the  defendant's  knowledge 

kill  cattle,"  it  was  held,  that  the  of  their  propensity,  he  would  not 

plea  of  not  guilty  put  in  issue  the  be  liable  to  an  action." 
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TAesiger,  and  Whiiehurst,  for  the  plaintiff. 

Byles,  for  the  defendant. 

[Attornies— ItofrcKfem,  and  K  Sharpe,^ 


Atkins  v.  Curwood,  Esq. 
CirOODS  sold  and  delivered.     Plea — General  bsue. 

It  was  opened  by  Plattg  for  the  plaintiff,  that  the  plain- 
tiff's wife  carried  on  the  business  of  a  milliner  and  dress- 
maker in  Bond-street,  under  the  firm  of  Madame  Girard 
&  Co.  (Madame  Girard  having  retired  from  the  busi- 
ness), and  that  the  present  action  was  brought  to  recover 
the  sum  of  55L  7«.>  being  the  residue  of  a  bill  of  65L  Is. 
(of  which  10/.  bad  been  paid),  for  millinery  and  dresses 
supplied  to  the  wife  and  daughters  of  the  defendant,  who 
was  a  barrister  of  considerable  standing  at  the  bar.  The 
first  dealing  between  the  parties  had  been  the  purchase  of 
a  hat  and  feathers  by  Mrs.  Curwood,  for  which  ready 
money  was  paid,  and  on  that  occasion  Mrs.  Curwood  came 
to  the  plaintiff's  shop  accompanied  by  a  lady  of  title.  In 
October,  1835,  which  was  about  five  months  after,  a  writ* 
ten  order  was  sent  by  Mrs.  Curwood,  dated  Tavistock- 
house,  Cheltenham,  on  which  the  goods  in  question  were 
sent — a  part  of  them  being  a  lilac  satin  dress  for  Miss 
Curwood,  for  her  marriage.  Application  had  been  made 
for  payment,  first  to  Mrs.  Curwood,  and  afterwards  to  the 
defendant,  who  in  his  answer  merely  complained  of  the 
extravagance  of  his  wife. 

For  the  plaintiff.  Miss  Constance  Cunirood  was  called ; 
she  said — ''  I  am  the  second  daughter  of  the  defendant. 

whether  the 

plaintiff  knew  these  fiicts  or  not,  and  whether  the  clothes  the  Imdy  had  before  wet«  paid  for  or  aot; 
and  the  fiict  that  the  husband  afterwards  saw  some  of  the  dresses,  does  not  vary  the  caae,  if  it  be 
diewn  that  he  disapproved  of  the  conduct  of  his  wife  in  ordering  them. 


Feb.  2Ut. 

A  husband  is 
not  bound  by 
the  oontracU 
of  his  wife, 
unless  they  are 
made  by  his 
authority,  or 
with  his  con- 
currence; with 
one  exception, 
which  is,  that 
if  the  husband 
makes  no  pro- 
vision at  all  for 
his  wife,  he  is 
liable  for  neces- 
saries for  her 
suitable  to  his 
sute  and  cir- 
cumstances. 

If  a  married 
lady,  who  has 
sufficient 
cloUies,  go, 
contrary  to  her 
husband's  wish, 
to  a  watering 
place,  and  go 
to  balls,  and  for 
that  purpose 
order  dresses, 
some  of  them 
expensive,  and 
unsuitable  to 
her  husband's 
circumstances, 
the  husband  is 
not  bound  to 
pay  for  any  of 
them ;  and  in 
an  action  for 
the  price  of  the 
dresses,  it  is 
immaterial 
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My  sister  married  on  the  12th  of  December^  1835:  we  at  1337, 
that  time  lived  with  our  mother  at  Tavistock-house,  Chel- 
tenham :  yve  received  the  articles  m^itioned  in  the  plain- 
tiff's bill :  we  knew  the  plaintiff '^  wife  only  as  Madame 
Girard :  there  were  black  blonde  sleeves  and  black  yelvet 
skirt — these  were  for  mamma,  for  the  asylum  ball — also 
some  French  cambric  pocket  handkerchiefs  :  a  great  part 
of  the  articles  were  for  my  sister's  marriage :  she  married 
Mr.BloxsomCi  whose  father  is  a  banker  at  Dursley ;  before 
going  to  Cheltenhami  we  had  Uved  in  Wilton-street^ 
Grosvenor-place.*' 

In  her  cross-examination,  she  said — *^  My  father  was  not 
present  at  the  marriage,  nor  was  he  living  with  us  at  Chel- 
tenham ;  he  lived  in  small  chambers  in  Clifford's-inn,  which 
were  not  handsomely  furnished  :  we  went  to  Cheltenham 
in  Augustf  1835:  my  father  was  not  aware  of  our  leaving 
London." 

PlatL — Is  this  evidence  against  the  plaintiff,  unless  the 
plaintiff  knew  it? 

Lord  Abinger,  C.  B. — The  circumstances  are  material, 
whether  the  plaintiff  knew  them  or  not. 

Miss  Curwood  further  said — "We  came  to  Chelten- 
ham without  my  father's  consent;  he  remonstrated  at  our 
coming,  and  requested  us  not  to  go  to  any  public  places, 
and  to  economise :  my  father  did  not  live  at  Cheltenham  : 
we  stayed  there  till  February,  1836.  My  father  came  to  us, 
and  remonstrated  with  mamma,  but  he  did  not  stay  at  our 
lodgings  above  two  hours  at  a  time.  My  father  does  not 
keep  a  servant  at  his  chambers,  but  is  waited  upon  by  his 
laundress :  my  two  brothers  live  with  him :  he  for  six 
weeks  sent  my  mother  money  while  we  were  at  Cheltenham : 
his  business  is  much  diminished :  he  had  an  establishment 
at  Bourn  Bank,  near  Worcester,  and  another  in  Chan- 
eery-lane,  but  both  were  broken  up  in  1834,  when  we  re- 
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moved  to  lodgings  in  London,  and  he  removed  to  the 
chambers  in  Clifford's-inn.  My  sister's  husband  visited 
us  at  Cheltenham,  but  my  father  never  saw  him  before  the 
marriage :  no  intimation  of  the  marriage  was  given  to  my 
father — ^it  was  quite  unknown  to  him." 

Lord  Abinger,  C.  B.— Mr.  PlatU  can  you  make  any 
thing  of  this  case  ?  Is  a  man  who  lives  in  chambers  in  the 
way  that  has  been  described  liable  to  pay  for  all  this  for 
his  wife  to  go  to  balls  against  his  consent? 

Piatt.— My  client  knew  nothing  of  those  facts. 

Lord  Abinger,  C.  B.— Very  likely:  but  do  you  mean 
to  contend,  that  if  a  husband  desires  his  wife  not  to  go  to 
Cheltenham,  and  not  to  go  to  a  ball,  that  he  is  liable  for 
the  dresses  she  orders  for  the  occasion?  All  the  wedding 
dresses  must  be  struck  off. 

In  her  further  cross-examination.  Miss  C.  Curwood 
said — "  There  were  three  embroidered  handkerchiefs,  at 
1/.  4*.  each ;  two  more,  at  1/.  each  ;  a  figured  lilac  satin 
dress  for  my  sister,  10/L  13*.  My  father  never  went  to  the 
plaintiff's  shop,  and  we  never  wore  any  of  the  expenave 
dresses  in  his  presence.  We  dealt  with  Mrs.  Pye,  a  dress- 
maker in  Berkeley-square ;  her  bill  was  more  than  SOO/.** 

Plait. — ^I  submit  that  the  defendant  ought  not  to  avail 
himself  of  that  bill,  as  it  is  not  paid. 

Lord  Abinger,  C.  B. — That  makes  no  difference.  If 
Mrs.  Curwood  had  SOOL  worth  of  dress  at  another  shop, 
she  could  not  want  more  firom  the  plaintiff. 

Miss  C.  Curwood,  in  re-examination,  said — **  There 
is  a  grey  dress  charged  in  the  bill ;  my  father  has  seen 
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mamma  wearing  that  since  we  came  back  from  Chelten- 
ham ;  it  is  quite  a  plain  merino. 

Lord  Abinoer^  C.  B. — I  see  a  boa  is  charged :  is  that     CwirooD. 
necessary? 

Plait.— The  defendant  saw  it 


Lord  Abingbr,  C.  B. — Suppose  he  didj — that  makes  no 
difference,  as  we  find  that  he  is  continually  remonstrating 
against  expense. 

Plaii. — When  Mrs.  Curwood  ordered  these  goods,  did 
she  disclose,  the  circumstances  of  her  husband^  or  say  that 
it  was  against  his  consent  ? 

Lord  Abinger,  C.  B. — Is  the  husband  the  more  liable 
for  what  the  wife  says?  He  is  only  liable  according  to  his 
ability.  I  dare  say,  that  if  Mrs.  Curwood  wanted  to  have 
the  things  she  said  nothing  of  the  kind. 

In  answer  to  further  questions,  Miss  C.  Curwood  said — 
**  The  things  we  had  of  the  plaintiff"  before  we  left  town 
were  paid  for :  my  sister  was  under  age  when  she  married." 

Lord  Abimobr,  C.  B. — A  barrister's  wife  is  no  more 
than  any  other  man's  wife ;  it  depends  on  the  circumstances 
and  situation  of  the  husband,  and  the  evidence  here  is 
that  these  ladies  had  abundance  of  clothes. 

Walesby  addressed  the  jury  for  the  defendant,  and  sub- 
mitted that  the  articles  comprised  in  the  plaintiff*'s  bill 
were  none  of  them  necessary  or  proper  for  Mrs.  Curwood, 
under  all  the  circumstances  of  the  case,  and  that,  so  far 
from  her  incurring  this  debt  by  the  concurrence  of  her 
husband,  it  was  quite  clear  that  she  was  acting  in  defiance 
of  him. 
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1837.  Lord  Abingeb^  C.  B.  (in  summing  up). — A  husband  is 

not  bound  by  the  contracts  of  his  wife,  unless  they  are 
made  by  his  authority  or  with  his  concurrence^  with  one 
exception,  %f  hich  is,  that  where  the  husband  makes  no 
provision  at  all  for  his  wife  he  is  liable  for  necessaries  suit- 
able to  his  state  and  circumstances.  It  is  not  at  alia  ques- 
tion in  these  cases  as  to  what  the  tradesmen  knew«  and  m 
this  case  I  make  no  complaint  of  Madame  Girard,  except 
she  was  a  little  incautious.  It  appears  that  she  asks  no 
questions  of  Mrs.  Curwood,  and  does  not  inquire  whether 
she  is  married  or  single;  nor,  indeed ,  anything  either  as 
to  her  situation  or  her  husband's  circumstances.  A  bar- 
rister, no  doubt,  is  in  the  station  of  a  gentleman ;  but  still 
a  barrister  may  sometimes  be  reduced  in  his  circumstances, 
and  barristers,  no  doubt,  have  been  so  by  the  extravagance 
of  their  wives.  In  the  present  case,  we  find  that  in  the 
year  1834  the  defendant  gave  up  his  establishments  in 
Worcestershire  and  Chancery-lane,  and  goes  to  live  in 
chambers,  which  are  not  even  well  furnished,  where  he  is 
waited  upon  by  a  laundress,  his  family  being  placed  in 
lodgings,  where  this  lady  is  supplied  with  abundance  of 
clothes.  From  London  she  goes  to  Cheltenham,  against 
the  wish  of  her  husband,  who  remonstrates  against  her  ex- 
travagance, and  tells  her  not  to  go  to  balls  or  public  anrase- 
ments.  Under  these  circumstances,  is  his  wife  to  be  al- 
lowed to  order  expensive  dresses  ?  It  is  further  proved 
that  this  gentleman  has  so  little  to  do  with  his  own  family, 
that  the  marriage  of  his  daughter  is  without  his  know- 
ledge ;  and  yet  the  plaintiff's  counsel  asks  that  he  should 
be  compelled  to  pay  the  price  of  the  marriage  dresses. 
You  will  consider  whether  you  think  a  wife  is  justified  in 
marrying  her  daughter  without  her  husband's  knowledge, 
and  whether  this  lady  was  justified  in  ordering  these  dresses 
of  Madame  Girard.  It  was  her  duty  to  have  lived  with 
the  greatest  economy ;  but  instead  of  that  she  is  ordering 
expensive  dresses  to  go  to  balls.  If  you  believe  on  your 
oaths  that  these  things  were  necessary  for  this  lady,  con* 
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sidering  the  situation  and  circumstances  of  her  husband, 
and  that  she  had  no  supply  from  any  other  place,  give 
your  verdict  for  such  amount  as  you  think  proper;  but  if 
I  were  in  your  place,  I  would  not  hold  out  such  an  ex- 
iimple — an  example,  the  consequences  of  which  may  be 
that  any  man  may  be  cdnsigned  to  a  prison  by  the  extra- 
vagance of  his  wife.  ^      ,      ,  «     , 

Verdict  for  the  defendant. 

Plaii,  and  Thomas,  for  the  plaintiff. 

Sir  F.  Pollock,  and  Walesby,  for  the  defendant. 
[AttomicB— JVicAofaofi;  and  Clarke,  Fynmore,  Sf  FladgaU.'] 


Second  Sitting  at  Westminster  in  Easter  Term,  18.S7. 

BEFORE  MR.  BARON  PARKE. 

OsBORN  r.  Wise. 

Covenant. — The  declaration  stated  that  the  defen-  in  an  action 
dant  had  demised  to  the  plaintiff  a  certain  parcel  of  ground  a°![yay*^,Jied 
at  the  back  of  Blenheim-street,  Chelsea,  together  with  a  by  a  lease  from 

the  defendant 

right  of  way  often  feet  in  width  in  and  through  the  pas-  to  thepiainUff, 
sage  on  the  east  side  of  the  premises  demised,  and  also  receive  evidence 
the  use  of  the  adjoming  walls ;  and  that  the  defendant  ^l  ^^^  *^**®  °^ 

•'  "^     ^  '  the  premises 

covenanted  for  the  quiet  enjoyment  of  the  way.   Breach —  at  tiie  time  of 

That  the  defendant  had  blocked  up  and  obstructed  the  ^ue,  and  wilt 

way.    Plea— That  the  defendant  did  not  block  up  or  ob-  ltru°ct?on  on~thc 

struct  the  way.  ^^  m  to  the 

line  along  which 
the  way  granted 
is;  hut  he  will  not  receive  evidence  of  the  declarations  or  acts  of  the  parties,  either  before  or  after 
the  lease,  as  shewing  where  the  way  is,  or  was  intended  to  be;  but  if  it  be  uncertiun  on  the  words 
of  the  grant  which  of  two  ways  is  intended,  the  Judge  will  receive  parol  evidence  to  shew  wliich 
of  the  two  the  grantor  meant  to  grant. 

If  a  way  granted  by  a  lease  cannot  be  used,  by  reason  of  its  passing  over  the  land  of  third  per- 
sons, and  there  Is  no  other  way  (o  the  lessee's  house,  he  is  entitled  to  a  way  of  necessity  to  the 
nearest  public  highway,  by  the  shortest  line,  across  the  grantor's  land. 

The  grantee  of  a  private  way  is  the  person  to  make  it. 

Whether  a  lessee  of  building-ground  is  entitled  to  a  way  of  necessity  for  carriages  to  go  to  the 
bouses  when  built, — Qusre. 
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1837.  It  appeared  that  on  the  24th  of  May,  1830,  the  defen- 

dant, Mr.  Henry  Wise,  who  was  the  assignee  of  his 
brother^  Mr.  Thomas  Wise^  had  granted  a  lease  of  a  plot 
of  ground  for  building  to  the  plaintiff^  described  in  the 
lease  as  ''  a  parcel  of  ground  at  the  back  of  Blenheim- 
streeti  (describing  the  dimensions) .  abutting  on  the  north 
and  west  upon  land  of  Robert  Tuttin,  and  east  on  a  pas- 
sage^ as  particularly  described  on  the  margin  of  this  inden- 
ture, together  with  a  right  of  way  often  feet  wide  in  and 
through  the  passage  on  the  east  side  of  the  premises 
hereby  demised ;  and  also  the  use  of  the  adjoining  walls.*' 
From  the  plan  on  the  margin  of  the  lease,  it  plainly  ap- 
peared that  the  way  was  a  passage  on  the  east  side  of  the 
plaintiff's  houses,  which  ran  northward  to  Bond-street,  and 
which  was  in  one  part  only  five  or  six  feet  wide,  and  did  not 
all  pass  over  the  defendant's  land ;  but  the  way  contended 
for  by  the  plaintiff  was  a  carriage-way  leading  along  the 
east  side  of  a  field  of  the  defendant,  which  adjoined  the 
plaintiff's  houses,  and  which  went  southward  to  the 
King's  Road. 

ErlCf  for  the  plaintiff,  submitted  that  the  first-mentioned 
way  could  not  have  been  the  way  intended,  as,  if  it  were,  no 
carriage  could  get  to  the  plaintiff's  houses,  and  he  stated 
that  Mr.  Thomas  Wise,  when  he  was  owner  of  the  defend- 
ant's land,  had  said  that  the  way  to  the  King's  Road  was 
the  way  to  be  used. 

Bompas,  Serjt.,  for  the  defendant. — What  Mr.  Thomas 
Wise  said  is  not  evidence. 

Parke,  B.— I  think  it  is  not. 

Bompas,  Serjt. — The  way  is  along  the  passage:  the 
lease  itself  and  the  plan  plauily  shew  that 

Erie. — I  can  shew  that  that  would  be  no  public  way. 
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ParkEi  B. — Then  you  would  be  entitled  to  a  way  of  i837. 
necessity.  The  only  evidence  I  can  receive  is  evidence  of 
the  state  of  the  property  at  the  time  of  the  granting  of 
the  lease.  If  the  way  granted  by  the  lease  is  of  no  use, 
the  law  would  give  as  a  way  of  necessity  the  nearest  pas- 
sage along  the  land  of  the  grantor  to  the  nearest  public 
highway.  The  acts  of  the  parties  before  and  after  the 
granting  of  the  lease  are  not  receivable  in  evidence.  The 
question  is,  knowing  the  state  of  the  premises  at  the  time 
of  the  lease^  what  construction  I  am  to  put  on  the  deed. 
The  jury  will  find  the  state  of  the  premises,  and  I  will 
then  put  a  construction  upon  the  deed. 

Evidence  was  given  of  the  state  of  the  premises  on 
the  S4th  of  May,  1830;  and  that  from  the  passage  to 
Bond-street  the  way  did  not  run  entirely  over  the  de- 
fendant's land,  but  partly  over  the  land  of  Mr.  Hanford, 
and  that  the  defendant  had  a  grant  of  a  way  six  feet  wide 
over  that  land  from  Mr.  Hanford. 

Erie. — In  the  lease  from  the  defendant  to  the  plaintiff, 
there  is  a  covenant  to  build  houses,  and  there  is  no  car- 
riage-way to  those  houses  except  by  the  way  the  plaintiff 
claims. 

Parke,  B. — I  think  by  the  express  words  of  the  lease 
there  is  to  be  the  use  of  the  passage,  but  the  way  is  only 
to  he  ten  feet  wide  opposite  these  premises,  and  the  most 
you  can  say  is,  that  a  footway  would  not  answer  the  pur- 
poses of  the  grant,  and  that  you  must  have  a  carriage-way, 
which  must  be  a  carriage-way  over  the  grantor's  land, 
or  land  over  which  he  has  the  power  to  grant  the  right  of 
way,  to  the  nearest  public  highway. 

Evidence  was  given  that  the  way  claimed  by  the  plain- 
tiff was  the  most  commodious  way  for  carriages  to  the  pub- 
lic highway,  as  it  was  a  regularly  stoned  road ;  but  it  also 
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appeared  that  the  King's  Road  was  not  dedicated  to  the 
public  as  a  highway  till  about  the  year  1834w 

Parke,  B. — ^The  law  is,  that  the  grantee  of  a  priTate 
way  is  to  make  it  (a). 

Nonsuit,  with  liberty  to  moTe  to  enter  a 
verdict  for  the  plaintiflT  if  the  Court  should 
put  a  construction  on  the  lease  in  his 
favour. 

Erie,  and  G.  F.  Moore,  for  the  plaintiff 
Bompast  Serjt,  for  the  defendant. 

[Attomies— iP/ucibic//  4*  E.,  and  WrenimortJ] 


On  a  subsequent  day,  Erie  moved,  in  pursuance  of  the 
leave  given,  to  enter  a  verdict  for  the  plaintiff  if  the  Court 
should  be  with  him  on  the  construction  of  the  lease,  or 
for  a  new  trial  if  the  Court  should  be  of  opinion  that  the 
acts  or  declarations  of  the  parties  were  admissible  in  evi- 
dence to  prove  what  way  was  intended  to  be  granted. 

Parke,  B. — ^I  thought  that  grant  oF  a  way  ten  feet  wide 
through  and  over  the  passage,  meant  that  it  was  to  be  ten 
feet  wide  opposite  the  plaintiff's  house,  and  I  held  that  it 

(a)  In  the  case  of  Taylor  v.  do  so,  but  here  has  not  done  it 

Whitehead,  Doug.  720,  it  was  held  He  has  not  undertaken  to  proride 

to  be  not  a  good  justification  in  agunst  the  overflowing   of  the 

trespass  that  the  defendant  has  a  river ;  and,  for  aught  that  appears, 

right  of  way  over  part  of  the  plain-  that  may  have  happened  by  the 

tiff's  land,  and  that  he  had  gone  neglect  of  the  defendant    High- 

upon  the  adjoining  land  because  ways  are  governed  by  a  different 

the  way  was  impassable  from  being  principle ;  they  are  for  the  public 

overflowed  by  a  river ;  and  in  that  service ;  and  if  the  usual  track  is 

case.  Lord  Mansfield^  C.  J-,  says,  impassable,  it  is  for  the  general 

M  By  common  law,  he  who  has  the  good  that  people  should  be  eo- 

use  of  a  thing  ou;(ht  to  repair  it.  titled  to  pass  in  another  line." 
The  grantor  may  bind  himself  to 
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was  not  clear  that  a  right  of  carriage-ioajf  of  necessity        1857. 

passed  at  all  to  the  plaintiff;  but  even  if  it  did,  this  could  "    ^    " 
not  be  the  vay,  as  the  King's  Road  was  not  dedicated  as  v. 

a  highway  till  within  these  three  or  four  years. 

JErfe.— I  should  submit,  that  by  this  grant  the  way  was 
to  be  ten  feet  wide. 

Parkb,  B. — You  aver  in  the  declaration  that  you  are 
entitled  to  a  way  ten  feet  wide,  which  has  been  obstructed. 
You  must  therefore  shew  a  way,  either  by  grant  or  neces- 
sity, ten  feet  wide, 

Alderson,  B. — If  a  way  is  granted  which  is  of  no  use, 
there  must  be  a  way  of  necessity.  But  is  that  necessarily 
a  carriage-way?  We  had  a  grant  of  part  of  the  Rolls 
garden,  but  no  carriage-way  to  it. 

Erie. — Why  does  a  carriage-way  pass  a  way  of  neces- 
sity to  land  ? 

Alderson,  B. — To  carry  away  the  crop. 

Erie. — In  Ireland  the  crops  are  often  carried  away  by 
men  and  women. 

Alderson,  B. — Then  I  doubt  whether,  in  Ireland,  a 
carriage-way  would  be  a  way  of  necessity. 

Erie. — By  the  terms  of  this  lease  the  plaintiff  is  to  build 
houses. 

Parke,  B. — I  do  not  say  that  a  carriage-way  is  a  way 
of  necessity  to  a  house  when  built,  though  it  may  be  while 
the  house  is  building,  as  the  materiak  would  have  to  be 
carried* 

Alderson,  B* — ^How  do  you  get  over  the  ten  feet? 

DD  D  S 
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Erle^ — It  is  granted  by  the  lease ;  and  if  we  have  not 
the  use  of  it,  it  is  obstructed.  I  submit,  also,  that  the 
parol  evidence  was  admissible,  as  it  is  really  trying  a  ques- 
tion of  parcel  or  no  parcel. 

Aldbrson,  B. — ^The  words  of  the  lease  are  plain. 

Erie* — In  the  case  of  Buckley  ▼•  Coles  (a),  parol  evi- 
dence was  received. 

Parke,  B.— I  rejected  the  parol  evidence,  as  there  was 
no  doubt  on  the  construction  of  the  deed. 

Alderson,  B. — If  Uiere  had  been  two  passages  on  the 
east,  and  each  ten  feet  wide,  it  might  have  been  otherwise. 

Parke,  B. — Yes ;  as  if  the  grant  had  been  of  the  manor 
of  Dale,  and  there  had  been  two  Dales,  North  Dale  and 
South  Dale,  an  instance  given  in  Lard  Bacan*s  Maxims. 
Parol  evidence  is  not  admissible  to  shew  the  intention 
of  the  parties,  except  when  two  subjects  are  equally 
within  the  words ;  and  then  parol  evidence  is  receivable 
to  shew  which  of  the  two  the  grantor  meant  to  grant. 
If  the  lessee  cannot  get  to  the  property  except  by  go- 
ing over  the  grantor's  lands,  a  way  of  necessity  passes, 
but  I  doubt  very  much  whether  a  carriage-way  passes 
of  necessity;  but  even  if  it  did,  the  way  claimed  can- 
not be  it,  as  the  King's  Road  was  not  then  a  public 
highway ;  and  even  if  it  were,  the  declaration  does  not 

(a)  5  Taunt.  311.    In  that  case  and  then  sells  closes  A  and  C» 

it  was  held,  that  if  a  person  par-  the '  purchaser  of  dose  A  shsll 

chases  close  A,  mth  a  way  of  ne-  nevertheless  have  the  andent  way 

cessity  thereto  over  dose  B,  a  of  necessity  to  dose  A  over  dose 

strang^er's  land,   and   afterwards  B,  as  a  way  of  necesaty  eadstt 

purchases  close  B ;  and  then  pur-  after  unity  of  possession  oC  the 

chases  close  C,  adjoining  to  close  dose  to  which  and  the  doae  over 

A,  and  through  which  he  may  enter  which,  and  after   a    subsequent 

close  A,  and  then  sells  close  B  severance, 
without  reservation  of  any  ivay, 
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apply,  as  the  right  of  way  is  stated  to  be  often  feet  width, 
and  a  way  of  neeessity  is  not  necessarily  ten  feet  wide.  I 
think  there  should  be  no  rule. 

BoLLAND,  AldersoNj  and  Ourney,  Bs.»  concurred. 

Rule  refused. 
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BEFORE  MR.  BARON  PARKE  AND  MR.  BARON  BOLLAND. 

BERKSHIRE  ASSIZES. 

(Civil  Side.) 

BEFORE  MR.  BARON  PARKE. 


Cox  V.  Painter. 

3/RESPASS. — The  declaration  stated  that  the  defen-  a  tenant  being 
dant,  "  on  the  I9th  of  October,  1836,  and  on  divers  other  ten't'^cSLge, 
days   between  that  day  and  the  commencement  of  this  ^u  landlord 

,  ,   .     ./«,  distrained  the 

suit,"  broke  and  entered  the  plaintiff  s  house,  and  expelled  goods  there, 
the  plaintiff,  and  kept  him  expelled  for  a  long  space  of  the  cottage  ^^^ 
time,  to  wit,  •'  from  thence  hitherto."    Plea— Not  guilty.     *°^' *^'  »«"- 

'  *  ^  o        ^        mg  the  goods. 

It  appeared  on  the  face  of  the  Nisi  Prius  record,  that  ^^^  potseq^on, 
the  declaration  was  dated  November  S6th,  1836,  but  the  inghewoaid 

"  hare  done 
with  it:"— 
Heldf  In  an  action  by  the  tenant  for  an  expulsion,  that  the  landlord  was  justified  in  impounding 
the  distress  on  the  premises,  and  in  locking  up  the  cottage  to  secure  the  distress,  but  that  he  could 
not  avail  himself  of  the  tenant's  license  to  take  possession,  unless  he  specially  pleaded  it 

If  the  time  of  the  suing  out  of  the  writ  is  not  stated  in  the  Nisi  Prius  record,  the  Judge  at  the 
trial  will  allow  the  plaintiff  to  amend  by  annexing  the  writ  to  the  Nisi  Prius  record. 
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1837.        time  of  the  suing  out  of  the  writ  was  not  there  stated,  as 
it  should  haTe  been,  under  the  rule  of  H.  T.  4  WilL  4. 

It  appeared  from  the  evidence  of  the  pkuntiflTs  daughter, 
that  the  plaintiff  rented  the  house  in  question  (which  was 
a  cottage  situate  at  Wantage)  of  the  defendant,  and  that 
the  plaintiff  being  in  arrear  for  rent,  the  defendant,  in 
company  with  a  broker  named  Belcher,  on  the  19th  of 
October,  1836,  came  and  distrained  all  the  goods  on  the 
premises,  the  plaintiff  not  then  being  at  home.  This  wit- 
ness further  stated  that  the  defendant  then  sent  her  and 
her  brother  away  from  the  house,  and  locked  it  up,  and 
that  the  plaintiff  bad  been  kept  out  of  possession  ever 
since.  In  her  cross-examination,  she  denied  that  she  had 
said  at  the  time  of  the  distress  that  her  father  had  done 
with  the  premises,  and  was  not  coming  back  to  Wan- 
tage. 

Parke,  B. — ^There  is  no  time  stated  on  the  record  as 
the  time  at  which  the  writ  was  sued  out.  The  original 
entry  by  the  defendant  to  distrain  was  lawful,  and  he  would 
be  justified  in  locking  up  the  house  to  secure  the  dis- 
tress till  the  proper  time  for  the  sale  of  it.  For  any  thing 
that  appears,  the  present  action  may  have  been  commenced 
within  a  day  or  two  of  the  distress  being  put  in. 

Carringion,  for  the  plaintiff. — ^The  date  of  the  declara- 
tion appears  on  the  record. 

Parke,  B. — It  does  so :  but  the  suing  out  of  the  writ  is 
now  the  commencement  of  the  suit. 

Carringion. — The  writ  itself  is  here,  and  Mr.  Copeland, 
who  b  also  here,  can  prove  the  time  of  the  suing  it  out 
I  hope,  therefore,  that  your  Lordship  will  allow  us  to 
amend. 

Parke,  B. — I  will  allow  you  to  amend,  but  I  will  give 
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leave  to  move  to  enter  a  nonsuit,  if  the  Court  of  King's         1937. 
Bench  should  think  that  I  ought  not  to  have  allowed  the 
amendment. 

Mr.  Copeland  produced  the  writ,  and  stated  that  it  was 
sued  out  on  the  8rd  of  November,  and  the  learned  Baron 
endorsed  the  following  order  on  the  back  of  the  Nisi  Prius 
record : — 

"February  24th,  1837. 
"  I  order  that  the  plaintiff  shall  be  at  liberty  to  amend 
the  record  in  this  cause  by  annexing  the  writ  of  summons 
to  the  record,  and  that  be  pay  the  expenses  thereof. 

(Signed)  "J.  Parkb." 

For  the  defendant,  the  broker  who  made  the  distress 
was  called.  He  stated,  that  at  the  time  of  the  distress  the 
plaintiff's  daughter  said  that  her  father  had  done  with  the 
house  and  would  never  come  back,  ifnd  that  she  gave  the 
key  of  the  house  to  the  defendant.  This  witness  also 
stated,  that  at  the  time  of  the  sale  of  the  goods,  which 
took  place  five  days  after  the  distress,  the  plaintiff  said  he 
would  have  it  all  sold  and  have  done  with  it.  In  his  cross- 
examination  he  said,  that  after  the  sale  the  defendant 
locked  up  the  cottage  and  took  away  the  key. 

Parke,  B.,  (in  summing  up). — It  is  conceded  that  the 
defendant,  as  the  landlord  of  the  plaintiff,  had  a  right  to 
distrain ;  but  I  am  of  opinion  that  the  plaintiff  is  entitled 
to  compensation  for  being  kept  out  of  possession  of  the 
house,  either  from  the  19th  of  October  to  the  3rd  of  No* 
vember,  or  from  the  time  of  the  sale  to  the  3rd  of  Novem- 
ber. If  the  locking  up  of  the  cottage  on  the  19th  of 
October  was  done  to  secure  the  goods  which  had  been 
distrained,  the  defendant  had  a  right  to  do  it,  as  he  might 
impound  the  goods  on  the  premises,  and,  to  secure  them, 
lock  them  up.  If  the  defendant  locked  up  the  cottage 
from  the  first,  not  for  the  purpose  of  keeping  the  distress. 
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1837.        but  for  the  purpose  of  keeping  possessioD,  the  piakidff 
-  has  been  wrongfully  kept  out  of  poMession  from  the 

V.  19th  of  October ;  but  if  he  then  locked  up  the  cottage 

Painter*  ^^  secure  the  goods,  the  plaintiff  would  have  been 
wrongfully  kept  out  of  possession  only  from  the  time  of 
the  sale.  From  the  evidence  of  the  broker,  it  would  ap- 
pear that  the  plaintiff  and  his  daughter  had  so  acted  as  to 
make  the  defendant  believe  that  they  meant  to  give  up 
the  house,  but  that  is  contradictory  to  the  evidence  of  the 
daughter.  If  the  defendant  had  pleaded  that  he  took 
possession  by  the  licence  of  the  plaintiff,  that  would  have 
been  a  good  defence  to  this  action ;  but  that  is  not  pleaded ; 
and  that  being  so,  the  plaintiff  is  entitled  to  recover,  even 
supposing  that  the  defendant  took  possession  believing 
that  the  plaintiff  had  no  intention  of  coming  back. 

Verdict  for  the  plaintiff— Damages  40c. 

Carrington  and  Tyrwhii^  for  the  plaintiff. 

J.  J.  WiUiams,  for  the  defendant 

[Attomies^CcpeJoiu/,  and  Ormond.'] 


In  the  ensuing  term,  J.  J.  WiUiamSf  in  pursuance  of  the 
leave  given,  applied  to  the  Court  of  King's  Bench  to  order 
a  nonsuit  to  be  entered,  on  the  ground  that  the  learned 
Baron  should  not  have  allowed  the  amendment  of  the  re- 
cord by  the  addition  of  the  date  of  the  suing  out  of  the 
writ ;  but  the  Court  refused  a  rule. 
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BEFORE  MR.  BARON  BOLLAND. 


Rbx  r.  Whiting  and  Harvey. 

JLARCENY — The  prisoners  were  indicted  for  stealing  in  a  case  of 
wheat,  the  property  of  William  White.  ^t^^'al'etSled 

to  the  character 

The  case  for  the  prosecution  being  closed,  J.  t7.  JVil^  ^lis  ^v^hT' 
Hams,  in  addressing  the  jury  for  the  prisoner  Whiting,  ^^^right 
proposed  to  call  witnesses  to  character.  to  reply  on  the 

whole  caae,  and 
not  merely  to 

Boll  AND,  B.— If  you  are  going  to  call  witnesses  to  eSdrawTo^- 
character,  you  should  be  aware  that  that  will  entitle  Mr.  racter;  and  it  is 
Carringion  to  reply.     This  matter  has  been  considered  by  discretion  of 
the  Judges,  and  they  are  of  opinion  that  evidence  to  cha-  ^umcuSJ!^'*' 
racter  gives  the  prosecutor's  counsel  a  right  to  reply,  and  *«'  ^®  t!" 
it  will  be  in  his  discretion  whether  he  will  use  it  or  not.       right  of  reply 

or  not 

J.  J.  Williams, — I  am  aware  of  the  opinions  of  the 
Judges,  but  I  should  hope  that  the  right  to  reply  would 
be  confined  to  observing  on  the  evidence  to  character. 

BoLLAND,  B. — No.  The  right  to  reply  will  be  on  the 
whole  case ;  and  it  is  entirely  at  the  discretion  of  the  pro- 
secutor's counsel  in  each  particular  case,  whether  he  will 
exercise  his  right  of  reply  or  not, 

J,  J.  Williams  declined  calling  his  witnesses. 

The  jury  found  both  the  prisoners  Guilty. 

Carringion,  for  the  prosecution. 
Tyrwhii,  for  the  prisoner  Harvey. 
J»  J.  Williams,  for  the  prisoner  Whiting. 
[Attonues— /.  Vina,  and  Siocambe,'} 
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1837. 
^^"^"^  OXFORD  ASSIZES. 


(Croum  Side.) 

BBFORB  MR.  BARON  PARKE. 

Feb.TBilu  ^^^  ^*  Gascoinb  and  Others. 

In  a  caae  of       IjARCEN Y.    Two  of  the  prisoners  were  indicted  for 
thenTii^conntti  •^•^'"8  ^1*  *"^  *^®  ^'"^'^^  ^®'  receiving  it  knowing  it  to 

fortheprlioiier,   be  stolen. 
the  ooimiel  for 
the  protecatioa 

toOTen^^y*         JCfffl/iifgri  fojf  the  prosecution^  was  proceeding  to  call 
cue;  bat  he      his  witnesses  without  opening  the  case. 

•hoald  not  open 
if  the  priioner 

aniMi*£ie  be'       Parkb,  B. — You  ought  always  to  open  the  case,  when 
•ome  peculiarity  there  is  counscl  for  the  prisoner. 

in  the  ftcts  of  ^ 

the  CMC  to  re- 

qoiie  t.  Keating. — ^I  forbore  to  do  so,  as  I  thought  it  a  plain 

case,  which  was  in  no  way  complicated. 

Parke,  B. — Let  it  be  understood,  that  wherever  there 
is  counsel  for  the  prisoner,  the  case  should  always  be 
opened. 

Keating  opened  the  case. 

Verdict— Guilty. 
Keating,  for  the  prosecution. 

Walesby,  for  the  prisoner. 

[Attomies— ^p/ifi,  and  Tomfi .] 


The  following  cases  having  relation  to  this  subject,    we  subjoin 
them : — 
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BBFOBB  MR.  BARON  PARKS. 

Rbx  0.  Jackson  and  Fishbb. 
Larceny.— The  prisoners  were  chwged  with  stealing  boots  and 


Oarringion  was  counsel  for  the  prosecution;  the  prisoners  had  no 
comiseL 

Parks,  B.— As  there  is  no  counsel  for  the  prisoners,  you  need  not 

open. 

Verdict— Guilty. 
Carruigtam^  for  the  prosecution. 

[AUomey— R.  W.  Crawfy.^ 
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Rbx  v.  Bowur  and  Another.  ^^"^  ^^ 

Shooting.— The  prisoners  were  charged  in  one  set  of  counts 
with  shooting  at  William  Smith,  with  intent  to  murder  him,  &c.{  and 
in  another  set  of  counts  with  shoothig  at  Mary  Smith,  with  intent  to 
murder  her. 

Carrkigtom  upT^eutA  as  counsel  for  the  prosecution,  and  the  prisoners 
had  no  counsel. 

Parks,  B. — ^I  think  you  had  better  open  this  case,  although  there  is 
no  counsel  for  the  prisoners,  as  there  is  some  peculiarity  in  the  circum* 
stances. 

The  case  was  opened. 

VenUct-Gmlty. 

Carringtan,  for  the  prosecution. 

[Attomies— fled{ges  4r  Som."] 


Rex  v.  John  Hartel. 

Sheep  STEALING,    in  his  opening  for  the  prosecu-  Declaration. 
tion,Walesby  said — ''I  now  come  to  a  most  important  part  (Dot^ing^«>n' 

fetdons),  which 
are  proposed  to  be  given  in  evidence  on  the  trial  of  a  case  of  felony,  ought  to  be  opened  by  the 
couniel  for  the  proaecution. 
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of  my  case, — the  declarations  of  the  prisoner;  but  I  think 
it  better  to  leave  you  to  hear  them  from  the  witnesses." 

Pakkb,  B. — I  think  you  should  state  what  the  deckra- 
tions  are  in  opening  the  case,  as  any  discrepancy  between 
your  opening  and  your  witnesses'  testimony  might  operate 
favourably  for  the  prisoner  on  the  minds  of  the  jury. 

Keating ,  for  the  prisoner,  mentioned  the  case  of  Rex  r. 
OrreU^  as  in  point. 

Parke,  B. — ^I  perfectly  recollect  ruling  the  same  point 
in  that  case,  with  the  concurrence  of  Alderson,  B. 

Wcdesbtft  for  the  prosecution. 
Keaiingf  for  the  prisoner. 

[Attondes-— iZote,  sad  Tomei.] 


We  have  been  fsYOured  with  the  following  note  of  that  esse : — 

March  24th,  LANCASTER  SPRING  ASSIZES. 

R.  V,  Orrbll. 

XhIS  was  an  indictment  for  murder,  and  Brandt,  in  his  opemag, 
after  stating  the  facts,  sud  that  he  came  to  another  head  of  evidence, 
which  consisted  of  previous  easpressions  and  dedarations  of  the  pri- 
soner, but  which  he  should  not  detaiL 

Parks,  B.— Why  not? 

Brandt  stated  he  was  acting  in  conformity  to  what  he  conmdered 
to  be  the  general  rule  of  practice,  for  that  the  accounts  of  such  expres- 
sions given  by  witnesses  at  the  trial  so  often  differed  from  those  diey 
had  formerly  given,  and  from  what  was  stated  in  the  brief,  that,  if  men- 
tioned in  the  opening,  they  might  probably  raise  in  the  minds  of  the 
jury  an  unfounded  prejudice  against  the  prisoner. 

Parks,  B.— 1  thinic,  on  the  contrary,  that  if  the  proof  fell  short  of 
the  case  as  opened,  it  would  have  an  effect  on  the  minds  of  the  jury 
favourable  to  the  prisoner. 

And  after  conferring  with  Alderson,  B.,  his  Lordship  said,  "  We  think 
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tlie  fair  course  towards  the  prisoner  is  to  state  all  that  is  intended  to  be 
proved." 

Rex 
This  rule  does  not,  however,  apply  to  confesaons,  which,  in  several  v. 

cases  on  Uus  drcuit,  Mr.  Baron  Bolland  directed  not  to  be  opened.  See       Orkbll. 

the  case  of  Bex  v.  Davu,  post. 


Rex  r.  Patience.  March  2nd. 

iSTABBING.    The  prisoner  was  indicted  for  cutting  ifa  consttUe, 
and  stabbing  William  Beechey,  with  intent  to  murder  J^'^"  o  ap"^""- 

him ;  there  was  also  a  count  laying  an  intent  to  do  grievous  .^®°<^  ^-t  gave 
u^i    u  it  to  hi.  .on, 

tXXlliy  Harm.  who,mattempt« 

log  to  aiT€.t 
A.,  wu  rtabbed 

John  Beechey  was  called  for  the  prosecution,  who  said,  ^y  ^'?*  ^^^ 

"^  "^  a  knife,  which 

''I  am  constable  of  Witney;  on  the  Slst  of  July  I  had  a  A.  happened 
warrant  to  apprehend  the  prisoner;  I  employed  my  two  handVtSe 
sons  to  take  him."— William  Beechey  said,  "  I  went  in  ^^^^4*1^'*' 
pursuit  of  the  prisoner,  in  company  with  my  brother ;  my  being  in  nght, 
father  stayed  behind ;  we  found  the  prisoner  lying  under  ofamiieoff:-^ 
a  hedge,  about  half  a  mile  from  Witney;  he  had  an  open  ^^[^^^ 
knife  in  his  hand,  the  blade  of  which  be  was  running,  into  iUegai,and 

^  that  if  death 

the  ground ;  I  laid  hold  of  him ;  my  father  was  in  sight,  had  ensued, 
at  about  a  quarter  of  a  mile  off."  been'man-  *'* 

.laughter  only, 
unleM  it  were 

Parke,  B. — That  was  not  a  lawful  arrest.    You  had  shewn  that  A. 
better  examine  as  to  whether  he  had  prepared  the  knife  the  knife  before- 
before  this  witness  took  him  by  the  collar.  iTui^"^' 

Yiolenoe. 

The  witness  further  said — *'  The  prisoner  said  that  if  I 
did  not  let  him  go  he  would  cut  my  fingers  off;  he  stabbed 
me  with  the  knife ;  when  I  first  came  up  he  had  the  knife 
in  his  hand,  and  was  running  it  into  the  ground ;  he  had 
got  up  from  the  ground  to  run  away ;  I  had  collared  him 
before  he  wounded  me,  but  not  before  he  had  began  to 
run  away ;  I  first  saw  him  a  quarter  of  a  mile  off,  and  he 
was  then  running  the  knife  into  the  ground.*' 


Rex 

V. 

Patibnce. 
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1837.  Parks,  B. — The  arrest  was  illegal,  as  the  fiither  was  too 

far  off  to  be  assisting  in  it,  and  there  is  no  evidence  that 
the  prisoner  had  prepared  the  knife  beforehand  to  renst 
illegal  violence.  If  a  person  receives  illegal  violence,  and 
he  resists  that  violence  with  any  thing  he  happens  to  have 
in  his  hand,  and  death  ensue,  that  would  be  manslaugh- 
ter. If  the  prisoner  had  taken  out  this  knife  on  seeing  the 
young  man  come  up,  it  might  be  evidence  of  previous 
mahce,  but  that  is  not  so,  as  we  find  that  the  knife  was  in 
his  hand  when  the  young  man  first  came  in  sight.  The 
prisoner  must  be  acquitted. 

Verdict — Not  guQty. 
Walesby  for  the  prosecution. 

Sse  the  esse  oiRex  v.  Whalley,  ante,  p.  245. 


March  3rd  Rex  9.  Sfencbr  and  Another. 

There  it  a  dif-  ShEEP-STEALING.— The  prisoner,  David  Spencer, 

ion^uMngdw*  ^^  charged  with  stealing  a  ewe,  the  property  of  William 

a  aSfcirion*''*'  Hioms,  and  the  prisoner  Hannah  Spencer  (his  mother) 

made  to  a  per^  was  charged  with  receiving  a  shoulder  of  mutton,  being 

DO  authority,  part  of  the  stolen  sheep,  knowing  it  to  have  been  stolen. 

ment^wtSr  ^*  ^**  proved,  that  after  the  prisoner  David  Spencer 

by  that  penon,  ^as  in  custody,  he  was  told  by  a  person,  who  was  neither 

u  recGiTaole  Iii 

etidence.  prosecutor  nor  constable,  nor  had  any  authority  of  any 

kind,  that  it  would  be  better  for  him  to  confess,  and  that 
upon  that  he  made  a  statement. 

Parks,  B. — Mr.  Carrington,  if  you  wish  me  to  receive 
evidence  of  this  confession,  I  will  do  so ;  but  I  ought  to 
tell  you  that  there  is  a  difference  of  opinion  among  the 
Judges,  whether  a  confession  made  to  a  person  who  has  no 
authority,  after  an  inducement  held  out  by  that  person,  is 
receivable.  Some  of  the  Judges  think  it  is  receivable,  and 
others  think  it  is  not  so.  If  I  receive  it,  I  shall  reserve  the 
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point  for  the  consideration  of  the  Judges,  and  if  they 
should  think  that  I  should  not  have  received  it,  the  prisoner 
will  be  pardoned.  If  you  have  no  other  evidence,  I  will 
certainly  receive  it,  but  if  you  have,  you  will  consider 
whether  you  had  better  press  it. 

The  evidence  was  not  given,  and  upon  the  other  facts 
of  the  case  the  jury  found 

The  prisoner,  David  Spencer,  Guilty,  and 
Hannah  Spencer,  Not  guilty. 

Carringtan  and  Cripps,  for  the  prosecution. 

lAtiomej—Edgmgton.^ 

See  the  case  of  Bew  v.  Dawes,  ante,  Vol.  4,  p.  543,  and  the  cases  there 
dted. 


(CivUSide.) 

BEFORE  MR.  BARON  HOLLAND. 


Williams  v.  Gessby.  i^.  27th. 

X  ROVER  for  a  box  containing  wearing  apparel.  Plea —  a  box  was  aent 

vr  «.        :i*.--  *>y  A.  to  an  Inn 

Not  guilty.  k;ptbyB..who 

It  appeared  that  the  defendant  was  an  innkeeper,  who  booked  pared* 

^^    gt     t        %  •  %  "*'  camen,  but 

kept  the  Star  and  Garter  Inn,  at  Oxford,  which  was  a  did  not  receWe 
house  frequented  by  carriers  carrying  parcels  to  and  from  ^ofng. "  The  '^ 
Oxford,  and  that  the  defendant  kept  a  book-keeper,  who  ^^^JJ^^^j^ 
booked  parcels  for  the  different  carriers,  but  made  no  told  a.  to  keep 
charge  for  so  doing.  It  further  appeared  that,  on  the  10th  for  it,  to  which 
of  September,  I8S6,  the  plaintiff  sent  the  box  in  question,  u'yl^l!'^^^»» 
which  was  directed  "Ann  Williams,  Wichenford,"  to  the  pn  a.',  caiiing 

'  for  it,  the  box 

was  misring, 
and  B.  said  be  supposed  some  carrier  had  taken  it  by  mistake : — Held,  in  an  action  of  trover  by 
A.,  and  against  B.,  that  this  was  no  evidence  of  a  conversion. 
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defendant's  bouse,  and  that  the  person  who  took  it  gave 
it  to  the  defendant,  with  directions  that  it  should  remain 
there  till  the  plaintiff  called  for  it,  and  that  the  defendant 
received  it,  and  said  '*  Very  well.**  It  was  further  proved 
that  in  about  three  hours  afterwards  the  plaintiff  called  for 
her  box,  when  it  was  missed,  and  the  defendant  said  he 
recollected  receiving  the  box,  but  he  supposed  some  of  the 
carriers  had  taken  it  by  mistake. 

Lttdhfo,  Serjt,  for  the  defendant. — I  submit  that  the 
plaintiff  must  be  nonsuited.  There  is  no  eTidence  of  a 
conversion. 

Boll  AND,  B. — I  should  like  to  hear  the  plaintiff's  coun- 
sel on  this  point. 

Talfourd,  Serjt,  and  F.  F.  Lee,  for  the  plaintiff,  ad-^ 
mitted,  that  if  the  defendant  was  to  be  regarded  as  a  mere 
bailee,  or  even  as  a  carrier,  and  there  was  no  act  done  by 
the  defendant,  in  regard  to  the  parcel,  as  to  its  delivery, 
the  action  could  not  be  supported ;  but  they  submitted  that 
there  was  evidence  to  go  to  the  jury,  as  the  defendant  ad- 
mitted that  it  must  have  been  taken  by  some  carrier  by 
mistake,  and  it  would  clearly  have  been  a  conversion  if 
the  defendant  had  delivered  it  to  a  carrier  by  mistake. 

BoLLAND,  B. — ^I  am  of  opinion  that  there  is  no  evidence 
of  a  conversion  by  the  defendant. 

Nonsuit. 

Talfourd,  Serjt.,  and  F.  V.  Lee,  for  the  plaintiff. 

Ludlow,  Serjt.,  for  the  defendant. 

[Attomies— IFtc/ceiif,  and  Tkomp$on.1 


In  the  ensuing  term,  F.  F.  Lee  applied  to  the  Court  of 
Common  Pleas  to  set  aside  the  nonsuit,  but  the  Court  re- 
fused a  rule. 
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1837. 
Harris  v.  Stuart  and  Gordon,  Esqrs.,  Watson  and 

xRESPASS  against  two  magistrates,  who  signed,  and  a  warrant  of 
two  officers,  who  executed,  a  warrant  of  distress  on  the  an  oveneer  for 
plaintiff's  goods.     Plea— General  issue.  S»*uiallS!r 

The  material  facts  appeared  to  be  as  follows : —  hand,  mmt  dis- 

The  parish  of  Deddington  was  divided  into  three  dis-  the  tummons, 
tricts,  for  each  of  which,  for  some  time  previous  to  this  ^fore'he^ 
action,  two  overseers  had  been  appointed  for  the  purpose  magi«tMte, 

.  and  the  renissl 

of  collecting  the  rates  in  each  division.  The  districts  did  to  pay;  and  if 
not  maintain  their  poor  separately,  and  the  six  overseers  so.iTis'badi^ 
were  all  appointed  at  the  same  time,  two  for  each  district.  *"^  penons 

*^*  '  granUng  and 

But  one  poor's  rate  was  made  for  the  whole  parish,  and  the  executing  it 
custom  was  for  the  officers  of  any  district,  who  had  money  in  an  action  of 
in  hand,  to  pay  over  a  portion  of  the  balance  to  the  officers  ^^Worm 
of  either  of  the  other  districts  whosesoever  funds  were  pvenin  wmeof 
first  exhausted,  the  poor  population  bearing  a  very  unequal  Bum's  Justice 
proportion  to  the  quantity  of  land  in  the  different  districts,  l^^ctlu    ^^ 
and  at  the  time  of  election  of  overseers  the  practice  was 
to  pay  over  the  balance  to  the  new  overseers  in  the  usual 
way.    The  names  of  two  of  the  townships  were  Clifton 
and  Deddington.     By  an  order  of  the  Poor  Law  Commis- 
sioners, in  the  usual  form  adopted  for  constituting  Unions, 
these  districts  had  been  treated  as  separate  parishes,  each 
being  ordered  to  elect  separate  guardians,  and  pay  their 
rates  to  the  treasurer  of  the  Union.    Upon  the  publication 
of  this  order,  the  officers  of  Clifton  refused  to  pay  over 
to  the  incoming  overseers  of  Deddington  a  balance  of  94/. 
I U.  6i</.,  which  remained  in  tlieir  hands,  and  a  summons 
was  accordingly  issued  by  one  of  the  defendants,  and  the 
plaintiff  appeared  to  answer  the  matter  of  it.     Upon  the 
hearing  the  facts  were  inquired  into,  and  on  the  plaintiff 
positively  refusing  to  pay  over  the  money,   the  case  was 
adjourned  (for  the  purpose  of  taking  an  opinion)  to  the  ap- 
proaching petty  sessions,  when,  the  plaintiff  not  appear- 
VOL.  VII.  E  E  E  N.  p. 
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ing,  a  warrant  in  the  following  form,  which  was  the  snb- 
ject  of  this  action,  was  issued  and  executed : — 

"  To  H.  C.  and  G.  E.  P.,  Churchwardens,  and  S.  W. 

and  J.  P.,  Overseers  of  the  Poor  of  the  Parish  of 

Deddington. 
"  County  of  Oxford,  to  wit. — ^Whereas,  upon  examin- 
ing and  stating  the  account  of  J.  Gardner  and  J.  Harris, 
two  of  the  overseers  of  the  poor  of  the  township  of  Clif- 
ton, in  the  parish  of  Deddington,  in  the  county  of  Oxford, 
for  the  year  1836,  it  appears  to  us,  the  undersigned,  two 
of  his  Majesty's  justices  of  the  peace  in  and  for  the  said 
county,  dwelling  near  to  the  said  parish  of  Deddington, 
and  we  do  adjudge  that  there  is  remaining,  in  the  hands  of 
the  said  J.  G.  and  J.  H.,  on  balance  of  their  said  accounts 
of  money  hy  them  received  for  and  towards  the  necessary 
relief  of  the  poor  of  the  said  parish  for  the  said  year,  over 
and  above  all  sums  of  money  hy  them  paid,  the  sum  of 
94/.  lis.  6^d.,  which  they  the  said  J.  G.  and  J.  H.  have 
not  nor  hath  either  of  them  delivered  or  paid  over  to  the 
churchwardens  and  overseers  of  the  poor  of  the  said  pa- 
rish for  the  present  year,  and  that  the  said  sum  of  94/. 
lU.  6|c/.  is  due  from  them  upon  the  said  account.  These 
are  therefore,  in  his  Majesty's  name,  and  by  virtue  of  the 
statute  in  that  case  made  and  provided,  to  will  and  require 
the  said  [Watson  and  others],  or  some  one  of  you,  to  levy 
the  said  sum  of  94/.  lis.  6|c/.  so  due  from  the  said  J.  G. 
and  J.  H.,  upon  their  account,  by  distress  and  sale  of  the 
goods  and  chattels  of  the  said  J.  G.  and  J.  H.,  rendering 
to  them  the  overplus,  and  for  want  of  such  distress,  that 
you,  some  or  one  of  you,  do  certify  the  same  unto  us,  to 
the  end  that  there  may  be  such  further  proceedings  therein 
as  by  law  is  required.    Given,  &c. 

(Signed)  "  D.  Stuart, 

•*  W.  Gordon." 

LudloWy  Serjt.,  for  the  defendant. — I  submit  that  the 
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plaintiff  must  be  nonsuited^  as  the  warrant  is  a  sufficient        1837. 
jastification  of  the  trespass. 

Ta^ourd,  Serjt.,  for  the  plaintiff. — ^Tbe  warrant  is  no 
justification,  being  altogether  an  illegal  and  void  warrant. 
In  the  first  place,  at  the  time  this  money  was  received  by 
the  overseerSi  there  were  nominally  six  overseers  of  the 
parish,  and  more  than  four  cannot  be  appointed ;  if  they 
are,  the  appointment  is  bad  for  the  whole;  that  was 
held  in  the  case  of  Rex  v.  Loxdale  (a),  and  the  plaintiff 
could  not  be  made  the  subjects  of  this  process.  Secondly, 
the  warrant  is  bad  for  want  of  the  appearing  of  any  juris- 
diction on  the  face  of  the  warrant  The  authority  to  issue 
a  warrant  of  distress  would  not  arise  until  the  party  had 
been  di;dy  summoned  before  the  magistrates,  and  refused  to 
pay.  Here,  it  does  not  appear  even  that  the  party  was  sum- 
moned to  attend  at  the  hearing  of  his  case  when  the  war- 
rant was  issued ;  and  even  if  he  had,  that  and  the  previous 
proceedings,  and  the  evidence  on  which  the  justices  pro- 
ceeded, should  have  been  set  out  on  the  warrant.  Besides, 
the  order  is  to  the  overseers  of  Clifton,  to  pay  to  those  of 
Deddington. 

Ludlow^  Serjt. — The  form  of  the  warrant  is  that  which 
appears  in  the  ^th  edition  of  Burn,  in  which  that  very 
able  pleader,  Mr.  Chitty,  settled  the  forms,  and  the  long 
use  of  such  a  form  alone  should  be  a  sufficient  sanction  of 
it.  It  would  clearly  be  bad  if  there  had  been  no  summons 
in  fact;  but  there  had,  and  the  party  had  attended  and 
been  heard,  and  therefore  he  could  have  been  at  no  loss 
to  know  upon  what  authority  it  issued.  The  second  hear- 
ing was  merely  an  adjournment  of  the  first,  and  no  second 
summons  could  be  necessary.  Nothing  more  was  done  at 
that  hearing,  and  the  warrant  might  have  issued  imme- 
diately on  the  plaintiff's  refusal  to  pay,  but  the  magistrates, 

(a>  1  Burr.  445. 
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ex  abundant!  cautelA,  did  not  iasue  it  until  th^y  had  taken 
advice.  As  to  the  form  in  ordering  payment  to  the  over- 
seers  of  Deddington,  it  could  be  in  no  other  if  the  plaintiff 
was  really  appointed  to  act  for  Clifton  only. 

BoLLAND,  B. — ^I  shall  not  nonsuit  the  plainti£ 

Ludlow,  Serjt,  addressed  the  jury  for  the  defendalits. 

BoLLAND,  B.,  (in  suniming  up). — I  hare  submitted  this 
warrant  to  Mr.  Baron  Parke^  who  entiirely  agrees  with  me 
that  it  is  a  void  warrant.  Without  going  into  the  other 
questions,  we  are  quite  clear  that  the  previous  proceedii^t 
— the  summonsy  hearing,  and  refusal  to  pay,  should  be  dis- 
tinctly set  out  as  an  authority  for  the  warrant.  If  we  are 
wrong  on  this  point,  a  new  trial  may  be  obtained  or  a 
special  case  directed,  in  which  the  other  points  may  be 
more  fully  investigated  (a). 

Verdict  for  plaintiff— -Damages  94/.  1 U.  6|dL 

Talfourdt  Serjt,  and  Cooper^  for  plaintiff. 

Ludlow^  Seijt.,  McLean,  and  CrippSf  for  the  defendants. 

[Attoraies— ^p/ifi,  and  Field.'] 
(a)  No  modon  was  made. 


Rex  v.  Parish. 


Forgery. — ^Xhe  prisoner  was  indicted  for  forging  and 
uttering  the  acceptance  of  a  person  named  John  Tyler,  on 


March  Zrd. 

Itbein^fiiff- 

gestedybcfae 

die  tommcnce- 

ment  of  a  trial 

for  foT]geiy» 

that  the  party  whoie  name  was  forged  waa  not  forthcoming,  though  ender  recognisance,  the  Jadgc 

directed  the  prisoner  to  be  placed  at  the  bar,  and  the  party  to  be  called  on  hia  recognisance;  and 

on  ita  appearing  by  affidavit  that  he  had  applied  to  the  proieeator  to  know  if  the  matter  conld  not 

be  aettled  without  a  trial,  and  that  money  should  not  be  wanting  if  it  could,  the  Judge  directed  Che 

trial  to  be  postponed,  and  the  prisoner  remanded  till  the  next  Assises,  unless  be  foimd  sureties  fer 

his  appcannce,  and  gave  seven  days'  notice  of  baiL 
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a  bin  of  exchange  drawn  by  himself,  payable  to  his  own 
order,  for  30/. 

On  the  case  being  called  on,  it  was  suggested  that  John 
Tyler»  whose  name  was  alleged  to  be  forged,  could  not  be 
found. 

BoLLAND,  B. — Let  the  prisoner  be  put  to  the  bar,  and 
that  witness  be  called  on  his  own  recognisance. 

This  was  done,  and  the  witness  did  not  answer. 

CrippSf  for  the  prosecution,  moved  that  the  prisoner 
should  be  remanded  till  the  next  Assizes,  or  enter  into  his 
own  recognisance,  and  find  two  sufficient  sureties,  for  his 
appearance  at  those  Assises.  He  moved  this  on  the  affi- 
davits of  the  prosecutor  and  his  attorney,  which  stated  that 
John  Tyler  was  a  material  witness,  and  that  be  was  a  very 
intunat^  friend  of  the  prisoner ;  that  on  the  evening  pre- 
ceding the  commencement  of  the  Assizes,  he  had  applied 
to  the  prosecutor  to  know  if  there  were  no  means  of  set- 
tling the  matter  without  trying  the  prisoner, — that  money 
should  not  be  wanting  if  it  could ;  that  the  witness  had 
been  attending  the  Court  during  the  whole  time  of  the 
Assizes ;  that  he  had  left  his  lodgings  that  morning  at 
nine  o'clock,  for  the  purpose,  as  he  stated  to  his  landlady, 
of  attending  the  Court,  but  could  not  now  be  found.  He 
dted  the  case  of  Rex  v.  Beardmare  (a),  and  submitted 
that  this  case  fell  exactly  within  the  rule  there  stated. 

BoLLAND,  B. — There  can  be  no  doubt  that  I  have 
power  to  make  the  order  as  prayed,  which  the  circum- 
stances imperatively  call  on  me  to  do. 

Cripps  then  moved,  that  the  prisoner  should  be  required 
to  give  seven  days*  notice  of  bail,  as  the  bench  of  magis* 

(•)  Ante,  p.  497.    See  the  case  of  Rtx  v.  Oihom^  post. 


78t 


CASES  ON  THE 


1837. 


trates  at  Oxford  only  sat  once  a  week.  This  was  also 
ordered,  and  the  prisoner  was  accordingly  remanded  on 
the  terms  prayed,  until  he  should  enter  into  his  own  recog- 
nizances in  100/.,  and  find  two  sureties  in  SOL  each,  for  his 
appearance  at  the  next  Assizes. 

CrippSt  for  the  prosecution. 
IValesby,  for  the  prisoner. 

[Attomies— /*.  WaUh,  and  Looker  J] 


March  Zrd* 

If  a  penon  at 
Ozlbrd,  who  is 
not  a  member 
of  the  wii?er- 
litj,  go  to  a 
■hop  for  the 
purpoie  of  fraud, 
wearing  a  com- 
mooer's  cap  and 
gown,  and  ob- 
tain goodi,  this 
appMring  in  a 
cap  and  gown 
is  a  Bttffident 
false  pretence 
to  satisfy  the 
statute,  although 
nothing 
in 


Rex  17.  Barnard. 

False  pretences.— The  indictment  charged  that 
the  prisoner  falsely  pretended  that  he  was  an  under-gra- 
duate  of  the  university  of  Oxford,  and  a  commoner  of 
Magdalen  college,  by  means  of  which  he  obtained  a  pair 
of  boot-straps  from  John  Samuel  Vincent. 

It  appeared  that  Mr.  Vincent  was  a  boot-maker,  carry- 
ing on  business  in  High-street,  Oxford  ;  and  that  the  pri* 
soner  came  there,  wearing  a  commoner's  cap  and  gown, 
and  ordered  boots,  which  were  not  supplied  him,  and 
straps,  which  were  sent  to  him.  He  stated  he  belonged  to 
Magdalen  college. 

It  was  proved  by  one  of  the  butlers  of  Magdalen  college 
that  the  prisoner  did  not  belong  to  that  college,  and  that 
there  are  no  commoners  at  Magdalen  college. 

BoLLAND,  B.,  (in  summing  up). — If  nothing  had  passed 
in  words,  I  should  have  laid  down  that  the  fact  of  the  pri- 
soner's appearing  in  the  cap  and  gown  would  have  been 
pregnant  evidence  from  which  a  jury  should  infer  that  he 
pretended  he  was  a  member  of  the  university,  and  if  so, 
would  have  been  a  sufficient  false  pretence  to  satisfy 
the  statute.    It  clearly  is  2»o  by  analogy  to  the  cases  ^ 
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which  offering  in  payment  the  notes  of  a  bank  which  has 
failed,  knowing  them  to  be  so,  has  been  held  to  be  a  false 
pretence,  without  any  words  being  used  (a). 

Verdict — Guilty. 

Walesby,  for  the  prosecution. 

[Attorney— B.  Marrell,'} 

(a)  In  the  case  of  Bcm  t.  D<m~  nothing.  Part  of  the  false  pre- 
gioMs,  which  was  tried  on  the  23rd  tences  charged  in  the  indictment 
of  February,  1808,  before  Lord  was  taken  from  the  porter  a  ticket. 
EJUenborough,  the  defendant  was  Lowes,  for  the  defendant,  ob- 
iodicted  for  obtaining  money  from  jected  that  the  defendant  had  not 
the  Countess  of  Ilchester  by  false  uttered  these  words;  but  Lord 
pretences.  The  facts  of  the  case  EUenborough  said,  *'  I  take  the  de- 
were,  that  the  defendant,  in  the  fendant  to  have  uttered  every  word 
assumed  character  ofa  porter  from  contained  on  the  ticket  winch  he 
an  inn,  delivered  a  parcel,  as  from  brought  with  the  parcel.''  The 
the  country,  with  a  printed  ticket,  defendant  was  convicted.  Mr. 
with  writing  charging  carriage  Baron  Gumey  (then  at  the  Bar) 
and  porterage,  and  received  the  was  the  leading  counsel  for  the 
money  charged.  The  parcel  turned  prosecution.  This  case  is  reported, 
out  to  be  a  mock  parcel,  worth  as  to  other  points,  in  1  Camp.  212. 


WORCESTER  ASSIZES. 

(Crown  Side.) 

BEFORE   MR.    BARON   PARKE. 


Rex  v.  Davis. 

Shooting.— The  indictment  charged  that  the  pri-  if  the  servant 
soner  shot  at  Samuel  Haywood,  with  intent  to  murder  Mtiordof^e 


ir)  And  l 

night  poacher  on  the  land  of  B.,  and  pnnue  him  with  intent  to  take  hinoi  this  is  such  an  attempt 
at  an  illegal  arrest,  that,  if  the  poacher  shoot  the  servant  with  the  gun  he  has  in  his  hand,  and  kill 
him,  this  will  be  manslaughter  only. 

Where  gamekeepers  find  poachers  in  a  wood,  they  need  not  give  any  intimation  by  words  that 
they  intend  to  apprehend.  The  circumstances  are  sufficient  notice;  and  If  a  person  out  poaching 
see  a  man  running  after  him,  he  may  fiiirly  presume  that  the  person  means  to  apprehend  him. 

In  caaea  of  felony,  any  conversation  or  declaration  of  the  prisoner,  which  is  intended  to  be  given 
in  evidence,  should  be  opened  by  the  counsel  for  the  prosecution,  unlets  it  be  a  con&iaion,  and 
then  it  should  not  be  opened. 
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him*    There  were  other  counts,  laying  an  intent  to  do 
grievous  bodily  harm,  &c« 

It  was  opened  by  F.  V.  Lee,  for  the  prosecution,  that 
the  prosecutori  who  was  a  servant  of  Sir  Thomas  -Win- 
nington,  was  on  the  look-out  for  poachers,  and  that,  find- 
ing a  party  of  them  in  a  wood,  one  of  them  shot  him.  A 
part  of  the  evidence  being  a  conversation  of  the  prisoner, 

OodsoHf  for'the  prisoner.— It  is 'very  onusual  to  open 
conversations,  as  they  may  have  occurred  und^  circum- 
stances such  as  to  render  them  inadmissible  in  evidence. 

Parke,  B. — Where  it  is  a  confession,  I  agree  with  your 
objection ;  but  where  it  is  not  a  confession,  it  should  be 
opened,  as  it  gives  the  prisoner  the  advantage  of  any  dif- 
ference between  the  opening  and  the  evidence. 

F.  V.  Lee  opened  the  conversation. 

The  prosecutor,  Samuel  Haywood,  gave  the  following 
evidence : — "  I  am  a  servant  of  Sir  Thomas  Winnington :  I 
was  out  with  his  game-keeper  between  six  and  seven 
o'clock  on  the  evening  of  the  18th  of  January ;  we  heard 
two  guns  fired ;  we  went  towards  the  place,  and  got  into 
a  cover  of  Colonel  Chariot's,  and  I  saw  a  man  on  my  right 
rise  up  in  the  wood,  and  another  on  my  left;  I  said,  how 
dare  you  come  here  to  shoot,  and  I  called  out,  '  Come  on, 
here  they  are;'  they  both  ran  away,  and  I  followed  them; 
I  ran  about  twenty-five  yards,  and  got  close  up  to  one  of 
them ;  I  made  a  catch  at  the  legs  of  this  man^  who  no 
back  upon  me^  and  I  fell;  I  was  immediately  shot  through 
the  side." 

Parke,  B. — This  was  not  on  Sir  Thomas  Winniogton's 
land.  If  a  person  who  was  out  poaching  saw  a  man  ron- 
niog  after  him,  he  might  fairly  presume  that  the  person 
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meant  to  apprehend  him ;  and  if  the  person  had  no  right 
to  do  BOf  be  would  not  be  guilty  of  murder  in  using  the 
gun  he  had  in  his  hand. 

Gochon. — The  case  of  Rex  v.  Addison  (a}»  is  nearly 
in  point 

F.  V.  Lee. — The  prosecutor  did  npt  say  that  he  was 
going  to  apprehend  the  poacher. 

PabK9i  B. — Where  parties  find  poachers  in  a  wood,  they 
need  not  give  any  intimation  by  words  that  they  are  game- 
keepers^  or  that  they  come  to  apprehend.  The  circum- 
stances are  sufficient  notice.  What  can  a  person  poach- 
ing in  a  wood  suppose  when  he  sees  another  at  his  heels? 
Unless  the  prosecutor  bad  authority  from  Colonel  Cbarlet 
to  arrest  poachers,  it  would  only  have  been  mansUughter 
if  death  bad  endued.  He  was  atjtempting  an  illegal  arrest, 
and  the  pursuit  was  a  sufficient. attempt.  He  was  not  the 
servant  of  Colonel  Cbarlet,  but  of  Sir  Thomas  Winning- 
ton.  If  Sir  Thomas  Winnington  was  lord  of  a  manor,  in- 
cluding his  own  land  and  Colonel  Charlet's,  he  might  be 
justififsd  in  appreh^di^g. 

A  witness  was  called,  who  stated  that  the  place  in  quefr> 
tion  was  in  a  manor  of  Sir  Thomas  Winnington. 

The  case  proceeded,  and  the  prisoner  was  acquitted  on 
the  merits. 

F.  Fl  Lee,  for  the  prosecution. 

Godson^  for  the  prisoner. 

[Attonues— TFtimotf,  and  S.  Godtan.'] 

(a)  Ante,  Vol.  6,  p.  388. 
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In  an  indict- 
ment for  mur- 
der, an  alle- 
gation that  it 
was  committed 
*'  with  a  certain 
sharp  inatm- 
ment,  to  the 
jurors  afiuesaid 
wiknown,''ia 
tniilcientiy 
certain;  and  if 
the  indictment 
cliarge  that  a 
child's  throat 
was  cut  by  a 
certain  sharp 
instrument,  and 
it  be  proved 
that  die  wound 
was  "  partly 
torn  and  partly 
cut  by  an  in- 
strument not 
sharp/'  thU  is 
sufficient,  as 
the  degree  of 
sliarpness  of 
the  instrument 
is  not  material. 


Rex  9.  Charlotte  Grounsbll. 

JmURDER. — The  indictment  charged  the  priaoner  with 
the  murder  of  her  female  bastard  child,  by  cutting  its 
throat ;  and  the  indictment  stated,  that  she,  *<  with  a  certain 
sharp  instrument,  to  the  jurors  aforesaid  unknown,**  '*  the 
throat  of  the  said  female  child  did  strike  and  cut.** 

It  was  proved  by  the  evidence  of  two  surgeons,  Mr. 
Hill  and  Mr.  Pierpoint,  that  there  was  a  wound  on  the 
throat  of  the  child,  and  the  latter  said — *'  It  was  partly 
torn  and  partly  cut — ^it  was  done  by  an  instrument  not 
sharp.'* 

Godson,  for  the  prisoner. — I  submit,  first,  that  the  in- 
dictment ought  to  have  stated  that  the  instrument  was  a 
knife,  or  the  like,  and  that  merely  calling  it  a  sharp  instru- 
ment is  not  suflScient ;  and,  secondly,  that  the  descriptbn  of 
the  instrument  given  in  the  indictment  is  disproved,  as  Mr. 
Pierpoint  says  it  was  not  sharp. 

Parke,  B. — ''A  certain  sharp  instrument**  is  quite  cer- 
tain enough ;  and  I  do  not  think  the  degree  of  sharpness 
\b  at  all  material. 

The  prisoner  was  acquitted  on  the  merits. 

Curwood  and  F.  Moore^  for  the  prosecution* 
Godson,  for  the  prisoner. 

[Attomies— J.  Tymhg,  and  Holtkworth  Sf  JFIncA.] 
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STAFFORD  ASSIZES. 
cavil  Side.) 

BEFORE  MR.  BARON  PARKE. 


Crowley  and  Others  v.  Page. 


March  17M. 


Assumpsit.— The  declaration  stoted  that  the  defen-  Efidence  of 

dant  had  agreed  to  deliver  to  the  plaintiffs  70  tons  of  hay  •^^S^^'oS^ 

"  of  good  quality,  such  as  no  reasonable  person  would  oh-  other  oceasioni, 

ject  to/*  at  3/.  per  ton,  by  the  S5th  of  March^  1837;  and  matter  at  i 


that,  although  the  defendant,  in  part  performance  of  the  tnth^eTi-"' 
agreement,  had  delivered  a  part  of  the  hay,  and  the  plaui-  ^^^  ^^ 
tiffs  were  willing  to  pay  for  the  same  and  for  the  residue,  trial,  is  always 
and  to  receive  the  residue,  yet  that  the  defendant  did  not  order  to  im- 
nor  would  deliver  the  residue  of  the  said  hay,  and  refused  ^eirteSl" 
to  deliver  any  other  than  hay  of  bad  quality,  and  such  as  ™°°y5  ^"*'* 
any  reasonable  person  would  object  to.     Plea — That  the  statemenu  as 
defendant  was  able  and  willing  to  deliver  the  residue  of  !tlt  ue^dmis- 
the  hay  according  to  his  promise,  although  the  25th  of  ^"^'^  J^^yjl* 
March.  1837,  has  not  yet  elapsed ;  and  that,  although  the  foandatioQ  for 

the  admxsdoD 

defendant  tendered  a  boat-load  of  hay  on  the  24th  of  Sep-  of  such  contra- 
dictory state- 
ments, and  to 
enable  the  witness  to  explain  them,  and  for  that  purpose  only,  he  must  be  asked  whether  he  erer 
said  what  is  suggested  to  him,  with  the  name  of  the  person  to  whom  or  in  whose  presence  he  is 
supposed  to  ha^e  said  it,  or  some  other  circumstance  snflkient  to  designate  the  particular  occasion. 
If  Ute  witness,  on  the  cross-ezaniination,  admit  the  conversation  imputed  to  him,  there  is  no  neces- 
sity for  giving  other  evidence  of  it;  but  if  he  says  he  does  not  recollect,  that  it  not  an  admission, 
and  evidence  may  be  given  on  the  other  side  that  the  witness  did  say  what  is  imputed,  provided 
the  statement  be  relevant  to  the  matter  in  issue. 

If  the  witness  had  made  a  previous  contradictory  ststement,  in  writing,  on  a  matter  relevant  to 
the  issue,  he  may  be  asked,  on  cross-ezamination,  whether  the  paper  containing  it  is  of  his  hand- 
writing; and  if  he  admit  it,  that  will  entitle  the  other  side  to  read  it;  and  if  it  contradicts  the  evi- 
dence of  the  witness,  he  may  be  called  back  to  explain  iL 

The  declaration  stated  the  defendant  agreed  to  deliver  "  hay  of  good  quality,  and  such  as  no 
reasouable  man  would  object  to.'*  Breach,  that  although  the  plaintifi  were  willing  to  accept  the 
hay,  the  defendant  refused  to  deliver  any  other  hay  than  of  bad  quality.  Plea,  that  the  defendant 
tendered  hay  "  of  good  quality,  and  such  as  no  reasonable  man  would  object  to,  and  the  plaintiffs  re- 
fused 10  receive  it;  without  this,  that  the  plaintiffs  were  ready  and  willing  to  accept  the  residue  of  the 
hay,  as  in  the  declaration  mentioned"  (concluding  to  the  country) : — Held,  that,  on  these  pleadings, 
the  plaincififl  must  begin,  as  the  plea  was  a  traverse  of  an  allegation  in  the  declaration. 
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1837.  tember,  1836|  of  good  quality,  and  such  as  no  reasonable 
person  would  object  to>  yet  the  plaintiffs  refused  to  receive 
it«  and  gave  notice  that  they  would  not  receive  any  hay 
unless  of  superior  quality  to  the  said  boat-load,  and  wholly 
discharged  the  defendant  from  delivering  the  said  hay; 
without  this  that  the  plaintiffs  were  ready  and  willing  to 
accept  the  residue  of  the  hay  as  in  the  declaration  men- 
tioned (concluding  to  the  country). 

Talfourd^  Seijt,  for  the  defend^t,  submitted  that  he 
ought  to  begin. 

Parke,  B. — I  think  this  issue  is  on  the  plaintiffs.  The 
plea  is  a  traverse  of  an  allegation  in  the  declaration. 

To  proVjC  that  the  hay  was  not  good,  Mr.  John  Beard 
was  called,  and  he  stated  that  the  hay  was  not  of  a  good 
quality,  and  not  of  such  a  quality  that  a  reasonable  man 
would  not  object  to  it.  In  his  cross-examination,  he  said,  on 
being  shewn  a  paper — "  I  signed  this  paper,'*  and  he  also 
said,  '*  I  do  not  recollect  saying  to  the  defendant,  in  the 
presence  of  John  Burton,  that  the  hay  was  of  good  quality." 

Talfowrdf  Serjt,  addressed  the  jury  for  the  defendant, 
and  was  reading  the  above-mentioned  paper,  which  had 
been  signed  by  Mr.  Beard  and  others,  which  certified  that 
the  hay  was  good. 

Ludlow^  Serjt,  for  the  plaintiffs. — I  submit  that  this 
paper  ought  not  to  be  read,  as  Mr.  Beard  did  not  deny  it 

Parke,  B. — If  the  witness  has  said  at  another  time  that 
the  hay  was  good,  you  may  give  evidence  that  he  has  said 
so;  and  if  it  was  by  writing,  you  may  read  the  document 
Mr.  Beard  said,  when  this  paper  was  shewn  to  him,  that 
the  signature  was  his.     That  entitles  the  other  side  to 
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read  iU    If  it  contradicts  his  evidence,  he  may  be  called 
back  to  explain  it. 

The  paper  was  given  in  evidence ;  it  was  as  follows : — 
**  We,  the  undersigned,  being  large  hay-dealers,  hav- 
ing examined^  and  some  of  us  having  been  purchasers  out 
of  the  same  rick  of  hay  that  Mr.  J.  Page  has  sent  to 
Messrs.  Crowley,  Hicklin,  &  Co.,  Wolverhampton,  and 
they  have  refused  taking  to  it  on  account,  as  tliey  say,  of  its 
being  so  bad  in  quality,  we  all  agree  and  do  affirm  that  the 
hay  is  very  good,  and  if  we  were  to  send  such  hay  as  that  to 
any  of  our  customers,  and  they  refused  to  take  to  it,  or  ob- 
jected to  do  so,  we  would  not  send  them  any  more ;  and 
we  believe,  and  it  is  our  firm  opinion,  that  Mr.  Page  will 
be  justified  in  declining  sending  any  more  hay  to  Messrs. 
Crowley  &  Co.  without  a  fresh  understanding  between 
them.** 

(Signed  by  Mr.  Beard  and  ten  other  persons). 

Talfourd,  Seijt.,  proposed  to  call  John  Burton  to  prove 
tuat  Mr.  Beard  had  said  that  the  hay  was  of  good  quality. 

Ludlow,  Serjt — ^I  apprehend  that  cannot  be  done,  as  he 
did  not  deny  having  said  so. 

Parks,  B. — He  did  not  admit  it,  and  be  did  not  deny 
it.  Evidence  of  statements  by  witnesses  on  other  occa- 
sions relevant  to  the  matter  at  issue,  and  inconsistent  with 
the  testimony  given  by  them  on  the  trial,  is  always  admis- 
sible in  order  to  impeach  the  value  of  that  testimony ;  but 
it  is  only  such  statements  as  are  relevant  that  are  admis- 
sible, and  in  order  to  lay  a  foundation  for  the  admission  of 
such  contradictory  statements,  and  to  enable  the  witness 
to  explain  them,  and,  as  I  conceive,  for  that  purpose  only, 
the  witness  may  be  asked  whether  he  ever  said  what  is 
suggested  to  him,  with  the  name  of  the  person  to  whom  or 
in  whose  presence  he  is  supposed  to  have  said  it,  or  some 
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1837.  other  circumstance  sufficient  to  designate  the  particular 
occasion.  If  the  witness,  on  the  cross-examination^  admits 
the  conversation  imputed  to  him,  there  is  no  necessity  for 
giving  other  evidence  of  it ;  but  if  he  says  he  does  not 
recollect,  that  is  not  an  admission,  and  you  may  give  evi- 
dence on  the  other  side  to  prove  that  the  witness  did  say 
what  is  imputed,  always  supposing  the  statement  to  be 
relevant  to  the  matter  at  issue.  This  has  always  been  my 
practice,  and  if  it  were  not  so  you  could  never  contradict 
a  witness  who  said  he  could  not  remember. 

The  evidence  was  not  given,  as  Talfourd,  Serjt.,  with- 
drew it. 

Verdict  for  the  defendant. 

Ludlow,  Serjt.,  and  R.  V.  Bichards,  for  the  plaintiffs. 

Talfourd,  Serjt,,  and  FranciUon,  for  the  defendant. 
[Attorniea — Foi^er,  and  Bayky,'] 


FowLBR  V.  Port. 

In  trespass  for  X  RESPASS  for  breaking  and  entering  two  closes,  called 

puf^rsckHMs,  ^he  Meer  Hill  and  Little  Meer  Hill.     Plea;  that  there 

l!ieadtd°a^Jubiic  ^**  *  public  right  of  way  for  carriages  over  those  closes. 

right  of  way  Replication,  denying  the  right  of  way. 

for  carriages,  _  j     ■  •  i 

which  was  de-  it  was  proved  that  those  closes  were  situate  in  the  lord- 

rilplication.*  ®^^P  of  Throwley,  which  was  part  of  the  parish  of  Ham, 

1^1^^"^^^^  and  that  the  roads  in  the  lordship  had  been  immemorially 

of  T.,  which  repaired  by  the  occupiers  of  the  lands  within  the  lordship, 

was  part  of  the 

parish  of  L 

The  roads  of  the  lordship  had  been,  from  time  immemorial,  repaired  by  the  occupiers  of  the  lands 

in  it,  by  agreement ;  but  they  had,  of  late  years,  contributed  to  the  highway  rate,  for  the  repairs  of 

the  roads  in  the  parish  of  I. 

To  disprove  the  public  right  of  way  claimed,  it  was  proposed  to  call  occupiers  i^  lands  in  T., 
who,  in  respect  of  those  lands,  contributed  to  the  highway  rate  of  Li—Heidf  that  they  were  not 
competent  witnesses,  as  a  verdict  for  the  defendant  in  this  case  would  be  evidence  on  the  ground  of 
reputation  to  charge  the  parish  on  an  indictment  for  non-repair  of  this  road;  and  that  the  wit- 
nesses were  not  rendered  competent,  either  under  the  stat.  8  &  4  WilU  4,  c.  42,  s.  87,  or  the  sut 
54  Geo.  4,  c.  170,  s.  9. 
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not  by  any  rate  raised  for  that  purpose,  but  by  agreement  ig37. 
among  themselves*  It  appeared  that  there  was  no  sur- 
veyor of  the  highways  appointed  for  the  lordship,  but  that 
latterly  the  occupiers  of  the  lands  in  the  lordship  of 
Throwley  had  been  rated  for  the  repairs  of  the  road  in 
the  parish  of  Ilam. 

On  the  part  of  the  plaintiff,  it  was  proposed  to  disprove 
the  existence  of  a  public  way  over  the  closes  in  question, 
and  for  this  purpose  to  call  witnesses  who  were  occupiers 
of  the  lands  in  the  lordship  of  Throwley,  and  who,  in  re- 
spect of  those  lands,  paid  rates  to  the  highways  of  the  pa- 
rish of  Ham. 

Mamie,  Talfourd,  Serjt.,  and  R.  V.  Richards,  for  the 
defendant,  submitted  that  these  witnesses  could  not  be 
examined,  on  the  ground  of  interest,  as  a  verdict  in  this 
action  in  favour  of  the  defendant  would  be  evidence  in  any 
future  proceeding,  either  by  action  or  indictment,  in  which 
the  question  might  be  raised,  as  to  whether  this  road  was  or 
was  not  a  public  road,  and  that  this  was  not  a  case  within  the 
statute  3  &  4  Will.  4«  c.  4:2,  ss.  26  &  27  (a),  as  the  record  in 
this  case  could  not  be  used  for  the  party. 

Ludlow,  Serjt.,  Whaieley,  and  C.  Phillips,  for  the 
plaintiff. — ^Tbe  record  in  this  action  would  not  be  evidence 
to  support  an  indictment  against  the  inhabitants  for  non- 
repair of  the  road,  and  as  the  only  way  in  which  these 
witnesses  are  interested  is  by  being  liable  to  pay  rates  for 
the  repair  of  the  road,  they  are  rendered  competent  by 
the  statute  54  Geo.  3,  c.  170,  s.  9  (b). 

(a)  Set  forth,  ante,  Vol.6,  or  Id  part  maintuned  or  supported 
p.  283»  n.  thereby,  or  executing  or  holding 

(b)  By  which  it  is  enacted,  any  office  thereof  or  therein,  shall, 
"Thst  no  inhabitant  or  person  before  any  court  or  person  or 
rated  or  liable  to  be  rated  to  any  persons  whatsoever,  be  deemed 
rates  or  cesses  of  any  district,  pa-  and  taken  to  be,  by  reason  there- 
rish,  township,  or  hamlet,  or  wholly  of,  an  incompetent  witness  for  or 
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ParkRj  B. — I  think  the  witnessed  are  interested,  and 
that  the  objection  cannot  be  removed  by  indorsing  their 
names  on  the  record.  A  verdict  for  the  defendant  woold 
be  evidence  on  the  ground  of  reputation  to  charge  the 
parish,  on  an  indictment  for  non-repair  of  the  road,  and 
the  witnesses  would  be  obliged  to  contribute  thereto ;  and 
though  their  names  were  indorsed  on  the  postea,  under 
the  Stat.  8  &  4  Will.  4,  c.  4t2,  s.  97,  it  could  not  prevent 
the  verdict  being  given  in  evidence  against  the  parish,  and 
so  indirectly  affecting  their  interests  as  liable  to  coittri^ 
biltioh.  This  case  is  also  tiot  within  the  statute  54  Greo.S, 
c  170,  s.  9.  The  case  o{  Meredith  v.  Gilpin  {a),  has  been 
since  overruled  by  the  case  of  Oxendon  v.  Palmer  (6).  I 
aih  not  willing  to  narrow  the  construction  to  be  put  on 


•gainst  Bttch  diitrict,  parish,  town- 
ship, or  hamlet*  in  any  nuttier  re- 
lating to  such  rate$  or  ceuet,  or  to 
the  boundary  between  such  dis- 
tricty  parish,  township,  or  hamlet, 
and  any  ac^oining  district,  parish, 
township,,  or  hamlet,  or  to  any 
order  of  removal  to  or  from  such 
<tistrict,  parish,  township,  or  ham- 
let, or  the  settlement  of  any  pauper 
in  such  district)  parish,  township, 
or  hamlet,  or  touching  any  bas- 
tards chargeable  or  likely  to  be- 
come chargeable  to  such  district, 
parish,  to^fnship,  or  hamlet,  or  the 
recovery  of  any  sum  or  sums  for 
the  charges  or  mainteoauce  of 
such  bastards,  or  the  election  or 
appointment  of  any  officer  or  offi- 
cers, or  the  allowance  of  the  ac- 
counts of  any  officer  or  officers  of 
any  such  district,  parish,  township, 
or  hamlet ;  any  law,  usage,  statute, 
or  custom  to  the  contrary  in  any 
wise  notwithstanding." 

(a)  6  Price,  146.  This  was  an 
action  of  trespass  against  the  over- 
seers of  a  township,  and  the  prin* 


cipal  question  was,  whether  certain 
lands  were  vested  in  the  overseers 
under  a  local  act  of  PaHiament; 
and  the  Court  of  Exchequer  d»* 
termined  that  the  rated  inhabitanu 
were  competent  witnesses  for  the 
defendants,  although  the  lands,  if 
vested  in  them,  would  be  vested  in 
trust  for  the  parish,  in  aid  of  the 
poor  rates;  the  Court  considering 
the  matter  in  issue  as  one  relating 
to  the  rates. 

(6)  2  B.  &  Ad.  236.  In  that 
ease  it  was  held,  that  a  penon  who 
pays  highway  rates  within  a  parish 
is  not  rendered  a  competent  wit- 
ness by  the  stat.  54  Geo.  3,  c  170, 
s.  9,  upon  the  trial  of  an  issne 
whether,  within  that  panab^  there 
is  a  custom  that  all  persons  re- 
siding therein,  whose  duty  it  is  to 
cause  the  highways  within  the 
parish  to  be  repaired,  may  take 
shingle  firom  the  sea  beach  for 
the  purpose  of  such  repair,  the 
custom  not  being  a  matter  reiatiog 
to  rates  or  cesses  within  the  mean- 
ing of  the  act. 
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the  Stat  S&4 Will. 4,  c.42,  but  this  case  does  not  fall        1837. 
within  it.  ' 

FoWLKft 
9. 

LudloWf  Serjt — If  that  is  your  Lordship's  opinion,  I        Foat. 
win  not  press  the  evidence. 

The  evidence  was  not  given. 

Verdict  for  the  defendant 

Ludlow,  Serjt,  Whateley,  and   C.  Phillips,  for  the 
pluntiff. 

Maule,  Talfourdf  Serjt,  and  R.  V.  Richards,  for  the 
defendant 

[Attornies— Hlofe^,  and  A.  FUnt.'] 


Rex  f  •  William  Roderick. 

JUlSDEMEANOR.— The   first  count  of  the  indict-  An  attempt  to 

ment  charged  the  prisoner  with  unlawfully  knowing  a  demeanor  iat 

child  under  the  age  of  twelve  years.     Second  count,  for  JJ^/^*^hc'' 

attempting  so  to  do.    Third  count,  for  a  common  as-  off«ncef" 

'^      °  created  by  lU- 

Sault.  tute.  or  was 

an  offence  at 
common  law. 

F.  V.  Lee,  for  the  prisoner,  objected  that  an  attempt 
to  commit  a  statutory  misdemeanor  was  not  a  misdemea- 
nor. 

Godson,  for  the  prosecution,  cited  the  case  of  Rex  v* 
BuUer  (a). 

Parks,  B. — If  this  ofience  is  made  a  misdemeanor  by 
statute,  it  is  made  so  for  all  purposes.  There  are  many 
cases  in  which  an  attempt  to  commit  a  misdemeanor 
has  been  held  to  be  a  misdemeanor;  and  an  attempt  to 

(a)  Ante,  Vol.  6,  p.  368* 
VOL.  VII.  F  F  P  N.  P. 
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1837.  commit  a  mbdemeanor  is  a  misdemeanor,  whether  the 
offence  is  created  by  statute,  or  was  an  offence  at  common 
law. 


Roderick. 


Verdict— Guilty. 


Godson^  for  the  prosecution. 
Lee,  for  the  prisoner. 


{Crown  Side.) 

(before  MR.  BARON  BOLLAND.) 


March  i5th.   Rex  V.  AusTiN,  Shaw,  Barnet,  Barlow»  and  Latimer. 

Burglary.— The  first  four  prisoners  were  charged 
with  a  burglary  in  the  house  of  Joseph  Broad,  and  stealing 
a  variety  of  articles ;  andj  in  the  second  count,  the  prisoner 
Latimer  was  charged  with  receiving  a  part  of  the  stolen 
goods  from  the  other  prisoners,  knowing  them  to  be  stolen ; 
and  in  a  third  count,  the  prisoner  Latimer  was  charged 
with  a  substantive  felony  in  receiving  the  same  part  of  the 
stolen  goods  from  a  certain  evil-disposed  person. 


If  a  reoeiver  be 
indicted  in  one 
count  at  an 
acceMory,  and 
in  another  count 
for  the  sub- 
stantive felony, 
under  the  stat. 
7  &  8  Geo.  4, 
c.  29,  8.  54, 
this  Is  not  a 
misjoinder 
which  can  be 
taken  advantage 
of,  either  as  a 
ground  for 
quashing  the 
indictment,  or 
of  demurrer. 
It  is  a  matter 
quite  in  the 
discretion  of 
the  Judge; 
and  whenever 
it  is  clear  that 
there  is  only 
one  offence,  and 
the  joinder 
of  the  counts 
cannot  preju- 
dice the  pri- 
soner, this  ob- 
jection ought 
not  Co  prevail 


Godson,  for  the  prisoner  Latimer. — This  indictment 
is  bad;  the  second  and  third  counts  cannot  be  joined. 
By  section  54  of  the  statute  7  &  8  Geo.  4,  c  29  (a),  a 
person  acquitted  as  an  accessory  cannot  be  tried  as  for  the 
substantive  felony  for  the  same  receiving,  and  vice  versi. 
Here,  by  joining  the  two  counts  in  the  same  indictmeot, 
the  prisoner  is  deprived  of  the  benefit  of  the  plea  of 
autrefois  acquit,  which  is  given  to  him  by  the  proviso  of 
that  section.  Neither  the  case  of  Rex  v.  HartaU(Jb),  nor 
the  case  of  Rex  v.  Wheeler  (c),  are  authorities  against 


(a)  Set  forth  Car.  Sapp.  130, 
and  Jerv.  Arch.  A  pp.  llv. 


{h)  Ante,  p.  476. 
(c)  Ante,  p.  170. 
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me,  as  this  point  was  not  raised  in  either  of  those  ca^s.         1837. 
The  statute  allows  the  palty  to  be  indicted  in  one  way  or 
the  other^  but  not  in  both. 

BoLLAND,  B. — The  indictments  have  been  usually  drawn 
in  this  form  since  the  passing  of  the  act,  and  it  is  rather 
singular  that,  if  well  founded^  this  objection  had  not  been 
taken  before.  However,  I  recollect  that  the  late  Re- 
corder (Mr.  Knowlys)  took  an  objection  to  an  indictment 
the'form  of  which  had  been  used  since  the  reign  of  Queen 
Elizabeth.  The  point  was  as  clear  as  daylight,  but  it 
was  a  blot  which  had  never  been  hit  before. 

F.  V.  Lee,  for  the  prosecution. — If  a  person  was  charged 
in  one  count  with  stealing,  and  in  another  with  receiving, 
that  would  be  good  in  point  of  law,  and  has  been  so  held, 
although  the  judges  directed  that  indictments  should ^not 
be  drawn  in  that  way. 

BoLLAND,  B. — It  was  so  held  in  the  case  of  Rex  v. 
GaUoway  (a). 

Godson* — There  was  no  provision  in  that  case  that  the 
party  should  be  indicted  in  one  of  two  ways. 

BoLLAND,  B. — The  inconsistency  in  the  case  of  Rex  v 
GaUaway  was  greater  than  in  the  present. 

Godson* — I  do  not  put  it  on  the  ground  of  inconsistency. 
By  the  act  of  Parliament  the  prisoner,  if  acquitted  as  an 
accessory,  could  not  be  tried  for  the  substantive  felony ; 
and  if  acquitted  of  the  substantive  felony,  he  could  not  be 
tried  as  an  accessory.  However,  by  this  form  of  indict- 
ment, he  is  deprived  of  that  advantage ;  and  if  the  jury 

(a)  M.C.C.234. 
F  F  f2 
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should  acquit  him  on  the  second  count,  he  could  not,  as 
this  indictment  is  framed,  ayul  Umself  of  that  acquittal  m 
bar  of  the  third  count. 

B0LLAND9  B. — I  have  conferred  with  my  brother  Parke, 
I  have  no  doubt  on  the  point,  and  my  brother  Parke  says 
he  has  very  little.     The  case  must  proceed. 

Meteyard  and  Godson  addressed  the  jury  for  the  re- 
spective prisoners. 

Verdict — ^Not  guilty. 

F.  V.  LeCi  for  the  prosecution. 
Meteyard,  for  the  principals. 
Godson,  for  the  accessory. 

[Attoniies — Moiel^,  and  Janet,  and  TkomoMJ} 


March  22nd,  Parke,  B.— ^Mr.  Godson. — ^There  was  an  objection  taken 
by  you  on  the  ground  of  a  misjoinder  of  counts,  where  a 
count  for  receiving  was  added  as  for  a  substantive  felony. 
I  had  some  doubt  on  the  point ;  but  I  have  conferred  with 
my  Brother  Bottand,  and  looked  at  authorities,  and  I  now 
find  that  it  is  a  matter  quite  in  the  discretion  of  the  judge. 
It  is  not  open  to  a  demurrer ;  neither  is  it  a  ground  for 
quashing  the  indictment  Therefore,  whenever  it  is  dear 
that  there  is  only  one  offence,  and  the  joinder  of  the 
counts  cannot  prejudice  the  prisoner,  we  think  that  the 
objection  ought  not  to  prevail.  We  have  accordingly 
directed  the  officer  to  draw  these  indictments  in  the  man- 
ner which  we  understand  has  prevailed  on  the  Circuit, 
and  at  the  Old  Bailey. 
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Rex  v.  Thomas  Osborn. 

JtSURGLARY. — The  prisoner  bad  been  committed  on  Where  a  trui 
the  charge  of  breaking  into  the  house  of  Richard  Fallows,  j^tponed  on 

the  application 
of  the  counsel 

Greaves,  for  the  prosecution^  moved  that  the  prisoner  ^?'  '*»«  proaecu- 
should  be  continued  in  custody  till  the  next  Assizes.     The  ground  of  the 
affidavit  stated  that  prisoner  was  charged  with  a  burglary,  material  wit- 
and  that  the  two  men  who  committed  the  burglary  had  "^Jijcre^on 
used  great  personal  violence  to  the  prosecutor  by  kneeling  of  the  Judge 
upon  him  and  beating  him ;  that  he  had  been  afflicted  with  consideration 
asthma,  and  that  the  day  after  the  burglary  spitting  of  J^n<^«  of  ewh 
blood  came  on.     A  surgeon  also  deposed  that  the  spitting  particuUr  case, 
of  blood  might  come  on  from  the  violence  used,  and  that  the  prisoner  to 
it  was  very  doubtful  whether  the  prosecutor  would  re-  thenext°As- 

•^^^''  him  to  bail,  or 

discharge  him 

BoLLAND,  Bm  referred  to  the  case  of  Rex  v.  Beard-  ^^  ^\^c€. 
more  (a). 

Greaves. — ^I  submit  that  the  rule  laid  down  in  that  case 
is  incorrect,  and  that  it  was  quite  unnecessary  for  Mr. 
Justice  Patteson  to  lay  down  any  rule  of  general  applica- 
tion. I  have  always  understood  that  it  was  for  the  Judge 
to  decide,  according  to  his  discretion,  in  each  particular 
instance,  whether  the  case  was  one  which  required  the 
detention  of  the  prisoner. 

BoLLAND,  B. — I  have  understood  that  that  was  the  rule. 
The  mere  taking  a  man's  own  recognizance  is,  in  many 
cases,  as  good  as  discharging  him  altogether. 

A  doubt  was  suggested  whether  the  judges  were  not 
bound,  under  the  commission,  to  discharge  all  the  pri- 
soners in  gaol. 

(a)  Anteip.497. 
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GreavcM. — That  is  not  so ;  it  has  been  bdd  by  the  twelve 
judges  that  prisoners  committed  over  the  Assizes  to  die 
Sessions,  need  not  be  discharged. 

BoLLAND,  B. — ^I  will  consider  the  case. 

His  Lordship  having  conferred  with  Parke,  B.,  on  a 
following  day*  ordered  the  prisoner  to  be  detained  till  the 
next  Assizes  (a). 


(a)  In  BXko^er  ease  (Rex  V.  Bil- 
lingkam),  for  a  rape,  the  prisoner 
was  also  ordered,  by  Mr.  Baron 


BoUand,  to  be  detuned  till  the 
next  A»zes,  in  cooseqaeaoe  of 
the  absenee  of  a  material  witneGB- 


A  OOfODC*  I 

Inqiiiiition  for 
manikiisbter 
stated  the  in- 
qneittohmTe 
been  held  on 
the  5th  of  Ja- 
noaiyy  in  the 
7th  Will.  4, 
and  in  the  year 
1837,  and 
itatedthat 
J.M.,  offtc., 
on  the  SSth  of 
December,  in 
the  year  qfbn* 
taid,  made  an 
aaiaalt  &c. : — 
Held  bad,  as 
the  offence  was 
charged  to  have 
been  committed 
on  an  impot* 
sible  day. 


Rex  r.  Mitchell. 

AiLURDER. — ^The  coroner's  inquisition  stated  that  the 
inquest  was  held  ''on  the  6th  day  of  January,  instant^  in 
the  seventh  year  of  the  reign  of  our  Sovereign  Lord  Wil- 
liam the  Fourth}  and  in  the  year  of  our  Lord  ISST."  It 
then  went  on  to  charge  that  "  John  Mitchell,  late  of  the 
parish  of  Leek,  in  the  county  of  Stafford,  labourer,  on  the 
88th  day  of  December,  in  the  year  aforesaid,  with  fcnrce 
and  arms,**  &c.,  made  an  assault,  &;c. 

Greaves,  for  the  prosecution,  suggested  that  this  inqui- 
sition was  bad. 

BoLLAND,  B.,  ordered  it  to  be  quashed,  saying,  that  it 
was  clearly  bad,  ad  the  latter  was  an  impossible  day  (a). 

Inquisition  quashed. 

Greaves  and  F,  V.  Lee,  for  the  prosecution. 

Yardley,  for  the  prisoner. 

(a)  The  stat.  7  Oeo.  4,  c.  64, 
8. 2^,  which  enacts,  ''that  no  judg- 
ment upon  any  indictment  or  in- 
formation for  any  felony  or  mis- 
demeanor" shall  be  stayed  or  re- 


versed for  stating  the  offence  to 
have  been  committed  '*  on  an  im- 
possible day/'  or  *'  on  a  day  tiiat 
never  happened,"  does  not  apply 
to  coroner's  inquisitions. 
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BEFORB  MR.  SERJEANT  LUDLOW. 


Rex  v.  Manners  and  Mills  (a). 

IMElSDEMEANOR.— The   first  count  of  the  indict-  if  two  utterm 
ment  charged  two  utterings  of  forged  sovereigns  by  the  ^in^^wkb  T 
prisoners  on  the  same  day,  they  knowing  the  sovereigns  ^°®.™^  *^T" 
to  be  counterfeit.    There  were  four  other  counts,  each  pose,  go  differ- 
of  which  stated  a  single  uttering.     It  appeared  that  the  utterc^n  apart 
prisoners   were    both  at  a  public-house    at    Worcester  ^^^^^l^^^'^' 
together  about  nine  in  the  morning,  where  they  break-  enough  to  atdst 
fasted,  and  that  atler  that  they  went  out  together.    It  was  nspective  atter- 
proved  by  a  witness  named  Phcebe  Matthews,  that  at  jo^t  utteiingt 
about  twelve  o'clock  she  sold  the  prisoner  Manners  a  pig  ^y  ^^ 
for  &.,  and  received  a  forged  sovereign  for  it,  but  she  did 
not  see  the  prisoner  Mills  at  all.   This  was  in  the  market- 
house,  and  it  was  proved  by  Mary  Cook  that  she  saw  both 
prisoners  together  at  about  two  o'clock,  in  a  beer-shop, 
about  fifty  yards  from  the  market-house ;  and  that  she 
saw  the  prisoner  Manners  in  the  market,  but  not  the  pri- 
soner Mills.    There  were  other  utterings  by  Manners. 

M^Mahofif  for  the  prosecution,  then  proposed  to  shew 
utterings  by  the  prisoner  Mills. 

Ludlow,  Serjt. — I  am  of  opinion  .that  separate  utter- 
faigs  by  Mills  are  not  receivable.  If  you  can  shew  that 
one  was  near  enough  ^to  the  other  to  give  any  assistance, 
or  to  give  an  appearance  of  respectability,  or  otherwise  that 
the  parties  were  so  nearly  in  contact  as  to  be  acting  in 
concert  at  the  time,  that  would  be  sufficient.  My  opinion 
at  present  is,  that  it  is  not  enough  to  maintain  this  indict- 
ment for  a  joint  uttering,  that  two  persons  met  in  the 
morning  and  got  a  number  of  bad  sovereigns  for  the  pur- 

(a)  This  case  was  tried  at  Worcester,  and  was  omitted  in  its  proper 
order. 
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1837.        pose  of  uttering,  and  met  together  in  the  evening  with 
what  they  had  severaDy  procured  by  them. 

M*Mahon. — ^We  can  prove  the  finding  in  the  posseanon 
of  Mills  the  several  things  which  Manners  had  obtained. 

LuDLOWf  Serjt. — Have  you  any  case  to  shew  that  to  be 
sufficient  ?    Else' 9  case  {a)  is  strong  against  you. 

Godson,  for  the  prosecution,  cited  the  case  of  Rex  v. 
Skerriii  {b).  It  is  a  question  for  the  jury  whether  MiUs 
was  assisting  Manner?. 

Evidence  was  afterwards  given,  that  at  the  time,  and 
very  near  the  place  at  which  Manners  bought  the  pig  of 
Phoebe  Matthews,  the  prisoner  Mills  was  in  the  market, 
and  bought  a  pig  at  the  stall  of  Maria  Lock. 

Ludlow,  Serjt,  (having  conferred  with  Holland,  B.) — 
I  am  now  able  to  state,  from  much  higher  authority 
than  my  own,  that  if  the  parties  were  acting  concurrently, 
and  were  near  enough  to  be  assisting  at  the  time  of  the 
uttering,  that  would  be  enough,  but  that  a  general  pri- 
vity is  not  sufficient  unless  they  were  near  enough  to  assist 
each  other.  If  Mills  were  present  within  any  reasonable 
distance  at  the  time,  so  as  to  be  able  to  assist  and  con- 
cur  in  the  act  done  by  Manners,  then  Mills  is  answerable 
for  the  act  of  Manners.     But  if  there  is  only  a  general 

(a)  R.  &  R.  C.  C.  142.  In  that  other  bad  money  for  the  purpose 
case  a  man  and  woman  were  in-  of  uttering;  and  it  was  also  held, 
dieted  for  uttering  a  bad  shiUing  that  the  woman  could  not  be  con- 
to  M.  B.,  they  having  another  bad  victed  of  the  second  offence,  of 
shilling  in  their  possession  at  the  having  other  bad  money  in  her 
time.  The  uttering  was  by  the  possession  at  the  time,  on  the  evi- 
woman  alone,  in  the  absence  of  dence  of  her  associating  ^th  a 
the  man.  It  was  held  by  the  twelve  man  not  present  at  the  uttering, 
Judges,  that  the  man  was  not  liable  but  baring  large  quantities  of  bad 
to  be  convicted  with  the  actual  money  about  him  for  the  purpete 
utterer,  although  proved  to  be  the  of  uttering, 
associate  of  the  woman  on  the  day  (6)  Ante,  Vol*  2,  p.  427* 
of  the  uttering,  and  to  have  had 
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community  of  purpose  in  the  morning,  and  each  separated 
to  do  their  respective  acts  in  the  course  of  the  day,  so  ttiat 
Mills  was  not  present  or  within  a  reasonable  distance  to 
assist  Manners^  both  cannot  be  found  guilty. 

Verdict — Guilty. 

M^Mahon  and  Goclson,  for  the  prosecution. 

[Attorney— Powc//.] 


Rex  r«  6ric£  and  Five  Others. 

NiGHT-POACHING.— The  indictment  charged  the  Ltige  stones 

prisoners  with  entering  and  being  in  certain  enclosed  lands  J^Mnswitfiin 

of  the  Earl  of  Dartmouth,  situate  at  Handsworth,  by  the  meaning 

night,  for  the  purpose  of  destroying  game,  they  being  9  Geo.  4,  c.  69, 

then  armed  with  stones  and  other  offensive  weapons.  night  poaching^ 

It  appeared  that  the  defendants  had  brought  with  them  JJ^^i^'toT 

from  a  distance  some  large,  heavy,  smooth  stones,  (none  the  stones  tre 

such  being  to  be  found  on  the  lands,  or  in  the  neighbour-  capable  of  in-*^ 

hood),  and  that  they  had  thrown  these  stones  at  the  Earl  ^j^r'/iT^ 

of  Dartmouth's  gamekeeper  and  his  assistants,  whereby  offensively,  and 

they  had  been  struck  and  knocked  down.  and  used  by 

the  defendants 
for  that  purpose. 

jP.  V.Lee^  for  the  defendants,  objected  that  stones  were 
not  offensive  weapons,  within  the  stat.  9  Geo.  4,  c.  69,  s.  9. 

Ludlow,  Serjt.,  (having  conferred  with  Parke,  B., 
and  BoLLAND,  B.),  left  it  to  the  jury  to  say  whether  the 
stones  had  been  brought  by  the  defendants  to  the  place^ 
or  found  upon  the  spot ;  whether  the  stones  were  of  such 
description  as  to  be  capable  of  occasioning  serious  injury 
to  the  person  if  used  offensively,  and  whether  they  were 
brought  and  used  for  that  purpose ;  for  that,  if  they  were 
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satisfied  of  the  affirmatiTe  of  all  those  questions,  these 
stones  were  offennve  weapons  within  the  statute. 

Verdict— Guilty. 
J.  G.  PhUlimoret  for  the  prosecution. 
R  V.  Lee^  for  the  defendants. 


SHROPSHIRE  ASSIZES. 

BEFORE   MR.    BARON    PARKE. 


Davis  v.  Oswell  and  Others. 

epedai  damage  JLROVER  for  a  pony  of  the  value  of  152.  The  decla- 
co^Kd  iT  ration  alleged  as  special  damage,  that  after  the  conversion 
I^A^'fedaM-  ®^  ^^  V^^y  ^y  ^^^  defendants,  the  plaintiff  was  obliged 
tbn.  to  hire  other  horses  instead,  and  was  thereby  put  to  ez- 

wher«,  in  trover  pense.  Plea  by  the  defendant  Adinsell — Not  guilty,  and 
SL'wdUL'  '*     judgment  by  default  against  the  other  defendants. 

apedat  damage 

tiff  was  obliged  It  was  Opened  by  Whateley  for  the  plaintiff,  that  the 
ho^,^6fa,  defendant  had  taken  the  plaintiff's  pony,  the  latter  being 
that  the  amount  Jq  consequence  obliged  to  hire  horses,  and  that  the  real 

01  damages 

should  be  the  question  in  the  case  was,  whether  the  plaintiff  could  re- 
pbdntiff's  °       cover  any  thing  as  special  damage  beyond  the  value  of 

hone  when  .1      rinnv 

taken,  and  the      ^^^  P°°y* 
ram  he  paid  for 

what  would  Parke,  B. — ^It  has  never  been  ruled  that  you  cannot 

w^JiTof^  recover  special  damage  in  trover,  if  it  is  stated  in  the 
keeping  hu        declaration.     I  think,  if  it  is  laid  in  the  declaration,  that 

own  horse  for  .  ■    * 

the  time.  you  may  recover  special  damage  in  trover. 
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R.  V.  Richards,  for  the  defendants. — I  am  aware  that 
tbe  precise  point  has  never  been  decided,  but  I  submit 
that  the  amount  of  ilamages  cannot  go  beyond  tbe  full  va- 
lue of  the  horse  at  the  time  of  the  conversion. 

Whateley. — The  full  value  of  the  horse  would  not  re- 
compense the  plaintiff,  as  the  horse  was  valuable  to  him 
in  his  trade,  and  to  avoid  injury  to  his  trade  he  was 
obliged  to  hire  other  horses. 

Parks,  B. — ^In  cases  of  trover,  where  no  special  da- 
mage is  laid,  the  value  of  the  article  at  the  time  of  tbe 
conversion  is  the  measure  of  damages.  My  present  im- 
pression is,  that  the  plaintiff  should  have  the  value  of  the 
horse  at  the  time  of  the  conversion,  and  the  expense  he 
has  been  put  to  for  hire  of  other  horses,  deducting  from 
that  amount  the  sum  he  would  have  paid  for  the  keep  of 
his  own  horse  during  the  time.  But  I  should  certainly  re- 
serve that  point  for  consideration  if  the  amount  in  dis- 
pute rendered  it  worth  while.  It  is  not  so  in  the  present 
case,  and  the  plaintiff  had  better  abate  some  part  of  his 
demand,  and  Mr.  Richards  waive  his  right  of  applying  to 
the  Court. 

This  was  done,  and  by  consent  there  was  a 

Verdict  for  the  plaintiff— Damages  25h 

Whaieley  and  Kempson  for  the  plaintiff. 
R.  F.  Richards  for  the  defendants. 

[Attornies— 2ft^/Wt,  and .] 
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HEREFORD  ASSIZES. 

(Civil  Side.) 

BEFORE  MR.  BARON  PARKE. 


tn  anumpfit 
for  the  carriage 
of  goodB,  and 
on  an  aooount 
atated,  the  de- 
fendant pleaded 
non-attumpsit, 
part  pajrment, 
and  aiet-offaa 
to  part.    The 
caute  waa  un- 
defended, and 
the  plaindff 
proved  a  greater 
amoant  for  car- 
riage than  he 
went  for,  but 
wished  to  allow 
the  part  pay- 
ment and  let- 
off,  and  take 
a  Terdict  for 
the  balance. 
The  Judge 
directed  a  Ter- 
dict  for  the 
plaintiff  for  the 
balance,  with 
an  indonement 
on  the  pottea 
that  the  two 
other  Bumi  were 
allowed  to  the 
defendant 


BoTT  t;.  Burke. 

Assumpsit  for  goods  sold,  carnage  of  goods,  and 
upon  an  account  stated.  Pleas — First,  non-assumpsit; 
second,  part  payment;  and  third,  a  set-off  as  to  part. 

The  cause  was  undefended,  and  the  plaintiff's  case  being 
proTod,  R.  V.  Bichards^  for  the  plaintiff,  proposed  to 
allow  the  defendant  the  part  payment  and  the  set-off,  and 
to  take  a  verdict  for  the  balance  only. 

Parke,  B. — You  can  take  your  verdict  for  that  on  the 
account  stated. 

R.  V.  Richards. — But  the  plaintiff  is  also  entitled  to  a 
verdict  on  the  goods  sold,  and  the  carriage,  as  they  are 
proved. 

Parke,  B. — Certainly;  and  a  memorandum  must  be 
indorsed  on  the  postea  that  these  amounts  have  been 
allowed. 

Verdict  for  the  plaintiff! 

R.  V.  Richards^  and  Oreaves^  for  the  plaintiff. 


[Attomies— Gre^,  aad  HeUerJ} 
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1837. 
Thomas  r.  Powell. 

False  imprisonment.— Plea— Not  guilty.  for  fcii^m" 

It  appeared  that  on  the  18th  of  February »  1837,  the  priMnment,  by 
defendant  directed  a  police  officer,  named  Cooke,  to  take  tifflnchftrgeto* 
the  plaintiff  into  custody;   and  on  the  officer  asking,  S,5°^^£^' 
"  What  for?"  the  defendant  replied,  "  For  insulting  me ;"  may.in  mitiga- 
and  on  the  officer  inquiring  what  it  was  concerning,  the  golntoe^d^ 
defendant  replied,  «*For  asking  me  for  a  debt  I  know  j^ephdn^ 
nothing  about.**    Upon  this  the  officer  took  the  plaintiff  ^>  ^'  several 
into  custody,  and  took  him  to  the  houses  of  three  magis-  the  habit  of 
trates.    None  of  them  being  at  home,  the  plaintiff  was  MtUnnojiDg*" 
taken  to  the  station-house,  and  there  discharged  by  the  ^^' 
Inspector  of  Police. 

For  the  defendant,  Ludlow^  Seijt.,  proposed  to  ask  the 
officer,  whether,  in  the  same  conyersation,  the  defendant 
did  not  say  that  the  plaintiff  had  gone  after  him  day  by 
day,  annoying  him. 

C  Phillips  and  Busby,  for  the  plaintiff,  objected  that 
evidence  of  annoyance  on  other  days  could  not  be  re- 
ceived. 

Pabke,  B. — ^It  is  no  justification,  but  I  think  it  may  be 
given  in  evidence  in  mitigation  of  damages.  There  is  a 
recent  case  before  Lord  Abinger  (a),  in  which  this  matter 
was  a  good  deal  considered. 

The  evidence  was  received. 

Verdict  for  the  plaintiff-— Damages  5s. 

C.  Phillips  and  Busby,  for  the  plaintiff. 
Ludlow,  Seijt,  for  the  defendant. 

[Attonues— ^ii/,  and  Emnif.] 
(a)  The  case  of  Froier  y.  Berkeky,  ante,  p.  621. 
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When  the 
tenancy  of  a 
farm  expires, 
the  tenant  must 
give  up  the 
potsetfion  of 
the  whole  of 
it  to  the  land- 
lord, crops  and 
every  thing 
else,  unless 
there  be  a  cus- 
tom of  the 
country  for  the 
tenant  to  hold 
over  any  part, 
or  to  take  any 
of  the  crops; 
and  the  proof 
of  the  custom 
lies  on  the 
tenant 

tf  the  cus- 
tom of  the 
country  be  for 
an  outgoing 
tenant,  for  what 
is  called  his 
odd  mark,  to 
crop  one-third 
of  the  arable 
in  wheat,  and 
to  reap  that 
wheat  after  the 
tenancy  has 
expired,  and 
the  tenant  so 
crop  more  than 
the  proper  one- 
third,  the  land- 
lord wiU  be 
entitled  to  have 
all  that  wbich 
was  last  sown, 
and  which  is 
above  one- third, 
unless  it  be 
be  shewn  that 
the  tenant  has 
a  lien  upon  it 
for  the  sowing 
and  the  seed. 


Caldecott  and  Another,  Executors  of  Caldecott,  t. 
Smtthies. 

X  RESPASS  for  breaking  and  entering  the  close  of  the 
plaintiffs  as  executors,  called  the  Old  Hbpyard,  and  cutting 
down  and  taking  away  com.  Plea — ^That  the  plaintiffs 
were  not  possessed  of  the  close  or  of  the  com*. 

It  was  opened  by  R.  V.  Richards  for  the  plainti£&«  that 
the  plaintiffs'*  testator  was  a  tenant  of  the  defendant,  of  a 
farm,  and  that  the  former  had,  in  August,  1835,  given  the 
latter  notiee  that  lie  should  quit  this  farm ;  however,  by 
the  custom  of  the  country,  the  outgoing  tenant  continued 
in  possession  of  the  tillage  land  after  the  termination  of 
the  tenancy  till  the  corn  was  reaped,  and  the  crop  of  one 
third  of  the  tillage  land  belonged  to  the  outgoing  tenant, 
and  was  called  his  odd  mark*  In  the  present  case  the 
landlord  had  cut  this  corn,  alleging  that  the  tenant  had 
sowed  too  large  an  odd  mark. 

Eyidence  was  given  that  the  defendant  had  cut  the  com 
in  the  Old  Hopyard,  which  was  about  three  acres,  and 
that  the  proper  odd  mark  of  this  farm  would  be  about 
fifteen  acres,  the  tillage  land  being  forty^five  acres. 

Talfourdi  Serjt.,  for  the  defendant— It  may  be  a  question, 
whether  the  tenant  retains  the  possession  of  the  one*third 
of  the  tillage  land,  or  has  merely  a  right  to  come  on  the 
land  after  his  tenancy  has  expired,  and  take  the  crop.  In 
the  present  case  the  tenant  had  sown  his  full  odd  mark  of  fif- 
teen acres,  besides  the  field  in  question.  This  field,  there- 
fore, the  landlord  had  a  right  to  enter  upon,  as  it  wholly 
exceeded  the  right  conferred  on  the  tenant  by  the  custom 
of  the  country. 
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For  the  defence  it  was  proved  that  the  testator  had  1937 
forty-five  acres  in. tillage  and  fifteen  in  wheat,  besides. the 
field  in  questign,  which  was  the  )a3t  sown ;  but  none  of 
the  witnes8.i9s  had  measured  the  land,  so  as  to  speak  to  the 
quantities  accurately.  It  was  proved  by  Mn  Fosbroke,  a 
land  surveyor,  that  the  custom  of  the  country  in  Herefordr 
shire  was,  for  the  outgoing  tenant  to  keep  possession  of  all 
the  tillage  land  till  the  harvest,  and  the  incoming  tenant 
to  take  all  above  one-third,  allowing  to  the  outgoing 
tenant  the  expense  of  ploughing,  sowing,  and  seed.  The 
incoming  tenant  then  takes  either  what  is  sown  on  a  brush 
or  what  is  sown  last.  In  cross-examination  he  said,  "  If 
more  than  one-third  of  the  tillage  land  is  in  corn,  the  out- 
going tenant  keeps  possession  till  harvest  The  case  of 
one  whole  field  being  excess  I  never  knew.  The  outgoing 
tenant  takes  care  of  the  fences, — that  is  what  I  mean  by 
keeping  possession." 

Parke,  B.,  in  summing  up. — The  plaintifis  are  not  en- 
titled to  the  possession  of  any  part  of  this  farm,  and  should 
give  up  the  entire  posQession  of  it,  crops  anci  every  thing 
else,  when  the  tenancy  expires,  except  there  is  a  custom, 
wjiich  custom  must  here  be  made  out  by  the  plaintifis.  The 
custom  in  this  part  of  the  country,  as  proved  by  the  wit- 
nesses, is,  that  where  there  is  an  excess  above  one-third,  as 
the  oddmark,  the  outgoing  tenant  keeps  poBs^ssioQ,  of  the 
whole,  .till  the  harvest,  apc|  it  is  then  .divided)  hu^\  ^hei^^-  is 
no  witness  .speaks  to  what  the  custom  is  if  ithere  beta  whole 
field  of  excess.  The  first  question  is,  whether  the  whole 
of  his  field  was  an  excess?  If  it  was,  the  plaintiff  has  not 
given  sufiicient  evidence  to  justify  you  in  finding  that  the 
outgoing  tenant  is  entitled  to  keep  possession  of  an  addi- 
tional field,  the  whole  of  which  is  clearly  an  excess.  If 
the  whole  field  was  not  an  excess*  the  custom  gives,  the 
tenant  a  right  to  the  possession  of  it  till  the  harvest.  But 
as  whatever  is  above  one-third  the  landlord  would  have, 
as  he  would  be  entitied  to  take  the  last  sown,  and  this  is 
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the  last  sown,  it  would  be  a  case  only  of  nominal  damagesi 
unless  the  outgoing  tenant  had  a  lien  for  the  expenses. 
You  will  say  whether  on  this  evidence  you  are  satisfied  that 
he  had  that  lien.  If  he  had,  he  is  entitled  to  damages  for 
the  Io8s  of  it,  but  if  he  had  no  such  lien  on  the  crop,  the 
amount  of  ploughing  and  sowing  could  only  be  the  sub- 
ject of  a  cross-action. 

Verdict  for  the  plaintiff— Damages  lOL 
The  foreman  of  the  jury  adding,  that 
they  were  not  satisfied  of  the  excess,  as 
the  land  had  not  been  measured. 

R.  V.  Richards  and  Greaves,  for  the  plamtiff. 

Talfaurd,  Seijt.,  and  SmyihieSf  for  the  defendant. 

[Attomies— JMiOi  4*  Co-t  sod  Aiiy^JUa.] 


HEREFORD  LENT  ASSIZES,  1833. 
bbforb  mb.  baron  parks. 

Griffiths  o.  Tombs. 

Trover  for  wkeat.— Plea,  Not  gmliy. 

It  appeared  that  the  phdntiff  was  the  offgoing,  and  the  defendant  the 
incoming,  tenant  of  a  farm  of  which  the  plaintiff's  tenancy  hid  ex- 
pired  at  the  Lady-day  before  the  taking  of  the  wheat  It  farther  ap- 
peared, that  by  the  cttstom  of  the  country  an  o%oing  tenant  is  entitled 
to  crop  one-third  of  the  arable  land  of  the  him  with  wheat,  and  to 
take,  cut,  and  carry  away  that  wheat  after  the  tenancy  has  expired, 
this  being  called  the  odd  mark.  It  was  proved  that  the  plaindff  had 
sowed  three  acres  more  than  his  proper  odd  mark  by  thepermisaonof 
the  landlord,  and  that  after  the  wheat  had  been  cut  by  the  plaintiff,  the 
defendant  carried  away  the  wheat  in  question. 

Xtid2oto,Seijt.,  for  the  defendant.— The  landlord  ought  to  have  ap> 
prised  the  defendant  of  this  permission,  and  as  he  did  not,  ha  must  be 
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uken  to  have  demised  what  is  usual.    The  custom  of  the  country  only 
extends  to  one-third. 

J^rotgand  APMahon,  for  the  plaintiff.— If  the  defendant  has  been 
injured  by  the  landlord's  giring  this  permission,  the  defendant  may 
have  a  remedy  against  him,  but  that  will  not  entitle  him  to  take  this 
com. 

Pabkb,  B. — ^A  parol  permission  by  the  landlord  to  the  outgoing 
tenant  to  sow  more  than  his  strict  odd  mark,  will  be  good  as  against 
the  landlord  himself,  and  consequently  as  against  the  incoming  tenant. 
The  plaintiff  is  therefore  entitled  to  recover. 

Verdict  for  the  plaintiff— Damages,  10/. 

Jervii  and  M'Mahon,  for  the  plaintiff. 

Ludlow,  Serjt,  for  the  defendant. 


In  the  ensuing  Term  Ludlow,  Serjt.,  applied  to  the  Court  of  King's 
Bench  for  a  new  trial,  but  the  Court  refused  a  rule. 


Rex  v.  WiLKS  and  Guv. 

NiGHT-POACHING.— The  indictment  charged  that  lo  indictmenti 
the  defendants,  with  others  to  the  number  of  three  and  [^g°{f?,'"]Sj^'^' 
more,  on,  &c.,  at,  &c., "  about  the  hour  of  three  in  the  night  ▼J^We  to  iiuert 

-    _  _  ■         .   1        ,.  t  1  1       /.  11  a  distinct  aver- 

of  the  same  day,  by  night  did  together  unlawfully  enter  ment  that  the 
and  were  in  certain  land  (describing  it),  for  the  purpose  anoed^heiT*'' 
then  and  there  by  night  as  aforesaid  of  taking  and  de-  ^^*7  *°'*'5** 

,  and  were  m 

Btroying  game,  they  the  said  J.  W.  &  J.  G.,  and  the  said  the  land,  in 
other  persons,  being  then  and  there  by  night  as  aforesaid  Hauai  allegation, 
armed  with  a  gun  and  other  offensive  weapons."  an^thereby 


Greaves^  for  the  defendants,  objected  that  this  indict- 
ment was  bad,  as  it  did  not  aver  that  the  prisoners  were 
armed  at  the  time  they  entered  and  were  in  the  land,  and 
that  the  words  "  then  and  there''  only  meant  '^  on  the  day 
and  year  aforesaid,  at  the  parish  aforesaid,  in  the  county 
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night  as  afore- 
said armed." 
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1837.  aforesaid  ;"*  and  that  tbe  words  "  by  niglit  as  aforesaid/ 
only  carried  it  one  step  farther;  for,  by  reference  to  the 
preTioas  aTerment,  it  most  be  read  as  if  the  words  ''  about 
the  hoar  of  three  in  the  night  of  the  same  day"  had  been 
repeated ;  and  it  was  consistent  with  this  averment  that 
the  prisoners  might  be  armed  at  one  period  of  that  hour, 
but  not  so  when  they  entered  and  were  on  the  hmd. 
Neither  coold  the  participle  "  being"  tie  down  tbe  aver- 
ment as  to  being  armed  to  the  time  of  the  entry,  for  it  was 
coupled  with  ''  then  and  there  by  night  as  aforesaid.**  In  in- 
dictments for  uttering  forged  instruments,  there  always  is 
an  averment  that  at  the  time  the  prisoner  uttered  he  knew 
the  instrument  to  be  forged,  which  shewed  that  **  then 
and  there  knowing**  was  not  sufficient ;  and  tbe  same 
reason  appUed  to  this  case. 

Parkb,  B. — I  shall  leave  the  prisoner  to  bring  his  writ 
of  error  (a). 

Verdict— Guilty. 

Parke,  B.,  intimated  to  Mr.  Bellamy,  jun.,  (tbe  asso« 
date),  that  he  advised  that  such  an  averment  should  be 
introduced  in  future. 

Greaves,  for  the  defendants. 

[Attomies ,  and  Cooke  ^  B.'] 

(a)  See  the  case  of  Rex  y.  Kendriek,  ante,  p.  184. 
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MONMOUTH  ASSIZES. 
CCivil  Side.) 

BEFORE   MR.  BARON  BOLLAND. 


Rex  r.  Leigh,  Esq.,  and  Others,  (Ireland  Wall). 
Same  v.  Same,  (Porton  Wall). 
Same  v.  Same,  (Porton  Wall). 
Same  v.  Same,  (Ireland  Wall). 

On  the  entering  of  these  records,  which  were.doublc  en-  Two  present- 
tries  in  the  cause  list,  of  two  presentments  of  a  Court  of  commiMioners 
Sessions  for  non-repair  of  sea  walls,  which  had  been  re-  of»«'»er»,  the 

*  one  as  to  i.  wan, 

moved  by  certiorari,  a  dispute  arose  as  to  the  order  in  and  the  other 
which  they  should  be  entered,  the  prosecutor  wishing  to  were  removed 
enter  the  third  as  No.  1,  and  the  fourth  as  No.  2,  in  the  ^JdTnT.'Tues 
list,  those  beincr  his  records;  the  defendant  wishinfic  to  joln«d,  were 

*  *=*  ,.        .  ^  to  be  tried  on 

enter  them  as  above.  Application  was  made  by  the  the  Nisi  Prius 
Marshal  to  the  learned  Baron  as  to  the  order  of  entry,  but  Assises.  The 
his  Lordship  refused  to  interfere,  and  they  were  entered  f^^ed  h^two" 
in  the  order  above  set  forth  (o).  records,  l.  wall 

first  in  the  cause 
list,  and  P.  wall 

The  first  case  being  called  on,  Maule^  for  the  prosecu-  second  in  the 

,.    ,  /..111  II,.        causelist.  After 

tion,  apphed,  as  matter  of  right,  that  the  cases  should  he  that,  the  pro- 
tried  on  the  records  entered  by  the  prosecutor,  and  argued  [,"" wo  records 
that  the   only  case  from    which    any  analogy  could   be  f'  wall  third 

^  ^  ^^  \n  the  list,  and 

drawn,  was  that  of  a  record  brought  down  by  proviso,  I.  wall  fourth: 
where  the  plaintiflT  had  always  a  right  to  avail  himself  of  ^e  prosecutor 

the  cases  tried 

BoLLAND,  B.— I  have  considered  the  point,  in  conse-  ^"j^^lh^X*!^' 

quence  of  the  dispute  at  the  time  of  the  entry,  and  I  think  fhouid  be  tried 

that  the  cases  must  be  tried  in  the  order  in  which  they  which  they 

were  entered. 

(a)  We  are  informed  this  was  decided  by  tot  by  the  attomiea. 
Q  Q  G  2 
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stand  on  the  list.  This  was  so  ruled  many  years  ago  by 
Mr.  Justice  Holroyd^  at  Lancaster,  and  since  that  my 
brother  Parke^  to  whom  I  have  spoken,  and  Mr.  Justice 
Patteson^  have  followed   this  course  on   the  Northeni 

Circuit. 


The  case  first  in  order  was  tried,  that  being  one  of  the 
defendant's  records. 

Verdict — ^Not  guilty. 

Maule  and  Whaieley,  for  the  prosecution. 

Ludlow f  Serjt.,  and  22.  F.  Richards ^  for  the  defendants. 

[Attomies— Pro<A«ro  4*  PhiUips,  and  Ifotfyn.] 


(Crown  Side.) 

BEFORE    MR.    BARON    PARKE. 


Rex  v.  Ann  CRurcHLEYt 

AfURDER.— The  first  count  of  the  indictment  charged 

that  the  prisoner,  being  big  with  a  female  child,  did  bring 

forth  of  the  body  of  her,  the  said  Ann  Crutchley,  the  said 

female  child  alive,  and  did  afterwards  strangle  it.     There 

were  other  counts,  varying  the  statement  of  the  mode  of 

the  death,  but  all  of  them  stated  the  birth  of  the  child  as 

above  mentioned. 

It  appeared  that  the  dead  body  of  the  child  was  found 

concealed  under  the  prisoner's  bed,  with  a  black  ribbon  tied 

child  was  wholly  tiffhtlv  rouud  the  neck,  the  knot  being  exactly  in  the  mid- 
bom  when  it         ,f      ;  ,      ,      ,       ^   ,  _  ®  '' 

was  strangled,     die  of  the  back  of  the  neck. 

Ifa  child  was 
strangled  inten- 
tionally while  it  was  connected  with  the  mother  by  the  umbilical  cord,  but  after  it  was  wholly  pro- 
duced into  the  world,  whether  this  would  be  murder,  Qusere  ? 


An  indictment 
charged  that 
the  prisoner, 
being  big  with 
child,  did  bring 
forth  the  child 
alive,  and  after- 
wards strangle 
lU^Held,  that 
the  jury  ought 
not  to  convict 
on  this  indict- 
ment, unless 
they  are  satis- 
fied that  the 
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It  was  proved  by  Mr.  Ashwin^  a  surgeon,  that  the  1837. 
brain  was  gorged  with  blood,  the  lips  Hvid,  face  swollen, 
and  the  lungs  entirely  inflated ;  the  umbilical  cord  being 
severed,  but  not  secured  in  any  way,  but  there  did  not 
appear  to  have  been  any  effusion  of  blood  from  it.  In  his 
cross-examination  Mr.  Ashwin  said,  ^*  The  child  might  be 
wholly  born,  and  the  umbilical  cord  still  remain  attached 
to  the  mother  by  the  placenta ;  the  child  might  breathe, 
and  fully  inflate  the  lungs,  yet  the  circulation  from  the 
mother  would  still  go  on  for  a  few  minutes.  I  think  that 
the  circulation  from  the  mother  to  the  child  must  have 
been  going  on  when  the  ligature  was  tied  round  the  child*8 
neck.  The  circulation  from  the  mother  would  go  on  for 
a  few  minutes  after  the  child  was  fully  born;  and  if  the 
cord  was  not  divided,  the  circulation  from  the  mother  would 
stop  after  the  lapse  of  a  few  minutes,  and  an  independent 
circulation  take  place  in  the  child." 

This  evidence  was  corroborated  by  that  of  IVIr.  Steel, 
also  a  surgeon^  who  gave  it  as  his  opinion  that  the  death 
of  the  child  was  caused  by  the  ligature,  and  that  it  was 
tied  before  the  circulation  between  the  child  and  the  mo- 
ther had  ceased  ;  and  he  further  said,  ''  I  think,  from  the 
knot  being  tied  so  exactly  at  the  back  of  the  neck,  the 
ligature  was  applied  to  the  neck  of  the  child  after  the 
head  had  protruded,  and  before  the  body  had  turned  half 
round  for  the  shoulders  to  pass." 

Godson^  for  the  prisoner. — A  child  cannot  be  the  sub- 
ject of  murder  till  it  has  a  complete  independent  circula- 
tion, and  has  been  wholly  detached  from  the  mother.  By 
the  term  "  born  alive"  is  meant  the  being  completely  sepa- 
rated from  the  mother  ;  and  having  a  completely  indepen- 
dent circulation  ;  and  a  child  would  not  have  an  indepen- 
dent circulation  for  some  time  after  it  was  completely 
brought  forth,  unless  the  umbilical  cord  was  divided. 

Parke,  B. — There  are  several  cases  on  this  subject  in 
Messrs.  Carrington  and  Payne*8  Reports. 
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1837.  Godson, — The   cases  of  Rex  v.  Poulion  (a\  Rex  v. 

Enoch  (6),  and  Rex  v.  Brain  (c)|  in  which  the  law  is  laid 
down  as  I  have  stated  it. 


Rbz 

V. 

Crutchley, 


Parke,  B. — It  has  been  frequently  so  said  in  cases 
where  the  death  has  been  caused  by  su£Pocation,  or  other 
injuries,  which  mighthave  occurred  in  the  course  of  unas- 
sisted delivery  ;  but  I  should  like  to  know  if  there  has  been 
any  case  where  it  has  been  so  held  when  a  wilful  wound 
has  been  inflicted  during  the  birth  of  the  child  (i/).  At  all 
events  this  indictment  will  not  be  supported,  unless  it  be 
shewn  that  the  child  was  completely  born,  as  it  is  dis- 
tinctly averred  that  the  child  was  brought  forth  before  it 
was  strangled. 

Godson  addressed  the  jury  for  the  prisoner. 

Parke,  B.,  (in  summing  up). — I  am  not  aware  that  the 
law,  as  stated  by  the  learned  counsel  for  the  prisoner,  has 
ever  been  applied  to  a  case  where  it  has  been  proved  that 
the  woman  has  wilfully  destroyed  the  child  in  the  progress 
of  delivery ;  however,  I  am  satisfied  about  it  on  this  indict- 
ment, the  language  of  which  precludes  any  question.  It 
avers  that  the  child  was  delivered  forth  from  the  body. 
The  first  count  states  as  a  fact  that  the  prisoner,  being  big 
with  child,  did  bring  forth  of  her  body  the  said  child  alive, 
and  afterwards  strangled  it.  There  are  other  counts,  but 
I  do  not  think  it  necessary  to  call  your  attention  to  them. 
Whether  there  might  be  any  question  on  a  count  diffe- 
rently framed,  it  is  not  necessary  to  say;  perhaps  there 
might  not ;  but  in  order  to  convict  on  the  first  count  of 
this  indictment,  you  must  be  satisfied  that  the  whole  body 
of  the  child  had  come  forth  from  the  body  of  the  mother 
when  the  ligature  was  applied.     If  you  think  that  the 

(a)  Ante,  Vol.  5,  p.  329.  {d)  See  the  case  of  Rex  v.  StUu, 

(b)  Ante,  Vol.  6,  p.  639.  post,  p.  860. 

(c)  Ante,  Vol.6,  p.  349. 
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child  was  not  killed  after  it  had  come  forth^  you  will  ac- 
quit. I  think  it  is  essential  that  it  should  have  been  wholly 
produced.  But  supposing  you  should  be  of  opinion  that 
the  child  was  strangled  intentionally,  while  it  was  connect- 
ed with  the  umbilical  cord  to  the  mother,  and  after  it  was 
wholly  produced,  in  that  case  I  should  put  the  matter 
into  a  course  of  further  inquiry,  directing  you  to  convict 
the  prisoner,  and  reserving  the  point  for  d  higher  tribu- 
nalj — ^my  present  impression  being,  that  it  would  be  mur- 
der if  those  were  the  facts  of  the  case. 
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1837. 


Verdict — Not  Guilty  of  murder — Guilty 
of  concealing::  the  birth. 


Greaves^  for  the  prosecution. 
Godson,  for  the  prisoner. 

[Attorniea— Ga66,  and  BakerJ] 


Rex  r.  John  Thomas. 
XnDICTMENT  for  maliciously  stabbing.— -It  appeared   Magi»trmte»,  on 

,  ,  .  ,  .  1  «  the  examinaiioQ 

that  the  prisoner  and  prosecutor  were  at  a  beer-house,  of  persons 
together  with  several  other  persons.     Some  words  passed  fei^^,**are  only 

required  by  law 
to  put  down  so  much  of  the  evidence  as  is  material;  but  it  is  detirahle  that,  in  taking  depositions, 
they  should  be  extremely  careful  to  make  a  full  statement  of  all  that  the  witnesses  say,  as,  since  the 
Prisoners*  Counsel  Act,  much  time  is  occupied  in  endeavouring  to  establish  contradictions  between 
the  testimony  of  the  witnesses  and  their  depositions,  as  to  the  omission  of  minute  circumstances  in 
their  deposiiions,  as  well  as  in  other  particulars. 

If  a  person  receive  a  blow,  and  immediately  avenges  it  with  any  instrument  he  may  happen  to 
have  in  his  hand,  and  death  ensue,  this  will  be  only  manslaughter,  provided  the  fatal  blow  is  to  be 
attributed  to  the  passion  of  anger  arising  from  the  previous  provocation.  The  law  requires  two 
things — 1st,  that  there  should  be  the  provocation;  and,  2nd,  that  the  fatal  blow  should  be  clearly 
traced  to  the  passion  arising  from  that  provocation.  Therefore,  if,  from  the  circumstances,  it  ap- 
pear that  the  party,  before  any  provocation  given,  intended  to  use  a  deadly  weapon  towards  any 
one  who  might  assault  him,  this  would  shew  that  a  fatal  blow  given  afterwards  was  not  to  be 
attributed  to  the  provocation,  and  the  crime  would  therefore  be  murder. 

If  a  man  be  drunk,  this  is  no  excuse  for  any  crime  he  may  commit;  but  where  provocation  by 
a  blow  has  been  given  to  a  person  who  kills  another  with  a  weapon  which  he  happens  to  have  in 
his  hand,  the  drunkenness  of  the  prisoner  may  be  considered  on  the  question,  whether  the  prisoner 
was  excited  by  passion,  or  acted  from  malice;  as,  also,  it  may  be  on  the  question,  whether  expres- 
sions used  by  the  prisoner  manifested  a  deliberate  purpos?,  or  were  merely  the  idle  expressions  of 
a  drunken  man. 
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1837.  between  the  prisoner  and  a  third  person,  after  which  he 
was  seen  walking  up  and  down  the  passage  of  the  house 
with  a  sword-stick  in  his  hand,  with  the  blade  open,  and 
was  heard  to  say,  '*  If  any  man  strikes  me,  I  will  make  him 
repent  it."  He  was  desired  to  put  up  the  stick,  which  be 
refused  to  do ;  and  shortly  after,  the  prosecutor,  ignorant 
of  what  occurred,  but  perceiving  the  prisoner  was  creating 
a  disturbance,  struck  the  prisoner  twice  with  hb  fist,  when 
the  prisoner  stabbed  him.  Several  of  the  witnesses  were 
cross-examined,  as  to  contrary  statements  before  the  ma- 
gbtrates. 

Parke,  B.,  in  summing  up  the  case  to  the  jury,  said — 
"  Magistrates  are  required  by  law  to  put  down  the  evidence 
of  witnesses,  or  so  much  thereof  as  shall  be  material 
They  have  hitherto  in  many  cases  confined  tliemseWes  to 
what  they  deemed  material,  but,  in  future,  it  will  be  desir- 
able that  they  should  be  extremely  careful  in  preparing 
depositions,  and  should  make  a  full  statement  of  all  the 
witnesses  say  upon  the  matter  in  question,  as  the  expe- 
rience we  have  already  had  of  the  operation  of  the  Pri- 
soners' Counsel  Bill,  has  shewn  us  how  much  time  is  oc- 
cupied in  endeavouring  to  establish  contradictions  between 
the  testimony  of  the  witnesses  and  their  depositions,  in  the 
omission  of  minute  circumstances  in  their  statements  made 
before  the  magistrates,  as  well  as  in  other  particulars." 
Upon  the  charge  against  the  prisoner,  the  learned  Judge 
observed — "  There  is  no  doubt,  that  whenever  death  en- 
sues from  violence  inflicted  by  the  hand  of  another,  the 
law  presumes,  prima  facie,  that  it  is  murder ;  and  it  must 
be  so  treated,  unless,  upon  the  evidence  for  or  against  the 
accused,  the  jury  are  induced  to  come  to  a  conclusion  that 
the  oflence  is  of  a  less  degree.  Here,  the  question  would  be, 
if  death  had  ensued,  whether  it  would  have  been  man- 
slaughter. If  a  person  receives  a  blow,  and  immediately 
avenges  it  with  any  instrument  that  he  may  happen  to  have 
in  his  hand,  then  the  offence  will  be  only  manslaughter, 
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provided  the  blow  is  to  be  attributed  to  the  passion  of  1837. 
anger  arising  from  that  previous  provocation,  for  anger  is  a 
passion  to  which  good  and  bad  men  are  both  subject.  But 
the  law  requires  two  things,  first,  that  there  should  be  that 
provocation,  and  secondly,  that  the  fatal  blow  should  be 
clearly  traced  to  the  influence  of  passion  arising  from  that 
provocation.  There  is  no  doubt  here,  but  that  a  violent 
assault  was  committed ;  but  the  question  is,  whether  the 
blow  given  by  the  prisoner  was  produced  by  the  passion  of 
anger  excited  by  that  assault.  If  you  see  that  a  person 
denotes,  by  the  manner  in  which  he  avenges  a  previous 
blow,  that  he  is  not  excited  by  a  sudden  transport  of  pas- 
sion, but  under  the  influence  of  that  wicked  disposition, 
that  bad  spirit,,  which  the  law  terms  '  malice,'  in  the  de- 
finition of  wilful  murder,  then  the  offence  would  not  be 
manslaughter.  Suppose,  for  instance,  a  blow  were  given, 
and  the  party  struck  beat  the  other's  head  to  pieces  by 
continued,  cruel,  and  repeated  blows ;  then  you  could  not 
attribute  that  act  to  the  passion  of  anger,  and  the  offence 
would  be  murder.  And  so  if  you  find  that,  before  the 
stroke  is  given,  there  is  a  determination  to  punish  any  man 
who  gives  a  blow  with  such  an  instrument  as  the  one  which 
the  prisoner  used,  because,  if  you  are  satisfied  that  before 
the  blow  was  given  the  prisoner  meant  to  give  a  wound 
with  such  an  instrument,  it  is  impossible  to  attribute  the 
giving  such  a  wound  to  the  passion  of  anger  excited  by 
that  blow,  for  no  man  who  was  under  proper  feelings,— 
none  but  a  bad  man  of  a  wicked  and  cruel  disposition, 
would  really  determine  beforehand  to  resent  a  blow  with 
such  an  instrument.  The  question,  on  the  evidence,  is, 
whether  the  prisoner  had  determined  to  do  so.  If  the 
words  he  used  were  a  mere  idle  threat,  unaccompanied  by 
any  deliberate  purpose,  they  would  not  denote  that  malus 
animus  which  is  essential  to  constitute  the  crime  of  mur- 
der ;  but  if  he  really  intended  what  he  said,  and  meant  to 
strike  any  one  with  that  instrument  who  might  give  him  a 
blow,  it  is  for  you  to  say  whether  that  intention  does  not 
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1837.  amount  to  that  badness  of  disposition  to  which  I  hare  re- 
ferred. 1  must  also  tell  you,  that  if  a  man  makes  himself 
voluntarily  drunk,  that  it  is  no  excuse  for  any  crime  he 
may  commit  whilst  he  is  so;  he  must  take  the  consequence 
of  his  own  voluntary  act:  or  most  crimes  would  otherwise 
be  unpunished.  But  drunkenness  may  be  taken  into  consi- 
deration in  cases  where  what  the  law  deems  sufficient  pro- 
vocation has  been  given,  because  the  question  is,  in  such 
cases,  whether  the  fatal  act  is  to  be  attributed  to  the  pas- 
sion of  anger  excited  by  the  previous  provocation,  and 
that  passion  is  more  easily  excitable  in  a  person  when  in  a 
state  of  intoxication  than  when  he  is  sober.  So,  where  the 
question  is,  whether  words  have  been  uttered  with  a  deli- 
berate purpose,  or  are  merely  low  and  idle  expressions,  the 
drunkenness  of  the  person  uttering  them  is  proper  to  be 
considered.  But  if  there  is  really  a  previous  determina- 
tion to  resent  a  slight  affront  in  a  barbarous  manner,,  the 
state  of  drunkenness  in  which  the  prisoner  was  ought  not 
to  be  regarded,  for  it  would  furnish  no  excuse.  You  will 
decide  whether  the  subsequent  act  does  not  furnish  the 
best  means  of  judging  what  the  nature  of  the  previous  ex- 
pression really  was.*' 

Verdict — Not  guilty. 

Greaves,  for  the  prosecution. 

C.  Phillips,  for  the  prisoner. 

[Attomiea— T.  J. Phillips,  and  Oioen.] 

See  the  cases  of  Rex  v.  Carroll,  ante,  p.  145,  and  Bex  v.  Meakin, 
ante,  p.  297* 
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GLOUCESTER  ASSIZES. 

(Civil  Side.) 

BEFORE    MR.    BARON    PARKE, 


Reed  v.  Cowmeadow  and  Rudge. 

JbALSE  imprisonment. — Plea,  not  guilty. — ^It  appear*  A.  gave  B.  into 
ed  that   some   years   ago  the  plaintiS*  had    exchanged  ro'cioek'in  the 
some  land  for  a  house  and  building,  (which  was  now  used  char'°of*'ui!in 
as  a   brewhouse  by  the  defendant  Cowmeadow,  and  on  down  •  chim- 
which  the  chimney  hereafter  mentioned  stood),  with  Mary  was  kept  in 
Evans,    who  had   subsequently   sold    to   the   defendant  n^hjj^nd  next 
Cowmeadow,  who  had  been  in  peaceable  possession  of  the  «oro»ngdii- 
property,  by  himself  and  his  tenants,  for  twelve  years.  summonthiTing 
It  further  appeared,  that  in  the  last  summer  the  plaintiff*  against  B.  for 
was  ejected  from  the  land  he  had  received  in  exchange  ofc^^^^tu^n- 
from  Mary  Evans,  and  that  on  the  16th  of  August,  1836,  able  at  the  next 
between  five  and  six  in  the  evening,  the  defendant  Cow*  meeUng:-- 
meadow  brought  the  plaintiff  in  custody  to  the  New  Inn,  at  ^^^  for*ftlse 
Lidbrook,  and  that  Rudge,  who  was  a  constable,  soon  imprisonment 

'       _  _  ,         !..«..  ,.1  against  A.,  that 

came  m,  and  Cowmeadow  gave  the  plaintiff  into  his  charge,  a.  was  entitled 
telling  him  that  he  had  got  him  in  custody  for  pulling  action  wider 
down  his  chimney,  and  charging  him  to  keep  him  till  he  "fj?*  J*o?o^^® 
went  before  a  magistrate.     Rudge  kept  him  in  custody  Geo. 4,  c  so, 
during  the  night,  and  about  ten  the  next  morning  a  sum-  bona  fide,  and 
mons  was    brought,   upon   which   the  plaintiff  was   dis-  hehadVnght 
charged  fromcuslody.     The  summons  called  on  the  plain-  *°  «|7  ^  *°^ 
tiff  to  shew  cause,  at  the  magistrates*  meeting,  why  he      Whether,  on 
should  not  be  fined  for  maliciously  pulling  down  Cowmea-  uie  question  of 
dow's  chimney.     The   case  was   afterwards  heard,   and  ^"non^or'the 
the  complaint  dismissed.    No  notice  of  action  had  been  ^"^  <>'  ^^^ 

tliejary,Qosere. 

given. 
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1837.  GreaveSf  for  the  defendant  Cowmeadow. — The  plaintiff 

must  be  nonsuited^  as  the  defendants  were  entitled  to 
notice  under  7  &  8  Geo.  4,  c.  30,  s.  41.  It  might  be 
contended  that  the  plaintiff  was  guilty  of  an  offence  within 
8.  24  of  that  statute,  for  he  must  have  known  that  he  could 
have  no  reasonable  supposition  that  he  had  a  right  to  do 
what  he  did,  after  Cowmeadow  had  been  so  long  in  peace* 
able  possession.  In  cases  of  felony  the  question  is,  whether 
the  act  done  was  done  under  a  bona  fide  belief  that  the 
party  had  a  right  to  take  the  property,  and  where  that  is 
not  the  case,  the  making  the  claim  affords  no  defence. 
So,  here  it  might  be  urged  that  the  claim  was  not  bona 
fide.  It  is  unnecessary,  however,  to  go  that  length ;  for 
it  is  sufficient  if  Cowmeadow  really  believed  that  he  had  a 
right  to  do  what  he  did,  and  the  facts  shew  that  he  did  so 
believe.  Beechey  ▼.  Sides  (a),  is  expressly  in  point ;  and 
Bollinger  v.  Ferris  (6),  is  a  stronger  case,  for  there  the 
constable  did  not  see  the  act  done. 

Ludlow f  Serjt. — ^No  notice  of  action  was  necessary.  The 
plaintiff  had  a  right  to  do  what  he  did  ;  when  the  plaintiff 
was  ousted  of  the  land  he  received  in  exchange,  he  had  a 
right  to  retake  what  had  been  his  own  again.  At  all  events, 
the  defendants  were  bound  to  take  the  plaintiff  forthwith 
before  a  magistrate ;  they  could  not  keep  him  in  custody 
all  night.  The  protection  of  the  statute  does  not  apply  to 
any  case  unless  the  party  is  immediately  taken  before  a 

(a)  4  M.  &  R.  634,  and  9  B.  &  honk  fide  believing  that  he  has 

C.  806.    Id  that  case  it  was  held,  committed  ao  offence  witiiin  the 

that  the  owner  of  property  arrest-  sutule  7  &  8  Geo.  4,  c.  30,  s.  28, 

ing  a  person  in  bonk  fide  belief  is  entitled  to  notice  of  action  un- 

that  he  was  acting  in  pursuance  der  sec.  41  of  that  statute,  though 

of  the  Stat.  7  &  8  Geo.  4,  c.  30,  s.  he  did  not  see  the  alleged  trespass 

28,  is  entitled  to  notice  of  action  committed,  and  there  is  no  proof 

vnder  sect.  41  of  that  statute.  of  any  complaint  made  to  him 

(6)  1  M .  &  W.  628.    In  that  by  the  owner  of  the  property  in- 
case it  was  held,  that  a  constable  jured. 
who  takes  a  party  into  custody. 
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magistrate.   Here  there  never  was  any  intention  of  taking 
the  plaintiff  before  a  magistrate  upon  the  arrest,  as  a  sum- 
mons was  obtained  the  next  day.    At  all  events,  it  is  for  ' 
the  jury  whether  the  defendants  acted  bona  fide  or  not. 

Greaves. — ^The  word  "forthwith"  must  be  construed 
according  to  the  circumstances  of  the  case.  It  means  that 
the  party  is  to  be  taken  before  a  magistrate  as  soon  as  be 
reasonably  can  be,  with  reference  to  the  time  when  he  is 
apprehended,  and  the  distance  at  which  the  magistrate 
lives.  If  the  argument  on  the  other  side  were  to  prevail^ 
notice  would  only  be  necessary  where  the  party  had 
strictly  complied  with  the  terms  of  the  act  of  Parliament. 
Now,  the  intention  is  to  protect  those  who  mean  to  act  in 
accordance  i^ith  the  act,  but  are  guilty  of  some  irregu- 
larity in  their  proceedings. 

ParkjBj  B. — The  words  of  this  act  are  different  from 
those  in  some  of  the  other  acts ;  this  act  does  not  say  that 
the  plaintiff  shall  be  nonsuited. 

• 

Greaves. — In  all  the  cases  the  question  has  been  treat- 
ed as  a  question  of  law.  It  was  so  both  in  Beechey  v. 
Sides^  and  BaUinger  v.  Ferris^  which  arose  on  this  very 
act.  If  the  question  were  to  be  left  to  the  jury,  the  case 
would  be  over  before  it  was  decided  whether  notice  was 
necessary. 

Parkb,  B. — I  entertain  some  doubt  whether  the  ques* 
tion  is  for  me  or  the  jury :  perhaps  the  better  course  will 
be  to  leave  it  to  the  jury. 

Greaves  addressed  the  jury. 

Parke,  B.,  in  summing  up. — ^The  defendants  say  that 
the  plaintiff  cannot  maintain  this  action,  because  they  boni 
fide  meant  to  act  under  the  authority  of  the  act  of  Parlia- 
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ment,  and  no  notice  has  been  given.  The  act  allows  the 
owner  to  apprehend  a  person  committing  wilful  damage, 
*and  take  him  before  a  magistratCi  to  be  dealt  with  accord- 
ing to  law.  If  you  were  to  wait  till  a  summons  or  warrant 
could  be  obtained,  the  offender  would  very  frequently 
escape.  The  object  of  the  statute  was  to  prevent  that 
taking  place.  The  statute  provides  this  for  the  more 
effectual  apprehension  of  offenders,  and  it  is  a  very  wise 
provision,  for  you  might  not  know  the  man,  and  it  would 
be  vain  then  to  go  before  a  magistrate  for  a  warrant. 
Then,  there  is  another  provision,  upon  which  the  question 
arises.  The  question  is  not  whether  Cowmeadow  was 
actually  authorized  to  apprehend.  The  plaintiff  acted 
under  colour  of  right.  He  had  been  turned  out  of  pos- 
session, and  therefore  he  said  he  had  a  right  to  his  land 
again.  The  magistrate  thought  that  he  had  a  colour  of 
right.  But  that  is  not  the  point  for  your  consideration.  The 
question  is,  whether  you  think  that  Cowmeadow  believed 
that  he  had  a  right  to  take  him  before  a  magistrate.  If 
the  defendant  turns  out  to  be  wrong,  but  bona  fide  believed 
that  lie  was  acting  under  the  act,  he  may  tender  amends, 
and  no  action  can  be  maintained  unless  notice  has  been 
given.  I  have  some  little  doubt  whether  it  is  my  province 
or  yours  to  decide  this ;  therefore  I  will  ask  your  opinion 
on  it.  It  is  very  clear  that  the  reason  why  the  plaintiff 
was  put  into  the  hands  of  the  constable  was,  that  he  was 
to  be  kept  till  he  was  to  go  before  a  magistrate.  Now,  it 
is  his  business  to  take  him  before  a  magistrate  as  soon  as 
he  reasonably  can.  You  will  judge  whether  it  was  reason- 
able to  take  him  before  a  magistrate  between  five  and  six 
o'clock  at  night.  It  seems  to  me  that  it  would  be  un- 
reasonable to  do  so.  It  would  be  dark  before  he  could  get 
back.  They  kept  him  only  till  the  next  morning,  and  in 
the  meantime  the  defendant  or  some  one  got  a  summons, 
it  being  thought  better  that  the  case  should  be  heard  at  the 
magistrates*  meeting.  The  Plaintiff  was  then  discharged. 
That  may  be  explained  by  supposing  that  the  defendant 
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did  not  wish  to  detain  him  so  long  as  till  the  magistrates 
met.  The  point  which  I  wish  to  ask  you  is,  whether  you 
think  that  the  defendants  were  acting  bon&  fide,  belieTUig 
that  he  had  the  power  to  take  him  into  custody ;  if  you 
are  of  that  opinion,  then  the  defendants  will  be  entitled  to 
your  verdict 

Verdict  for  the  defendants. 

Ludlow^  Serjt.,  and  WhaiUy^  for  the  plaintifi*. 

Greaves^  for  the  defendant  Cowmeadow. 

[Attornies — Whatley,  and  Collins,'] 


In  the  ensuing  Term,  Ludlow j  Serjt.,  applied  to  the 
Court  of  King's  Bench  for  a  new  trials  but  the  Court  re- 
fused a  rule. 


The  King  v.   Richard  Charles  Claremomt  Smythe 
Parker. 

JbALSE  pretences. — ^The  first  count  of   the    indict-  A.  was  charged 

ment  charged^  That  before  the  time  of  committing  the  tending  that  T' 

offence  thereinafter  mentioned^  one  William  Mann,  a  gold  5JJJ;if*arawn 

and  silversmith^  had  agreed  to  sell  to  the  prisoner  a  certain  by  himieif, 

watch  and  watch-chain  for  S5/.,  and  to  deliver  the  same  on  and  genuine 

payment  of  the  251,,  and  that  the  prisoner  agreed  to  buy  Hn/of  the     ' 

the  watch  and  chain  on  those  terms.     That  the  prisoner,  ▼aia«of25y 

^  hy  meant  of 

being  a  person  of  deceitful  and  subtle  mind   and  dis-  which  he  ob- 
position,  and  intending  to  cheat  and  defraud  the  said  W.  and  chain,    it 
M.  of  the  goods  aforejaid,  on  the  27th  December,  1836,  S?  J^^thJt, 

before  the  com- 
pletion of  the 
tale,  and  the  delivery  of  the  watch  by  the  prosecutor  to  the  prisoner,  the  prisoner  represented 
to  the  prosecutor  that  he  had  an  account  with  the  bankers  on  whom  the  check  was  drawn,  and  that 
he  had  a  right  to  draw  the  check,  though  he  postponed  the  date  for  his  own  conTcnience,  all  which 
was  £ilse;  and  that  he  represented  that  the  check  would  be  paid  on  or  after  the  day  of  the  date, 
but  that  the  prisoner  had  no  reasonable  ground  to  believe  that  it  would  be  paid,  or  that  he  could 
provide  funds  to  pay  it.    The  prisoner  was  convicted,  and  the  Judges  held  the  conidcUon  right 
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1837.  did  produce  and  tender  a  certain  paper  writing  to  the  said 
W.  M.J  as  and  for  a  true  and  valuable  order  for  payment 
of  25/.,  and  as  payment  for  the  said  watch  and  chain,  which 
writing  is  as  follows : — 

<'  £25.  6th  January,  1837. 

"  To  Messrs.  Stuckey  &  Co.,  Bankers,  Bristol. 

Pay  the  bearer  Twenty-five  Pounds. 

"  R.  C.  C.  Smythe  Parker." 
and  did  unlawfully,  &c.,  pretend  to  the  said  W.  M.,  upon 
his  (the  prisoner's)  so  producing  and  tendering  the  said 
paper  writing,  that  it  would  be  a  true  and  genuine  order 
for  payment  of  25/.,  and  of  the  value  of  25/.,  and  that  25/. 
foould  be  payable  on  the  day  of  the  date  of  the  said  paper 
writing  to  the  bearer  of  the  same,  upon  presentment  at  the 
banking-house  of  Vincent  Stuckey  and  others,  by  means 
of  which  false  pretences  the  prisoner  unlawfully,  &c,  ob- 
tained the  said  watch  and  chain. 

The  second  count  charged.  That  the  prisoner  having 
so  agreed,  and  being  such  evil-disposed  person,  did  pro- 
duce and  tender  a  certain  other  paper  writing  to  the  said 
W.  M.,  as  and  for  a  true  and  genuine  order  for  payment  of 
money  as  follows,  (the  check  set  out  as  above) ;  and  did  by 
such  tendering  and  production  unlawfully  and  knowingly, 
&c.,  pretend,  that  the  said  paper  writing  was  a  true  and 
genuine  order  for  payment  of  the  sum  of  money  specified 
on  the  face  of  it,  at  the  banking-house  of  Vincent  Stuckey 
and  others,  by  means  of  which  false  pretences  the  priso- 
ner unlawfully  &c.  obtained  the  watch  and  chain. 

The  third  count  charged.  That  the  prisoner  having  so 
agreed  with  the  said  W.  M.  as  aforesaid,  and  being  an 
evil-disposed  person,  did  produce  and  tender  a  certain 
other  paper  writing  to  the  said  W.  M.  for  the  price  and 
payment  for  the  goods,  which  sai^  writing  is  as  follows, 
(the  check  set  out  as  before);  and  did  unlawfully  &c* 
pretend  to  the  said  W.  M.,  that  the  said  paper  writing 
was  a  true  and  genuine  security  for  the  payment  of 
25/,,  by  means  of  which  said  false  pretences  he,  the  said 


OXFORD  CIRCUIT,  7  WILL.  IV.  827 

R.  C.  C.  S.  Parker,  did  unlawfully,  &c.|  obtain  the  watch         1837. 
and  chain. 

The  fourth  count  charged.  That  the  defendant  unlaw- 
fully &c.  did  pretend  to  the  said  W.  M.,  that  a  certain 
other  paper  writing,  which  he  then  produced  to  the  said 
W.  M«,  and  was  as  follows,  (the  check  set  out  as  before), 
"  was  a  good  and  genuine  order  for  payment  of  the  said 
251.,  and  of  the  .iralue  of  25/.,"  by  means  of  which  said  last- 
mentioned  false  pretence  he  obtained  a  watch,  value  00/., 
and  a  watch  chain,  value  5L 

It  appeared  in  evidence  that  the  prisoner,  on  the  27th 
December,  18S6,  went  into  the  prosecutor's  shop,  who 
was  a  jeweller  and  silversmith  at  Gloucester »  and  said  thi^t 
he  wished  to  buy  a  gold  watch  for  a  birth-day  present  for 
his  wife.  ;He  selected  a  watch  and  chain,  which  were 
charged  at  26/.  &.,  but  the  prisoner  requested  to  know  the 
lowest  price  for  ready  money.  The  prosecutor  agreed  to 
let  him  have  the  watch  and  chain  for  25/.  down.  The 
prisoner  requested  some  paper  to  write  a  cheque,  atid  on 
being  asked,  ''on  what  bank?"  he  said,  **  on  a  Bristol 
bank;"  find  that  any  of  the  coachmen  would  take  it  down 
and  get  it  cashed. 

He  then  commenced  writing  a  cheqqe,  and  whilst  so 
doing,  be  asked  the  prosecutor  to  keep  the  cheque  till 
the  6th  of  January,  to  which  he  ultimately  agreed.  The 
cheque  was  then  finished,  and  dated  the  6th  of  January, 
and  signed,  and  w^  in  the  form  stated  in  the  indictment. 
On  receiving  it  the  prosecutor  delivered  the  watch  and 
chain  to  the  prisoner.  The  prisoner  on  several  occasions, 
before  the  6th  of  Jimuary,  requested  the  prosecutor  to 
delay  presenting  the  cheque,  promising  to  bring  the  mo- 
ney, and  saying  at  onetime  th^t  he  had  1000/.  inStuckey's 
bank  which  he  did  not  then  wish  to  disturb,  but  no  money 
was  paid  to  the  prosecutor.  The  cheque  was  presented 
after  the  6th  of  January,  and  it  was  dishonoured.  It  was 
proved  that  the  prisoner  had  no  account  with  Messrs. 

VOL.  VII.  H  H  H  N.  p. 
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1837.  Stuckey  8c  Co.  on  the  27th  December,  or  before  or  after- 
wards,  and  was  an  entire  stranger  to  them.  The  watch  and 
chain  were  soon  afterwards  pawned  by  the  prisoner. 

Francillon,  for  the  prisoner,  objected  that  the  first  count 
of  the  indictment  was  bad,  on  the  ground  that  the  false 
pretence  therein  stated  was  not  a  false  pretence  of  an  ex- 
isting fact,  and  that  the  other  counts  were  not  proved. 

Parke,  B. — I  shall  take  the  opinion  of  the  jury  on  the 
facts,  there  being,  as  it  seems  to  me,  a  question  as  to  the 
meaning  of  the  terms  ''  true,  good,  and  genuine,"  in  the 
third  and  fourth  counts,  whetlier  they  mean  merely  that 
the  instrument  is  signed  by  the  person  whose  name  it  bears, 
or  that  it  is  drawn  by  a  person  havmg  funds  in  the 
banker's  hands,  or  having  a  right  to  draw  such  a  check. 

His  Lordship  left  two  questions  to  the  jury,  who  found 
as  follows : — 

First — ^That  the  prisoner,  before  the  completion  of  the 
sale  by  the  delivery  of  the  goods,  represented  lo  the  pro- 
secutor that  he  then  had  an  account  with  bankers  at 
Bristol,  trading  under  the  firm  of  Stuckey  &  Co.,  and 
then  had  a  right  to  draw  on  them,  though  he  postponed 
the  date  of  the  check  for  his  own  convenience  only  to  a 
future  day ;  that  such  representation  was  false,  and  tiiat 
the  prisoner,  at  the  time  of  making,  knew  it  to  be  so. 

Secondly — ^That  he  represented  to  the  prosecutor,  before 
the  completion  of  the  sale  by  the  delivery  of  the  goods, 
that  the  check  would  be  paid  on  presentment  on  or  after 
the  day  of  the  date^  and  that  he  had  no  reasonable  ground 
to  believe  that  it  would  be  paid  at  that  time,  or  that  he 
would  be  able  to  provide  funds  to  pay  it. 

Parke,  B. — I  shall  reserve  the  case  for  the  considera- 
tion of  the  Judges. 
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Greaves  and  Skinner,  for  the  prosecution*  1837. 

FranciUon,  for  the  prisoner. 

[Attomies— Jfayer,  and  Lewis.} 


BBFORE  LORD  DBNMAN,  C.  J.  ;  TINDAL,  C.  J. ;  LORD  ABIN6ER, 
C.  B.  ;  PARC,  J.;  LITTLBDALE^  J.  ;.  VAU6HAN,  J.  ;  PARKE, 
B. ;  BOLLAND,  B.;  BOSANQUET,  J. ;  ALDERSON,  B. ;  PAT- 
TESON,  J. ;  WILLIAMS,  J. ;  COLERIDGE,  J.;  AND  COLTMAN,  J. 

Francitton,  for  the  prisoner. — I  submit  that  the  first 
count  of  this  indictment  is  bad,  as  the  pretence  refers  to 
a  future  event,  and  that  is  not  sufficient,  as  was  held  in  the 
cases  of  Rex  v.  GoodhcUl  (a),  and  Rex  ▼.  Douglas  {b); 
and  the  other  counts  state  that  it  was  a  good  and  genuine 
order^  which  no  doubt  it  was,  as  it  was  not  a  forgery ;  and 
that  it  was  of  value^  which,  I  submit,  it  also  was,  as  it  gave 
a  right  of  action  to  the  amount  of  251  against  the  person 
who  drew  it. 

Coleridge,  J. — If  a  person  draws  a  post-dated  check, 
and  says  it  is  good,  does  not  that  mean  that  it  will  be 
paid? 

FranciUan* — In  the  case  of  Rex  v.  Jackson  (c),  it  was 
held  to  be  an  indictable  offence  to  obtain  goods  upon  a 
check  upon  a  banker  with  whom  the  drawer  did  not  keep 
cash;  but  I  submit  that  this  indictment  should  have  charged 
that  the  prisoner  pretended  to  have  kept  cash  with  these 
bankers,  whereas  in  fact  he  did  not. 

Greaves t  for  the  prosecution. — The  stat.  33  H.  8,  c.  1, 
required  that  the  name  of  another  should  be  used.    The 

(fl)  R.  &  R.  C.  C.  461.  (6)  M.  C.  C.  462. 

(c)  3  Camp.  370. 

H  H  h2 


Rex 

V. 

Farikk. 
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1837.  Stat  30  Geo.  S«  c.  24i,  extended  the  provisions  of  the  former 
statute  to  false  pretences  generally,  and  I  submit  that 
the  stat.  7  &  8  Geo.  4,  t.  29,  s.  53,  embraces  all  false  pre- 
tences, past,  present,  and  future.  It  is  very  fit  that  it 
should  do  so,  as  a  false  representation  of  a  future  state  of 
facts  may  do  just  as  much  mischief  as  a  present  false  pre- 
tence. In  the  case  of  Young  y.  The  King  {d),  the  pre- 
tence was  that  Young  had  made  a  bet  for  500  guineas 
a  side  with  a  colonel  at  Bath,  ihat  William  Lewis  wauU 
on  the  next  day  run  a  foot  race. 

Lord  Abingbr,  C.  B.— rThe  pretence  there,  was  the 
bet. 

Albbrsou,  B. — The  whole  of  your  first  count  is  fiitore. 

Greaves^ — In  Mr.  Starkie's  Precedents  (ft),  there  is  a 
pretence  charged  that  W.  H.  **  would  accept  and  pay  a 
bill,''  which  is  future  (c) ;  and  in  the  case  of  Young  v.  2%e 
King,  the  language  of  Lord  Kenyon  and  of  Mr.  Justice 
Ashhursi  appears  strictly  to  apply  to  a  case  like  the  present. 
In  Coleman*s  case  (ct),  the  prisoner  said  that  she  came 
from  Mrs.  Cook  to  ask  for  change  for  half-a-gQinea,  and 
the  half-guinea  wotdd  be  sent.  So,  in  the  case  of  Rex  ▼• 
Scoit,  tried  at  Hereford  before  Mr.  Justice  Littledale^  the 
prisoner  pretended  that  he  was  a  servant  of  Mr.  Grove,  of 
Gloucester,  and  that  if  the  prosecutor  would  let  him  have 
some  oxen,  Mr.  Grove  would  come  to  Hereford  and  pay 
for  them.    There  the  prisoner  was  convicted  ;  this  being 

(a)  3  T.  R.  98.  exchange  drawn  on  him  by  the 

(6)  Vol.  2,  p.  496.  prisoner.  The  second  count  stated 

(c)  The  first  count  of  that  in-  that  W.  H.  was  a  gentleman  of 

dictment  states  the  pretence  to  fortune,  and  would  accept  and  pay 

be,  that  W.  H.  was  a  gentleman  the  bill.     The  whole  of  these 

of  fortune,  and  that  large  sums  pretences  were  negatived  in  tbe 

were  due  from  W.  U.  to  the  pri-  counts, 

soner,  and  that  W.  H.  would  ac-  (<f)  2  R.  C.  &  M.  306. 
cept  and  pay  a  certain  bill  of 
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held  a  false  pretence.  I  therefore  submit  that  the  6r8t 
count  of  this  indictment  is  good ;  but  CTen  if  it  is  not,  I 
submit  that  the  fourth  count  is  sufficient.  That  count 
charges  that  the  prisoner  pretended  that  this  was  "  a  good 
and  genuine  order  for  the  payment  of  251.,  and  of  the 
value  of  25/.,"  and  the  jury  have  found  that  the  defendant 
had  no  funds,  and  was  not  likely  to  have  any.  The  word 
^'  genuine"  alone  might  not  be  sufficient,  but  the  pretence 
is  that  it  was  a  good  order  of  the  value  of  25L  If  this 
count  is  not  sufficient,  it  might  be  difficult  to  say  what 
wouU  be. 

Aldsrson,  B. — ^The  count  might  have  charged  that  the 
prisoner  pretended  that  he  had  a  right  to  draw  this  check. 

TiNDAL,  C.  J.— Or  that  he  pretended  that  he  had  money 
at  the  bankers. 

BosANQUET,  J. — This  check  could  not  be  paid  except 
under  a  penalty  of  100/. 

Greaves. — ^Where  the  written  instrument  is  a  part  of 
the  crime,  the  stamp  laws  do  not  apply. 

Parke,  B. — ^There  was  enough  proved  at  the  trial  to 
shew  that  the  prisoner  pretended  that  he  kept  an  account 
at  Messrs.  Stuckeys*. 

Greaves. — ^Although  an  indictment  might  have  been 
diJBTerently  framed,  I  submit  that  the  conviction  ought  to 
be  sustained  on  the  fourth  count 

The  case  was  considered  by  the  Judges,  a  majority  of 
whom  held  the  conviction  right  upon  the  fourth  count. 


Rex 

V, 

Parker. 
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BEFORE  MR.  BA&ON  BOLLAND. 


Rex  f?.  Bartlett. 

What  the  wife  MuRDEH.— The  prisoner  was  indicted  for  the  murder 

charged  with  of  Mary  Lewis. 

w»*pre»enM  **         ^^  appeared  that,  after  the  prisoner  was  in  custody,  his 

and  hearing,  is  wife  Came  into  the  roooi.     Greaves,  for  the  prosecution, 

evidence  on  was  proceeding  to  ask  what  she  said  in  his  presencCi — 

the  triaL 

It  ii  no  ob- 
jection to  a  W.  J.  Alexander,  for  the  prisoner. — I  submit  that  this  is 

ment°mi^e^  not  receivable.  The  wife  could  not  be  examined  on  oath 
mi^trat^  beio  ^g*^"*^  ^^^  prisoner,  and  what  she  says  cannot  be  used  as 
received  in  evi-    evidence  against  him. 

dence,  that  a 
part  of  it  was 

in  answer  to  Greaves. — ^Whatever  a  wife  says  in  the  presence  of  the 

by  the  magis-  prisoner,  although  he  does  not  reply  to  it,  is  admissible, 
trate.  That  was  held  in  the  case  of  Rex  v.  SnUihies  (a).     Here, 

however,  he  does  answer. 

BoLLAND,  B. — I  have  no  doubt  the  evidence  is  admis^ 
sible. 

The  evidence  was  as  follows : — "  Oh,  Bartlett,  how 
could  you  do  it  ?"  He  looked  steadfastly  at  her,  and  said, 
* '  Ah,  what !  you  accuse  me  of  the  murder  too  !*'  She  said, 
"  I  do,  Bartlett ;  you  are  the  man  that  shot  my  mother.** 
The  prisoner  did  not  make  any  reply.  She  then  turned 
to  the  witness,  and  said,  **  This  is  done  for  money.** 

The  examination  of  the  prisoner  before  the  magistrate 
being  about  to  be  put  in,  W.  J.  Alexander  objected  to  it, 
on  the  ground  that  it  appeared  as  if  some  parts  of  it  were 
in  answer  to  questions  put  by  the  magistrate. 

(a)  Ante,  Vol.  5,  p.  332. 
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The  magistrate  stated  that  he  bad  no  recollection  of 
having  put  any  questions;  and,  if  be  had,  certainly  none 
except  for  the  purpose  of  explaining  what  had  been  already 
said  by  the  prisoner. 

Greaves. — Even  assuming  that  questions  were  put,  that 
forms  no  valid  objection,  unless  undue  influence  were  used. 

B0LLANO9  B. — The  examination  must  be  read. 

The  examination  was  put  in  and  read. 

Verdict — Guilty. 

Greaves  and  Talbot^  for  the  prosecution. 
W^  J,  Alexander y  for  the  prisoner. 

[Attornies — Latcham^  and  Browne,'] 


Rex  v.  Evan  Owen  Jones. 

JBmBEZZLEMENT. — ^The  prisoner  was  indicted  for  On  an  indict- 
embezzling  a  sum  of  6/.  13*.  7rf.,  received  on  account  of  teMiemenru 
George  Bettis,  his  employer,  from  George  Linsley  Walker.  "  °°'  ^^^\ 
There  was  another  count  as  to  a  sum  of  \9L  4^.,  received  clerk  has  re- 

-  .^      •       •     o     '^r  ceived  a  sum 

from  Benjamm  Smith.  of  money,  and 

It  appeared  that  Mr.  Bettis  was  a  slate  merchant  at  "°'hiri^k/* 
Carnarvon,  who,  by  means  of  the  prisoner  as  his  clerk,  «n^«"  »here 

be  also  evidence 

carried    on    the    slate    trade  at  a  wharf  at  Gloucester,  that  he  has 
It  further  appeared  that  the  course  of  business  was  for  ©dpt^of it^or" 
the  prisoner  to  isell  the  slates,  and  to  convey  them  to  the  **  ^*- 
customers  in  his  own  boats,  as  Mr.  Bettis  had  no  boats, 
the  prisoner  being  also  a  coal  merchant  on  his  own  account. 
It  was  proved  that  these  sums  had  been  received  by  the 
prisoner ;  but  it  further  appeared  that  the  prosecutor  and 
prisoner  had  had  no  adjustment  of  accounts  for  two  years, 
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and  thaty  on  Mr.  Bettis  calling  for  the  prisdner'^  books, 
he  could  not  find  these  sums  entered.  It  was  stated  by 
Mr,  Bettisy  that  he  had  never  specifically  asked  the  pii* 
soner  to  account  for  either  of  these  two  sums,  and  tiiat 
the  accounts  of  the  prisoner  for  these  two  years  amounted 
to  ten  or  twelve  thousand  pounds. 

BoLLAND,  B. — Mr.  Francillon^  you  can  make  m>thiiig 
of  this  case ;  there  is  not  a  felonious  conversion.  I  will 
take  it  that  the  prisoner  put  the  money  into  bis  own 
pockety  and  has  made  no  entry ;  that  is  not  sufficient.  Had 
he  denied  the  receipt  of  the  money,  the  case  might  have 
been  different.  If  the  mere  fact  of  not  entering  a  sum 
was  enough  to  support  an  indictment  for  embesslement, 
every  clerk  who,  through  carelessness,  omitted  an  entiy, 
would  be  liable  to  be  convicted  of  felony.  Tbe  prisoner 
must  be  acquitted. 

Verdict — ^Not  guilty. 

FranciUon  and  Brooksbank,  for  the  prosecution. 
Watson  and  Greaves,  for  the  prisoner. 

[Attoraie&— P.  B,  Cooke,  and  SmaUrufge.'] 


Rex  v.  Evan  Owbn  Jones. 

£mB£ZZLEM£NT.— The  prisoner  was  indicted  for 
embezzling  IL  4^.  6d.,  received  from  Mr.  Ellis  on  account 
of  George  Bettis,  his  employer. 

The  evidence  as  to  the  mode  of  dealing  was  the  same 
as  in  the  last  case ;  and  it  appeared  that  Mr.  Ellis  owed 
5/.  to  Mr.  Bettis  for  slates,  and  that  he  paid  the  prisoner 

account;  and 

a  mere  omtisioo  to  enter  money  receiTed  is  no  sufikieot  proof  of  embenling  it. 

If  a  penon  owe  a  master  5L,  and  the  derk  set  against  it  a  debt  of  IL  4#.  dae  from  himself  to 
the  person,  and  receive  the  balance,  and  debit  himself  in  the  roaster's  books  with  the  bahmoe  onlyt 
whether  tUs  is  embeszlement  of  R4«.,QiMrre. 


In  cases  of 
embezslement, 
evidence  should 
be  given  that 
the  clerk  has 
either  denied 
the  receipt  of 
the  money,  or 
has  rendered 
some  false 
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3/.  14tf.  6d*  in  cash,  1^.  6d.  being  allowed  to  Mr.  Ellis  as 
discoanty  and  the  remaining  1/.  4tf.  being  set  i^ainstl  & 
cider  account  due  from  the  prisoner  to  Mr.  EHie.  The 
prisoner  had  credited  Mr.  Ellis  in  the  ledger  to  the 
amount  of  SL,  and  had  entered  3L  14^.  6d.  in  the  cash 
book.  It  appeared  that  Mr.  Bettis  had  never  called  on 
the  prisoner  to  account  as  to  this  sum  of  51. 

WaUofit  for  the  prisoner. — The  evidence  is«  that  the 
prisoner  received  only  3L  14^.  6d.,  which  he  has  entered; 
and  as  to  the  residue  of  the  51.,  which  he^  in  fact,  did  not 
receiye,  he  may  be  still  liable  to  pay  it  to  Mr.  Bettis,  as 
the  accounts  between  them  are  still  open. 

FrancUlon,  for  the  prosecution. — If  a  clerk  receives 
goods  on  his  own  account,  and  allows  them  to  be  set 
against  his  master's  account,  that  is  money  as  between 
master  and  servant. 

Greaves,  for  the  prisoner. — ^If  no  money  at  all  had 
passed,  and  it  had  been  entirely  a  credit  transaction  on 
both  sides,  could  that  be  embezslement  ?  I  should  say 
that  it  could  not,  as  embezadement  is  merely  a  statutory 
larceny.    The  prisoner  never  had  possession  of  the  IL  4f8. 

BoLLAND,  B. — It  appears  to  me  that  thia  does  not 
amount  to  embezzlement  In  cases  of  this  sort,  the  thing 
alleged  to  be  embezzled  should  not  be  laid  out  of  the 
question.  If  goods  are  taken,  an  intent  may  more  clearly 
appear  than  in  the  case  of  money,  as  the  same  pieces  of 
coin  may,  in  many  cases,  not  be  paid  over.  There  is 
nothing  in  this  case  to  bring  the  prisoner  within  the  sta- 
tute. He  never  denied  the  receipt  of  the  money,  and  was 
never  called  upon  for  it.  I  think  it  essential  that  there 
should  be  a  denial  of  having  received  the  money,  or  else 
that  some  false  account  should  be  given.  The  prisoner 
must  be  acquitted. 

Verdict — Not  guilty. 
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BoLLANDi  B. — It  would  be  a  most  dangerous  doctrine 
to  hold  it  embezzlement  where  there  is  no  demand  of  the 
money,  no  denial  of  the  receipt  of  it,  and  no  false  account 
given. 

FranciUon  and  Brooksbank^  for  the  prosecution. 
Watson  and  Greaves,  for  the  prisoner. 

[Attomies — P.  B.  Cooke,  and  SmaUridge.'] 


Fonr  persona 
were  tried  for 
a  rape,  upon 
an  indictment 
containing 


on  the  14th  December  last,  and  that  Henry  Parry,  James 
Rea,  George  Jones,  and  Joseph  Wright  were  present, 
aiding  and  abetting.  Snd  count  the  like,  but  charging 
Henry  Parry  as  the  principal  in  the  first  degree,  and  the 
others  as  aiders  and  abettors.  3rd  count  the  like,  but 
charging  James  Rea  as  principal  in  the  first  degree,  and 


R£X  9.  Parry,  Rea,  and  Wright. 

Jbi/APE. — The  prisoners,  together  with  a  person  named 
Jones,  had  been  on  the  6th  and  7th  of  April  tried  and  ac- 
quitted at  these  Assizes  on  an  indictment  containing  the 
counts  chuging  following  couuts :— The  1st  count  charged  William  Lea 

eacli  ai  pnn- 

cipai,  and  the     with  ravishing  Mary  Lee  at  the  parish  of  Saint  Nicholas, 

others  as  aiders 
and  abettors. 
They  were 
acquitted;  and 
it  being  pro- 
posed, on  the 
following  day, 
to  try  three  of 
them  for  another 
rape  upon  the 
same  person 
(the  second 

indictment  being  exactly  the  same  as  the  first,  with  the  omission  only  of  the  fourth  prisoner),  they 
pleaded  autrefois  acquit  to  the  second  indictment,  averring  the  identity  of  the  offences.  To  this 
plea  there  was  a  replication  that  the  offences  wei'e  diilbrent:-^fif  M,  that,  on  this  issue,  the  prisoners' 
counsel  must  begin. 

The  prisoner's  counsel  put  in  the  commitment  and  the  former  indictment,  and  also  the  minutes 
of  the  former  acquittal,  written  on  the  indictment  On  this  evidence  the  jury  found  that  the 
offences  were  the  same;  and  it  being  referred  for  the  opinion  of  the  Judges,  whether  there  was 
any  evidence  to  justify  and  support  the  verdict,  and,  if  not,  whether  such  verdict  was  final,  and 
operated  as  a  bar  to  any  further  proceedings  by  the  Crown  upon  the  second  indictment,  their 
Lordships  held,  that  the  verdict  of  the  jury  was  final,  and  the  prisoners  were  discharged. 

During  the  sitting  under  the  same  commission,  the  original  indictment,  and  minutes  of  the  ver* 
diet  upon  it,  are  receivable  in  evidence  in  support  of  a  plea  of  autrefois  acquit,  without  a  record 
being  drawn  up. 

In  order  to  his  pleading  autrefois  acquit  in  a  case  of  felony,  the  prisoner  has  not  a  right  to  a 
copy  of  the  second  indictment,  but  he  has  a  right  to  have  the  indictment  read  slowly. 

Since  the  Jury  Act,  6  Geo.  4,  c.  50,  the  Crown  is  not  to  be  put  to  shew  grounds  of  challenge  of 
jurors,  in  a  case  of  felony,  till  the  panel  is  exhausted;  and  that  statute  makes  no  alteration  of  the 
law  in  this  respect. 

A  prisoner,  in  a  case  of  felony,  having  challenged  twenty  jurors  peremptorily,  cannot  withdraw 
one  of  those  challenges,  to  challenge  another  juror,  instead  of  oue  that  he  had  previously  chal- 
lenged. 
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the  others  as  aiders  and  abettors.  4th  count  the  like,  but  1837. 
charging  George  Jones  as  principal  in  the  first  degree, 
and  the  others  as  aiders  and  abettors.  5th  count  the  like, 
hut«charging  Joseph  Wright  as  principal  in  the  first  de- 
gree, and  the  others  as  aiders  and  abettors.  The  6th 
count  charged  a  certain  evil-disposed  person  to  be  prin- 
cipal in  the  first  degree,  and  the  others  as  aiders  and 
abettors. 

It  was  then  proposed  by  Greaves,  for  the  prosecution, 
that  they  should  be  tried  for  a  second  rape  on  another  in- 
dictment, containing  the  following  counts : — ^The  1st  count 
charged  Henry  Parry  with  ravishing  Mary  Lee  at  the 
parish  of  Saint  Nicholas,  on  the  14th  of  December  last, 
and  James  Rea  and  Joseph  Wright  as  aiders  and  abettors. 
The  2nd  count  the  like,  James  Rea  as  principal,  and  Henry 
Parry  and  Joseph  Wright  as  aiders  and  abettors.  The 
3rd  count  charged  Joseph  Wright  as  principal,  and  Henry 
Parry  and  J.  Rea  as  aiders  and  abettors.  The  4th  count 
charged  an  evil-disposed  person  as  principal,  and  Parry, 
Wright,  and  Rea,  as  aiders  and  abettors. 

Ludlow,  Serjt.,  for  the  prisoners,  challenged  several  of 
the  jurors,  with  an  evident  intention  that  (as  the  jury  panel 
contained  only  thirty-six  names)  as  many  as  possible  of 
the  jurors  who  had  tried  the  first  case  should  try  the 
second. 

Greaves,  for  the  prosecution,  challenged  a  juror  who 
had  served  on  the  former  triaL 

Ludlow,  Serjt. — I  submit  that  the  Crown  has  no  peremp- 
tory challenge  without  cause. 

BoLLAND,  B. — I  feel  myself  bound  to  adhere  to  the  old 
practice  of  not  calling  on  the  Crown  for  cause  till  the 
panel  is  exhausted ;  and  I  do  this  because  the  new  Jury 
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Aet,  6  Geo.  4,  c.  50,  s.  S9,  in  this  respect  re-enacts  the 
old  enactment  afanost  totklem  verbis. 

Numbers  corresponding  with  the  nambers^on  the  panel 
were  put  into  a  hat  and  drawn  out  one  at  a  time  by 
Mr.  Bellamy,  the  clerk  of  assize,  and  the  prisoners*  coun- 
sei  had  challenged  twenty. 

fVatson,  for  the  prisoners^  asked  to  withdraw  one  of  his 
former  challenges,  and  challenge  another  of  the  jury. 

BoLLAND,  B. — I  cannot  allow  that  to  be  done. 

One  juror  was  challenged  by  the  Crown,  and  the  jury 
were  sworn. 

Ludlow^  Seijt. — I  have  no  right  to  a  copy  of  the  indict- 
ment, but  I  have  a  right  to  have  it  read  slowly,  with  a  view 
to  the  prisoners  pleading  autrefois  acquit 

Greaves. — To  save  trouble  I  will  give  a  copy  of  the  in- 
dictment. 

BoLLAND,  B. — If  the  other  side  like  to  give  a  copy  of 
the  indictment,  they  may  do  so  if  they  please,  but  I  could 
only  order  the  indictment  to  be  read  slowly. 

The  copy  was  given,  and  the  Court  waited  about  half  an 
hour  for  the  plea  of  autrefois  acquit  to  be  engrossed  on 
parchment,  the  prisoners  having  had  Uberty  from  the 
Court  to  withdraw  their  pleas  of  Not  guilty. 

The  plea  of  autrefois  acquit  stated  that  the  felonies  and 
rapes  in  the  first  indictment,  and  the  felonies  and  rapes  in 
the  second  indictment^  were  the  same.  Replication,  that 
the  rapes  and  felonies  in  the  first  and  in  the  second  in- 
dictments were  other  and  different  and  not  the  same,  (con- 
cluding to  the  country). 
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IauUow,  Seijt.— *I  submit  that  thk  issue  is  on  the  Crown.        1837. 

Greaves. — It  lies  on  the  prisoners  to  make  out  the         ^|^ 
whole  of  their  plea.  Parry. 

BoLLAND,  B. — I  certainly  am  of  that  opinion.  The 
prisoners*  counsel  should  begin. 

Ludlow^  Seijt.,  proposed  to  put  in  the  commitment  of 
the  prisoners. 

Greaves. — I  submit  that  the  commitment  is  not  admis- 
sible in  evidence.  It  has  nothing  whatever  to  do  with  the 
present  issue ;  a  person  may  be  committed  for  one  crime, 
and  any  number  of  indictments  for  other  crimes  may  be 
afterwards  preferred  against  him.  The  only  jurisdiction 
the  justices  have  is  to  commit  for  trial ;  they  cannot  adjudge 
on  the  offence. 

BoLLAND,  B. — I  entertain  a  strong  opinion  that  it  is 
not  admissible,  but  I  will  receive  it  and  reserve  the  point. 

The  commitment  was  put  in ;  it  was  a  commitment  of 
the  prisoners  Rea  and  Parry,  for  having  "  on  the  14th  of 
December,  1836,  at  the  parish  of  Saint  Nicholas,  assaulted 
and  ravished  one  Mary  Lee,"  and  a  commitment  of  the 
prisoner  Wright,  and  of  George  Jones,  for  having  aided 
and  assisted  in  committing  the  said  offence. 

Ludlow,  Serjt,,  proposed  to  put  in  the  original  indict- 
ment on  which  the  first  trial  was  had. 

Greaves. — I  submit  that  this  is  not  admissible — the  re- 
cord should  have  been  made  up. 

Ludlow,  Serjt.,  and  Godson,  cited  the  case  of  Rex  v. 
Home  Tooke(a)t  which  decides  that  during  the  conti- 

(a)  26  Sl  Tr.,  and  see  ante,  Vol.  6,  p.  354. 
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nuance  of  the  same  commission  the  original  indictment  and 
notes  of  the  Clerk  of  Assise  are  receivable. 

BoLLAND,  B. — ^Upon  the  authority  of  the  case  of  Rex 
V.  Home  Tooke  I  shall  receive  the  evidence:  that  case 
was  tried  by  very  learned  Judges. 

The  first  indictment  was  read,  and  also  the  minutes  of 
the  acquittal,  which  were  written  over  the  prisoners'  names 
in  that  indictment. 

Crreanes. — I  submit  that  there  is  no  evidence  to  go  to 
the  jury.  There  is  not  one  tittle  of  evidence  of  the  iden- 
tity of  the  offences  charged  in  the  two  indictments,  or  in- 
deed of  any  ofience  at  all. 

BoLLAND,  B. — I  think  I  cannot  take  upon  myself  to 
withdraw  the  case  entirely  from  the  jury,  though  it  does 
not  appear  to  me  that  there  is  any  evidence  that  the  rapes 
and  felonies  charged  in  the  second  indictment  are  the  same 
identical  rapes  and  felonies  that  were  laid  in  the  first  in- 
dictment 

His  Lordship  left  the  case  to  the  jury,  who  found  that 
the  offences  were  the  same. 

Verdict  for  the  prisoners. 

BoLLAND,  B. — I  shall  reserve  the  case  for  the  conside- 
ration of  the  Judges. 

His  Lordship  reserved  the  case  on  the  following  ques- 
tions:— 

''Whether  there  was  any  evidence  to  justify  and  support 
the  verdict?  and  if  not.  Whether  such  Terdict  is  final  and 
conclusive,  and  operates  as  a  bar  to  any  further  proceed- 
ings by  the  Crown  upon  the  second  indictment?'* 
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Greaves  and  Daniel,  for  the  prosecution.  1837. 

Ludlow,  Serjt.,  Godson,  and  Watson,  for  the  respective         *^* 
prisoners.  Parrt. 

[Aitorniea — Mason,  and  SmaUridge.'} 


BEFORE  LORD  DENMAN,   C.  J.;   TINDAL,   C.  J.;   LORD  ABIN-       -^pri/ 29M. 
OBB,    C.    B« ;   PARK,    J. ;   LITTLEDALE,    J. ;   VAUGHAN,  J.  ; 
PARKE,    B. ;    BOLLAND,  B. ;     B08ANQUET,  J.  ;     ALDERSON, 
B«;     PATTESON,  J«;    WILLIAMS,    J.;   COLERIDGE,  J.;   AND 
COLTMAN,  J. 

Greaves,  for  the  prosecution, — At  the  assizes  there  was 
a  question  as  to  which  side  should  begin,  and  the  learned 
Baron  held  that  the  prisoners'  counsel  should  begin. 

TiMDAL,  C.  J. — That  was  mere  matter  of  regulation. 

Lord  Dbnman,  C.  J. — The  prisoners'  counsel  did  be- 
gin, and  they  (as  it  seems)  proved  their  case  to  the  satisfac- 
tion of  the  jury. 

Alderson,  B. — If  you  succeed  in  establishing  the 
points  you  contend  for,  what  will  be  the  result  ? 

Greaves. — I  apprehend  that  your  Lordships  will  order 
the  prisoners  to  plead  over,  or  will  order  a  new  trial. 

Lord  Abinger,  C.  B. — ^Where  is  our  authority  for  so 
doing? 

Park,  J. — We  cannot  grant  a  venire  de  novo,  because 
we  are  not  a  court  of  justice — we  are  merely  advising  the 
learned  Judge  who  tried  the  case. 

Greaves. — The  learned  Judge  might  order  a  new  trial. 
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lo  Mamtdts  cmie{d^  the  prisoner  was  tried  for  tbe  i 
derof  Robert  Fayfe,  and  the  feieman  of  the  jaryretamed 
a  Terdict  of  mansUnghter,  apoo  wfaidi  the  residue  of  the 
yston  said  they  did  not  agree  in  that  verdicty  and  the  pri- 
soner, by  his  ovo  consent,  was  exonerated  from  that  jory, 
and  afterwards  was  tried  on  the  same  indictment  by  anew 
jarj ;  and  the  Judges  at  Serjeants'  Inn  hdd  that  this  was 
right. 

Lord  Dbmmak,  C.  J. — There  was  no  verdiet  on  tbe  first 
triaL 

Greaves. — Lord  Hale  says  {b\  ''  But  what  if  a  jury  gtre 
a  Terdict  against  all  reason,  convicting  or  acquitting  a  per- 
son indicted  against  eridence,  what  shall  be  done?  I  say, 
if  the  jury  will  conrict  a  man  against  or  without  evidence, 
and  against  the  direction  and  opinion  of  the  Court,  the 
Court  has  thb  salve — ^to  reprieve  the  person  convicted 
before  judgment,  and  to  acquaint  the  King,  and  certify  for 
his  pardon ;  and  as  to  an  acquittal  of  a  person  against  full 
evidence,  it  is  likewise  certain  the  Court  may  send  them 
back  again,  and  so  in  tbe  former  case,  to  consider  better 
of  it  before  they  record  the  verdict ;  but  if  they  are  pe- 
remptory in  it,  and  stand  to  their  verdict,  the  Court  must 
take  their  verdict,  and  record  it,  but  may  respite  judg- 
ment upon  the  acquittal.** 

Vauohan,  J. — How  do  you  interpret  that? 

Greases* — ^The  Court  might  prevent  the  verdict  fitmi 
being  used  on  a  second  trial ;  if  there  is  not  a  judgment 
quod  eat  sine  die,  the  party  could  not  use  the  verdict  on 
a  plea  of  autrefois  acquit. 

Alderson,  B. — That  may  be  the  true  solution, 
(a)  AnderMo,  pi.  153.  (6)  2  H.  P.  a  309. 
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Parkb,  B. — You  say  that  if  the  Judge  refuses  to  record 
this  verdict,  you  may  go  on  at  the  next  assiaees. 

LiTTLBDALEy  J. — After  the  minutes  of  the  verdict  are 
put  down,  the  clerk  of  assise  says,  ''Hearken  to  your 
verdict  as  the  Court  records  it,"  and  the  Judge  might 
then  say,  ''Do  not  record  it,"  and  ask  the  jury  to  reconsi- 
der It 

Park,  J. — I  never  intermeddle  with  an  acquittal ;  but  if 
there  is  a  conviction  which  I  think  ought  not  to  be,  I  al- 
ways ask  the  jury  to  reconsider  it,  and  a  judge  might  do  it 
on  an  acquittaL 

Lord  Denman,  C.  J. — And  in  many  cases  ought.  The 
verdicts  of  juries  were  in  former  tiroes  treated  with  great 
indifference,  and  jurors  were  sometimes  fined  for  giving 
them. 

Greaves. — I  find  that  special  verdicts  have  been  some- 
times argued  before  the  Court  of  King*s  Bench,  and  some- 
times here* 

Alderson,  B. — When  a  civil  case  was  argued  before 
the  twelve  Judges,  the  eight  sat  as  assessors  to  the  four 
Judges  of  the  Court  in  which  the  record  was,  and  the  four 
gave  judgment. 

TiNDAL,  C.  J. — You  can  argue  the  case,  and  we  can 
advise  the  learned  Judge  what  ought  to  be  done* 

Vauohan,  J. — ^Did  it  not  occur  to  you  to  shew  that 
there  were  in  fact  two  rapes  ? 

Greaves, — The  learned  Baron  said  that  the  burden  of 
proof  lay  on  the  other  side;  if  a  party  charged  with  mur- 
der pleaded  an  acquittal  abroad*  he  must  prove  the  iden- 
tity of  the  crime. 

VOL.  vn.  Ill  N.  p. 
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1837.  Aldbrson,  B. — If  the  averment  is  necessary  to  the 

plea,  the  person  making  it  must  prove  it 

Greaves. — In  the  ease  of  Rex  v.  Coogan  (a),  Ihe  pri- 
soner was  acquitted  of  forging  a  wiH  which  commenced, 
*'  James  Gibson  do  hereby/'  &c.,  because  in  the  setting 
it  out  in  the  indictnient  it  was  stated  to  be  **  I,  James  Gib- 
son, do  hereby,"  &c.,  and  the  prisoner  being  indicted 
again,  the  will  being  correctly  set  out,  he  pleaded  autre- 
fois acquit,  and  it  was  held  that  the  former  record  was  not 
evidence  that  it  was  the  same  offence. 

Lord  Denman»  C.  J. — On  the  face  of  the  indictments 
there  were  different  offences.  Are  the  indictments  here 
the  same  or  different  ? 

Greaves. — Exactly  the  same,  except  as  to  the  number 
of  offenders*  If  a  man  stole  a  sheep  in  the  morning,  and 
another  in  the  afternoon  from  the  same  person's  flock, 
there  the  indictments  would  be  the  same,  though  the  of- 
fences were  different. 

Lord  Denman,  C.  J. — Are  not  two  records  exactly  si- 
milar prim&  facie  evidence  of  the  identity  of  the  offences? 

Greaves. — Suppose  a  case  like  the  murder  of  Caesar, 
except  that  the  wounds  are  not  fatal.  Every  wound  would 
be  a  distinct  felony,  and  each  of  the  assassins  would  be  a 
principal  in  that  felony^  and  there,  in  point  of  description, 
all  the  offences  would  be  exactly  alike. 

BosANQUBT,  J. — Suppose  there  were  really  but  one 
offence,  and  the  prisoners  were  acquitted,  and  a  second 
indictment  was  prepared  in  the  same  words  as  the  first; 
what  could  the  prisoners  prove  more  than  their  acquittal? 

(a)  1  Leach,  448. 
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Greaves* — They  might  call  the  prosecutrix^ 

Park,  J. — ^Did  you  ever  know  a  prisoner  put  to  call  the         ^^ 
prosecutrix  ?  Paeey. 

Greaves* — In  the  case  ot  Rex  y.  Sheen  {a},  the  prisoner's 
counsel  began  and  proved  their  case. 

Vaughan,  J. — ^You  go  on  the  presumption  of  two 
rapes.  Ought  two  rapes  to  be  presumed  without  some 
proof? 

Greaves. — ^The  Grand  Jury  returned  two  bills. 

WiLUAMB^  J. — ^There  was  in  this  case  some  evidence^ 
and  the  jury  have  found  their  verdict  upon  it. 

Greaves. — ^The  cases  of  Rex  v.  Huggins  (b),  and  Rex 
T.  Burridge  (c),  shew  that  where  the  verdict  is  uncertain 
there  may  be  a  venire  de  novo.  I  find  no  case  in  which  a 
verdict  in  a  case  of  felony  has  been  set  aside  without  con- 
sent; but  I  also  cannot  find  it  laid  down  any  where  that  a 
verdict  oft  a  collateral  issue  cannot  be  set  aside.  A  pri- 
soner acquitted  may  not  properly  be  tried  again,  but  on 
a  collateral  issue  it  may  be  different. 

AldersoK,  B. — Is  this  verdict  on  the  second  indict- 
ment a  bar  to  a  new  indictment,  if  there  were  in  fact  two 
rapes? 

Lord  Abimgbr,  C.  B.— This  verdict  finds  that  two  in- 
dictments already  preferred  are  for  one  and  the  same 
offence  of  rape.  If  there  were,  in  fact,  two  rapes,  may 
there  not  be  a  fresh  indictment  for  the  other  rape? 

(•)  Ante,  Vol.  2,  p.  634.  (6)  2  Lord  Ray.  1674. 

(c)  3  P.  W.  439. 
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Ludlow^  Serjt — Do  your  Lordships  decide  thai  another 
indictment  lies  ? 

Lord  Denman,  C.  J — No. 

The  case  was  considered  by  the  Judges,  who  held  that 
the  verdict  of  the  jury  was  final. 


BERKS  SPRING  ASSIZES.  1837  (a). 


The  prisoner 
■tmdL  the  pro- 
gecutor  on  the 
ddeofhiahat 
with  an  air-gun 
with  great 
force,  by  which 
the  prosecutor 
was  wounded, 
but  the  wound 
was  made  by  the 
violence  with 
which  the  bat 
was  struck,  the 
weapon  used 
by  the  prisoner 
never  coming 
in  conUct  with 
the  head  of 
the  prosecutor : 
--Held,  by  the 
fifteen  Judges, 
that  this  was  a 
wounding 
within  the  stat* 
9  Geo.  4,  c.  31, 
s.  11  &  12. 


Rex  v.  John  Shba&d. 

l^OUNDING.— The  first  count  of  the  indictment 
charged  the  prisoner  with  having  feloniously,  &c.,  assaulted 
and  wounded  William  Stiles,  with  intent  to  murder  Um. 
The  second  count  stated  the  intent  to  be  to  maim  him;  the 
third  county  to  disable  him ;  the  fourth  count,  to  do  him 
some  grievous  bodily  harm ;  the  fifth  count,  with  the  intent 
to  resist  the  lawful  apprehension  of  him  the  said  John 
Sbeard  (6). 

It  appeared  that  William  Stiles  was  an  assistant  game- 
keeper to  Lord  Abingdon.  On  the  4ih  December  Stiles 
and  an  under-keeper,  W.  Bassett,  were  watching  the  game 
in  a  plantation  of  Lord  Abingdon,  between  tweWe  and  one 
in  the  night.  They  heard  a  noise  that  appeared  to  them 
to  be  the  going  off  of  a  copper  cap.  They  separated,  and 
Stiles  went  to  a  track  in  the  plantation  and  laid  himself 
down  in  a  ditch.  In  about  half  an  hour  Stiles  saw  the 
prisoner  walking  along  from  the  part  of  the  plantation 
from  which  he.  Stiles,  thought  the  noise  he  and  Bassett 
had  heard  came.  The  prisoner  had  something  In  his 
hand,  which  Stiles  afterwards  found  to  .be  an  air»gun. 
Stiles  went  near  to  the  prisoner,  who  immediately  struck 
him  with  the  gun  twice,  with  all  his  force,  on  the  left  side  of 


(a)  This  case  was  omitted  in  its 
proper  place. 


(6)  The  indictment  did  not  sUte 
the  instmment. 
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a  thick  hat  that  Stiles  had  on  his  head.  On  receiving  the  1837. 
second  blow  Stiles  found  blood  on  his  hei^d.  The  pri- 
soner struck  at  Stiles  a  third  time,  but  missed  him.  Stiles 
then  closed  with  the  prisoner,  and  they  both  fell,  and  after 
kicking  and  striking  Stiles,  the  prisoner  ran  away,  leaving 
an  air-gun  behind  him.  Stiles  pursued  and  took  him. 
Bassett  came  up,  and  after  some  struggling,  two  hen 
pheasants  and  one  cock,  recently  killed,  were  taken  from 
the  prisoner.     The  birds  had  been  killed  by  balls. 

It  appeared  by  the  evidence  of  the  surgeon  that  the 
prosecutor  Stiles  had  a  contused  wound  an  inch  in  length 
on  the  left  side  of  his  head  :  the  wound  was  made  by  the 
hard  rim  of  the  prosecutor's  hat,  by  the  violence  with  which 
the  hat  had  been  struck  by  the  prisoner,  and  was  not  oc- 
casioned by  the  gun  alone^  as  Stiles  said  that  the  gun  had 
never  directly  come  in  contact  with  his  head. 

BoLLAND,  B. — There  may  be  a  doubt  whether,  as  the 
wound  must  in  fact  have  been  caused  by  the  hat,  and  not 
by  the  gun  barrel,  the  prisoner  can  be  convicted. 

Talboi,  for  the  prosecution. — I  submit  that  the  hat  alone, 
if  used  as  a  weapon  by  the  prisoner,  would  have  satisfied 
the  terms  of  the  statute,  and  that  the  mere  intervention  of 
the  hat  between  the  person  of  the  prosecutor  and  the  in* 
strument  used,  can  make  no  difference,  any  more  than  if 
the  gun  itself  had  at  the  time  been  enclosed  in  a  cloth  or 
other  case. 

BoLLAND,  B. — I  will  leave  the  case  to  the  jury,  and  if 
their  verdict  is  unfayourable  to  the  prisoner,  I  will  reserve 
the  point  for  the  consideration  of  the  Judges* 

Verdict — ^Guilty. 

Talboi,  for  the  prosecution. 

[Attorney— P.  Walth.^ 


In  the  ensuing  Trinity  Term  the  point  was  considered 
by  the  Judges,  who  held  the  conviction  right. 
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HOME  SPRING  CIRCUIT. 
SUSSEX  ASSIZES. 

BEFORE  LORD  CHIEF  JUSTICE  TINDAL. 


Rex  v.  Reed. 

An  indictment  Jc  ALSE  pretences. — The  indictment  was  as  follows: — 
''The  jurors  for  our  Lord  the  King  upon  their  oath 
present  that  H.  R.,  late  of  &c.,  having  in  his  posses- 
sion a  certain  iron  weight  of  the  weight  of  £8Ib8.  and 
no  more,  and  being  an  evil-disposed  person^  and  con- 
triving and  intending  to  cheat  and  defraud  one  Lawrence 
Coppard,  of  &c«,  of  his  money,  Sec,  at  &c.,  with  force  and 
arms,  did  unlawfully  falsely  pretend  to  the  said  L.  C.  that 


for  false  pre- 
tences charged 
that  H.  R., 
**  having  in  his 
possession"  a 
certain  weight 
of  28  lbs.,  did 
falsely  pretend 
to  L.  C.  that 
a  quantity  of 
ooals  which  he 
delivered  to 

lecwtTcmean-  &  Certain  quantity  of  coals  which  he,  the  said  H.  R.,  then 
weighO^rad  ^^^  there  delivered  to  and  upon  the  premises  of  the  said 
were  worth  u,  L.  C,  Weighed  16  cwt.  (meaning  l,7921bs.  weight) ;  that  the 
weight  was  said  coals  were  worth  the  sum  .of  1^,  and  that  th^  said 
means  of  which  i^on  weight  was  a  half  hundred  weight  (meaning  of  the 
8overer*"1from  ***°d*'^  Weight  of  561bs.)>  by  means  of  which  said  false 
L.  c,  with  in-  prctenccs  the  said  H.  R.  did  then  and  there  unlawfully, 
him  of  part  knowingly,  and  designedly  fraudulently  obtfiin  of  and  from 
the  said  L.  C,  one  sovereign  of  the  money  of  the  said 
L.  C,  with  intent  to  cheat  and  defraud  the  said  L.  C.  of 


thereof,  lo  wit, 

10«. ;  whereas 

the  coals  did 

not  weigh 

1792  lbs.,  and 

were  not  worth 

1/. ;  and 

whereas  the 

weight  was  not 

56 lbs.;  and 

whereas  the 

coals  were  of 

the  weight  of 

896  lbs.  only, 

and  were  not 

worth  more  than  10s. ;  and  whereas  the  weight  was  of  281bs.  only.    It  was  objected,  that  all  the 

pretences,  except  that  respecting  the  weight,  were  &lse  affirmations,  and  that,  as  to  the  weight, 

there  was  no  allegation  to  connect  the  sale  of  the  cqals  with  the  me  of  the  weight.   The  defendant 

was  convicted,  and  the  fifteen  Judges  held  the  conviction  wrong. 


part  thereof,  to  wit,  of  the  sum  of  10^. ;  whereas  the  said 
quantity  of  coals  did  not  weigh  l,79^1bs.  weight;  and 
whereas  the  said  coals  were  not  worth  the  sum  of  12. ;  and 
whereas  the  said  iron  weight  was  not  of  the  standard 
weight  of  561bs. ;  and  whereas  the  sud  quantity  of  coals 
was  of  the  weight  of  S961bs,  only,  and  were  not  worth 


Jn  the  enauing  Term  the  case  was  considered  by  the 
Judges,  who  held  the  conviction  wrong. 
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more  than  the  sum  of  10s. ;  and  whereas  the  said  iron         1^37. 
weight  was  of  the  standard  weight  of  SSlbs.  only,  and  he 
the  said  H.  R.  then  and  there  well  knew  the  same,"  &c., 
concluding  in  the  usual  form. 
The  prisoner  was  convicted* 

Darby  move^m  arrest  of  judgment,  on  the  ground  that 
all  the  false  pretences  mentioned  in  the  indictment,  except 
that  which  relates  to  the  fidse  weight,  were  no  more  than 
mere  false  affirmations ;  and  that  as  to  the  weight,  there 
was  no  allegation  in  the  indictment  to  connect  the  sale  of 
the  coals  with  the  use  of  the  weight, 

TiMDAL,  C.  J. — I  will  reserve  the  question  for  the  con- 
sideration of  the  Judges. 

Clarisan,  for  the  prose(»ition. 
Darby f  for  the  prisoner. 


CASES  ON  THE 


NORFOLK  SPRING  CIRCUIT. 

CAMBRIDGE  ASSIZES. 
(Crom  Side.) 

BEFORE  MR.  JUSTICE  COLTMAN. 
ilfarcA24M.  Rbx  V.  ELIZABETH  SeLLIS. 

^JJ^«  wii  Murder — The  prisoner  was  indicted  for  the  wflfal 
the  nnrder  of  murder  of  her  illegitimate  child,  by  cutting  off  its  head. 
chUd  by'cuttiDg  '^  appeared  that  the  head  of  the  child,  severed  from  its 
all?  ^nlT"  '^^y*  ^^^  found  in  a  privy  belonging  to  a  house  at  which 
order  to  jostiiy  the  prisoner's  father  had  Uved,  and  that  in  the  same  privy 
murder  the  jury  the  body  of  the  child  was  also  found.  Evidence  was  given 
Sat^^  e!^re^  of  a  confession  made  by  the  prisoner,  in  which  she  stated 
child  was  ao-       that  the  child  was  born  in  the  privy,  and  made  "  a  bw 

tually  bom  into  ^.  .         ,  ,. ,  ..    ,  , 

the  world  in  a  ^fti^tiig' noise,  but  did  notcry;  that  she  went  to  the 
that Uie&ct^c^  house  and  got  an  old  knife,  with  which  she  cut  off  the 
£^JS:?i.«.    head  of  the  child. 

adeciiiTeproof       The  surgeoH  who  examined  the  lungs  of  the  child 

aUve,  aa  it  may    Stated  that  they  were  of  a  florid  colour,  and  were  inflated, 

\^j^^t'    ^^^  which  he  was  enabled  to  say  decidedly  that  the 

before  birth.       infant  had  breathed,  but  he  could  not  swear  that  the  whole 

body  of  the  child  was  born  at  the  time  when  the  act  of 

breathing  and  the  consequent  inflation  of  the  lungs  took 

place.    He  also  said  that  it  was  possible  for  the  head  of 

the  child  to  have  been  born,  and  the  child  to  have  breathed, 

and  yet  the  child  might  have  died  before  the  entire  body 

was  bom,  and  that  spasm  of  the  muscles  of  the  uterus 

might  and  sometimes  did  produce  this  effect. 
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C0LTMAN9  J.,  in  summing  up. — ^Tbere  are  three  ques-  1837. 
tions  in  this  case.  First,  was  the  child  bom  alive  ?  Sndly, 
was  it  alive  at  the  time  the  head  was  cut  off?  Srdly,  was 
the  act  of  cutting  off  the  head  done  by  the  prisoner  ? 
With  respect  to  the  first  question,  in  order  to  justify  a 
conviction  for  murder,  you  must  be  satisfied  that  the  entire 
child  was  actually  bom  into  the  world  in  a  living  state. 
The  tact  of  its  having  breathed  is  not  a  decisive  proof  that 
it  was  bom  alive :  it  may  have  breathed  and  yet  died  before 
birth.  You  must  be  satisfied  that  the  child  was  wholly 
bora  into  the  world  in  a  living  state ;  and  if  you  are  not  so 
satisfied,  you  ought  not  to  convict  the  prisoner  of  murder. 

Verdict — Not  guilty  of  murder,  but  guilty 
of  concealment. 

Pryme,  for  the  prosecution. 

Crunning,  for  the  prisoner. 


WELCH  SPRING  CIRCUIT. 


HAVERFORDWEST  ASSIZES. 

BEFORE  MB.  JUSTICE  COLERIDOE. 

I 


Rex  r.  William  Thomas. 

JdORGERY. — The  indictment  was  framed  upon  the  The  priioner  re- 
statute  11  Geo.  4  &  1  Will,  4,  c66,  s.  10  (a),  and  stated  STa!^^ 

and  had  left  him 
50JL  or  601.,  and  it  was  in  the  hands  of  A.  D.,  and  that  he  wanted  mourning.  He  brought  a  forged 
paper,  purporting  to  be  dgned  by  A.  D.,  containing  inter  alia  as  follows :•--'<  Please  to  let  W.  T. 
have  such  things  as  be  wants  for  the  purpose.  Sir,  I  have  got  the  mount  of  272.  for  M.  C.  in  my 
keeping  these  many  years." — Beld,  that  this  was  a  forged  request  for  the  delivery  of  goods,  within 
the  slit  11  Geo.  4  &  1  WUL  4,  c.  66,  s.  10. 

(a)  Set  out  ante,  Vol.  5,  p.  554. 
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1837.  that  the  prisoner  on,  &C,  with  force  and  arms,  feloniously 
offered,  uttered,  &c.,  a  certain  forged  request  for  the  de* 
livery  of  goods,  which  said  forged  request  is  as  follows: — 
*'  May  g4th,  1886,— Sir,  I  beg  leave  to  inform  you  thai 
the  thing  is  right  and  trew — please  to  leat  William  Thomas 
have  such  things  (meaning  thereby  certain  gooda  which 
he  the  said  William  Thomas  then  and  there  wanted),  as  he 
wants  for  the  purpose.  Sir,  I  have  got  the  mount  of  seven 
and  twenty  pounds  for  Maria  Cole  in  my  keeping  this 
many  years — I  am  your  servant,  Ann  Davis,"  with  intent 
to  defraud  one  David  Clare,  he  the  said  William  Thomas 
weU  knowing,  &c. 

A  second  count  charged  the  uttering  a  certain  foiged 
request  from  one  Ann  Davis,  for  the  delivery  of  certain 
goods  to  him  the  said  William  Thomas,  with  intent  to  de- 
fraud the  said  David  Clare,  &c. 

It  appeared  that  the  prisoner  had  come  into  the  shop  of 
the  prosecutor  Clare,  and  asked  him  if  he  knew  Maria  Cole, 
of  Prendergast ;  being  answered  in  the  affirmative,  he 
said  she  was  dead,  that  he  was  her  8on*in-law,  that  she  had 
left  502.  or  60/.,  and  that  he  wanted  black.  Clare  asked 
him  if  he  meant  to  pay  for  it;  be  said  be  had  not  the 
money,  but  it  was  very  safe.  Clare  however  refused,  ob- 
serving that  he  was  a  stranger  to  him,  upon  which  the 
prisoner  said, "  It's  very  safe — ^it's  in  Mj».  Davis's  hands,  of 
Prendergast."  Clare,  knowing  her,  and  knowing  her  to  be 
a  respectable  person,  said,  "  If  you  will  get  me  her  order  for 
the  goods,  you  shall  have  them."  Upon  this  the  prisoner 
went  away,  and  in  half  an  hour  came  back  with  the  note 
set  out  in  the  first  count  of  the  indictment,  upon  the  pro- 
duction of  which  he  was  furnished  with  such  mourning  as 
he  required,  which  were  put  down  to  his  credit  The 
note  was  a  forgery,  and  Mrs.  Davis  had  no  money  of  Maria 
Cole's  in  her  keeping. 

E.  C.  Nichott,  for  the  prisoner. — I  submit  that  diis  is  not 
a  case  within  the  10th  section  of  the  atatute  1 1  Geo.  4  &  1 


In  the  ensuing  Trinity  Term  the  case  was  considered  by 
the  Judges,  who  held  the  conviction  right  (a). 

(a)  See  the  cases  of  Res  v.  CuUen^  ante,  Vol.  5»  p.  116|  and  Rex  v. 
Evans,  Id.  p.  563. 
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WilL  4,  c  66,  as  the  prosecutor  had  no  goods  in  his  hands  1887. 
belonging  to  Mrs.  Davis,  or  over  which  she  had  any  con- 
trouL  To  come  within  the  statute,  tfie  request  ought  to 
purport  to  be  signed  by  some  one  who,  were  it  a  genuine 
instrument,  would  be  bound  to  obey  it,  which  is  not  so  in 
the  present  case,  the  intention  of  the  Legislature,  in  all 
the  laws  against  forgery,  being  to  protect  from  imitation 
those  instruments  only,  which,  if  genuine,  had  some  bind- 
ing operation.  Besides  this,  no  goods  are  specified  in  the 
request,  if  request  it  be. 

Coleridge,  J.,  doubted  whether  the  paper  in  question 
was  a  request  within  the  meaning  of  the  statute,  and 
whether  the  charge  ought  not  to  have  been  false  pretences, 
because  Ann  Davis  had  not,  nor  was  supposed  to  have, 
any  authority  over  or  interest  in  the  goods  obtained,  and 
also  because  the  note  did  not  purport  in  any  way  to  charge, 
nor  did  it  charge  her  in  any  way,  the  goods  being  supplied 
on  the  prisoner's  credit,  and  he  liable  for  them.  His  Lord- 
ship left  the  case  to  the  jury,  and  reserved  the  points  for 
the  consideration  of  the  Judges. 

Verdict — Guilty, 

E.  V.  fVilUams,  and  T»  Hill,  for  the  prosecution. 
22.  C.  NichoU,  for  the  prisoner. 
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1837. 

NORTHERN  SPRING  CIRCUIT. 

LIVERPOOL  ASSIZES. 

BEFORE  MR.  BARON  ALDERSON. 


I  Rex  v.  Ryan  and  Connor. 

An  indictment  X  HE  two  prisoners  were  convicted  of  cutting  and  wound- 
woirn^^  ^  ^^S  John  Entwisle,  firstj  with  intent  to  murder,  and  2ndly« 
1b^*^fltooe^  with  intent  to  do  grievous  bodily  harm.  The  indictment 
have  been  com-  charged  that  the  act  was  done  "  feloniously,  wilfully,  and 

m!tted"felo-  ,.  .        ,    „  Jf  J9 

niou«iy,wnfliUy,  maliciously. 

and  malici- 
oody,"  is  bad, 

**'S^!I?®^i*''  Wilkins,  for  the  prisoners,  objected  in  arrest  of  judg- 
c.  31,  n.  11  &  menty  that  the  indictment  was  defective,  the  act  not  having 
lawfully  uid"°'  been  charged  to  have  been  done  *'  unlawfully  and  mali' 
maHciousiy."  ciously/*  which  are  the  words  used  in  the  statute  consti- 
tuting the  offence.    He  cited  the  case  of  Rex  v.  Turner  (a). 

Aldbrson>B. — I  shall  respite  the  judgment  till  the  next 
Assizes,  to  take  the  opinion  of  all  the  Judges  on  the 
subject. 

Judgment  respited. 

Dr,  Braum,  for  the  prosecution. 

Wilkinst  for  the  prisoners. 


In  the  ensuing  Term  the  case  was  considered  by  the 
Judges,  who  held  the  conviction  wrong. 

(a)  M.  C.  C.  239;  S.  C.  nom.  Btx  v.  Reader  and  Turner,  ante,  VoL 
4,  p.  245. 
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PROMOTIONS. 


IN  the  vacation  after  Hilary  Term,  1837,  F.  N.  Rogers, 
BmAndretDSj  G.  Chilton^  JohnEvanSf  and  R.B.  Crotoder, 
Esqrs*,  were  appointed  his  Majesty's  counsel  learned  in 
the  law. 

In  the  same  vacation  John  Jervis,  Esq.,  received  a 
patent  of  precedency. 

In  the  same  vacation  F.  Whiimarsh,  and  C.  P.  Cooper^ 
Esqrs.,  were  appointed  his  Majesty's  counsel  learned  in 
the  law. 

In  the  same  vacation  Thomas  Coltman,  Esq.,  was  ap- 
pointed one  of  the  Judges  of  the  Court  of  Common  Pleas, 
vice  Sir  Stephen  GaseUcy  Knight. 
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ADDENDUM. 

Page  549,  at  the  end  of  the  case  of  Bromage  v.  Rice^ 
insert 

Matdct  R.  V.  Richards,  and  Chilian,  for  the  plaintiffs. 

Campbell,  A.  G.,  Talfourd,  Serjt,  and  E.  F.  WHliams, 
for  the  defendant. 

[Attornies — fioiTtf,  and  Te^lor.} 


CORRIGENDUM. 
At  pags  787, for  " Rex y. Addi$on,"  wui'^JUmy.  Addis." 


INDEX 


TO   THE 


PRINCIPAL    MATTERS. 


ACCESSORY. 

See  AuT&BVOis  acquit. — Receiyer. 

ACCOMPLICE. 

See  COHCBALMENT  OF  BlBTH,  I9  S. 

1.  A  jury  may,  if  they  please,  act 
upon  the  evidence  of  an  accomplice, 
without  any  confirmation  of  his  state- 
ment.    Rex  V.  Hastings  and  Graves^ 

152 

2.  In  a  case  of  felony,  the  testimony 
of  the  wife  of  an  accomplice  is  not 
such  evidence  as  a  jury  ought  to 
rely  upon  as  confirmation  of  the 
statement  of  the  accomplice.  Rex  v. 
Neal,  168 

3.  If  A.  is  charged  as  a  principal, 
and  B.  as  a  receiver,  and  A.  plead 
guilty — an  accomplice,  when  called  to 
give  evidence  against  B.,  should  be 
coD&rmed  as  to  some  matter  affecting 
B.,  and  a  confirmation  as  to  the  guilt 
of  A.  does  not  advance  the  case 
against  B.  Rex  Y,Moores  and  Spindlo^ 

270 

4.  There  is  a  great  difference  be- 
tween confirmations  of  an  accomplice 
as  to  the  circumstances  of  the  felony, 
and  those  which  apply  to  the  indivi- 
dual charged.  The  former  only  shew 
that  the  accomplice  was  present  at 


the  commission  of  the  offence,  but 
the  others  shew  that  the  prisoner  was 
connected  with  it.  Rex  v.  Wilkes 
and  Edwards^  272 

5.  Confirmation  of  an  accomplice 
as  to  the  commission  of  the  felony,  is 
really  no  confirmation  at  all,  and 
though  a  jury  may  legally  convict  on 
the  evidence  of  an  accomplice  only, 
the  Judges  advise  them  not  to  act  on 
the  evidence  of  an  accomplice,  unless 
he  is  confirmed  as  to  the  particular 
person  who  is  charged  with  the  of- 
fence. Ibid. 

6.  It  is  the  duty  of  magistrates  in 
all  cases  to  commit  an  accomplice, 
and  not  to  admit  him  to  bail,  not- 
withstanding it  may  be  intended  to 
call  the  accomplice  as  a  witness  on 
the  trial.    Rex  v.  Beardmore,      497 

ADDRESSING  THE  JURY. 
See  CouKSEi. — ^Practice,  2. 

ADMIRALTY. 

A  ship  had  sailed  firom  London  <m 
a  China  voyase,  and  three  chests  of 
tea  were  stolen  firom  her  when  off 
Wampa.  It  was  stated  that  Wampa 
was  on  a  river,  twenty  or  thirty  miles 
from  the  sea,  and  no  evidence  was 
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ADMISSIONS. 


AGREEMENT. 


given  as  to  the  tide  flowing  there  or 
not: — Held,  that  this  was  sufficient 
evidence  that  the  ship  was  on  the 
high  seas  to  give  the  Central  Criminal 
Court  jurisdiction.  Rex  v.  Thomae 
Allen,  664 

ADMISSIONS. 

1.  Previously  to  the  trial  of  an 
ejectment,  the  defendant's  then  at- 
torney signed  admissions,  conunen- 
ctng,  **  We  hereby  agree  to  admit  on 
the  trial  of  this  cause,"  &c.  On  the 
trial  the  admissions  were  read.  The 
Court  of  Kmg's  Bench  afterwards 
granted  a  new  trial,  and  the  attorney 
for  the  defendant  died.  The  second 
trial  took  place  on  the  11th  of  Fe- 
bruary, and  on  the  7th  of  February, 
the  defendant's  then  attorney  gave 
notice  to  the  attorney  of  the  lessor  of 
the  plaintiff,  that  he  should  make  no 
admissions ;  and  the  latter  sent  back 
an  answer,  stating  that  the  admissions 
already  made]| were  binding: — Held, 
that  on  the  second  trial  these  admis- 
sions were  receivable  in  evidence. 
Doe  d.  WeihereU  v.  BWd,  6 

2.  If  a  defendant  be  arrested  for 
20/.  lOff.,  and  after  the  arrest,  and 
before  declaration,  call  on  the  attor- 
ney, and  say  that  if  no  further  pro- 
ceedings are  taken,  he  will  pay  the 
debt;  and  if  he  also  write  a  letter  to 
the  attorney,  in  which  he  says  he  has 
applied  to  a  friend  to  assist  him  "  in 
paying  the  debt  you  have  sued  me 
for,"  it  will  be  for  the  jury  to  con- 
sider whether  by  this  the  defendant 
merely  recognises  a  debt,  or  whether 
he  recognises  the  debt  endorsed  on 
the  writ.     Rainbow  v.  Bishop,     591 

8.  A  promissory  note  was  cor- 
rectly stated  in  the  declaration,  and 
in  the  notice  to  admit  it  was  also 
correctly  described,  except  that  the 
time  of  payment  was  stated  to  be  on 
the  10th  of  October  instead  of  the 
10th  of  Nw>enib€r.  The  note  was 
produced  before  the  Judge,  and  the 
defendant's  attorney  then  refused  to 


admit  it,  but  afterwards  conaasted  to 
an  order,  in  which  he  undertook  **  to 
make  the  admissions  specified  in  the 
notice: — Held,  that  this  admission 
was  sufficient,  notwithstanding  the 
mistake  of  October  for  November. 
Field  V.  Hemming,  619 

ADULTERY. 

I.  If,  in  an  action  for  adultery,  it 
appear  that  the  wife  baa  died  since 
the  commencement  of  the  action,  the 
jury  should  give  damages  for  the  loss 
of  the  society  of  the  wife  firom  the 
time  of  the  discovery  of  the  adultery 
to  the  time  of  the  wife's  death,  and 
also  for  the  shock  to  the  feelings  of 
the  husband ;  and  this  is  so,  though 
it  appear  that  there  was  no  suspicion 
of  tlie  wife's  infidelity  till  she  was  on 
her  death-bed,  and  diough  the  hus- 
band continued  to  treat  her  kindly  up 
to  the  time  of  her  death.  Wilion  v. 
Webster,  198 

ft.  Letters  written  by  the  wife  to 
her  husband  are  not  receivable  in  an 
action  for  crim.  con.,  if  written  at  a 
time  when  at  least  an  attempt  at 
adultery  had  been  made  by  the  de- 
fendant ;  but  a  drafl,  in  the  defen- 
dant's hand-writing,  of  a  letter  writ- 
ten by  the  wife,  in  answer  to  a  letter 
of  Mrs.  B.  to  the  wife,  is  receivable  in 
evidence,  as  is  the  letter  of  Mrs.  B. 

Ibid. 

AGENT. 

See  Attorney,  5,  6. — Lanu  Agekt. 

Accounts  kept  by  a  clerk,  who  was 
the  agent  of  all  the  parties,  are  re- 
ceivable in  evidence,  without  hia  being 
called  as  a  witness.  Brierley  v. 
Cripps,  709 

AGREEMENT. 

See  Pleading,  1, 2. 

1.  If  an  agreement  is  in  the  alter- 
native, and  one  branch  of  the  alterna- 
tive cannot  by  law  be  performed,  the 


AMENDMENT. 


ASSAULT. 
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party  is  bound  to  perform  die  other. 
SUvetww.  Webb,  60 

2.  A.  was  in  custody  on  a  ca,  «a., 
and,  in  consideration  of  the  plaintiff 
consenting  to  his  discharge,  B.  agreed 
to  pay  d5/.|  or  to  surrender  A.  to  the 
sheriff*.  A.,  on  a  subsequent  day, 
offered  to  surrender  himself  to  the 
sheriff*,  who  would  not  retake  him,  as 
the  plaintiff*  had  consented  to  his  dis- 
charge:— Held,  that  the  agreement 
was  absolute  for  the  payment  of  the 
S5l,,  and  that  the  other  alternative 
was  not  satisfied  by  the  offer  of  the 
surrender.  Ibid, 

d.  The  London 9 correspondents  of 
a  bouse  at  Rio,  having  bills  sent  for 
acoeptance,  accompanied  by  a  notice 
that  direction  had  been  given  to  the 
Hamburgh  correspondents  of  the  Rio 
house  to  remit  to  them  the  proceeds 
of  certain  cargoes,  wrote  to  the  house 
at  Hamburgh  to  inquire  the  amount. 
The  Hamburgh  house  in  reply,  wrote 
that  they  had  been  directed  to  remit 
the  proceeds  of  110  bags  of  coffee, 
which  were  not  then  disposed  of  :— 
Held,  that  this  letter  was  sufficient 
evidence,  in  an  action  for  money  had 
and  received,  of  an  agreement  on  the 
part  of  the  house  at  Hamburgh  to 
remit  such  proceeds.  Fruhling  v. 
Schroder,  103 

4.  A.  by  agreement,  not  under 
seal,'  in  consideration  of  B.'s  consent- 
ing to  a  supersedeas  of  a  commission 
against  him,  undertook,  m  the  event 
i^his  recovering  a  certain  ettate,  to 
liquidate  B.*s  claim  on  him,  which  he 
was  not  bound  legally  to  do : — Held, 
that  this  raised  an  implied  promise  on 
the  part  of  A.  to  take  some  steps  for 
recovery  of  the  estate.  Edmunds  v. 
Wilkinson,  SS7 

AMENDMENT. 

See  Perjury,  5,  6. — Trespass,  3. 

1.  A  Judge  sitting  at  Nisi  Prius 
has  no  power  to  order  an  amendment 
of  the  award  of  the  venire  faciat  on 

VOL.  VII. 


the  Nisi  Prius  record.    Adams  v. 
Power,  76 

2.  If  the  time  of  the  suing  out  of 
the  writ  is  not  stated  in  the  Nisi  Prius 
record,  the  Judge  at  the  trial  will 
allow  the  plaintiff*  to  amend  by  annex- 
ing the  writ  to  the  Nisi  Prius  record. 
Cox  V.  Painter,  767 

ARREST. 

See  Bankrupt,  4. — Contempt,  2. — 
Wounding,  6. 

ARREST  OF  PRIVILEGED 
PERSON. 

See  Malicious  Arrest,  1. 

ARSON. 
See  Burking. 

ARTICLES  OF  THE  PEACE. 

If  after  the  grand  jury  are  dis- 
charged a  prisoner  charged  with  ma- 
liciously shooting  is  acquitted,  the 
Judge  will  not  order  the  prisoner  to 
be  detained  while  articles  of  the  peace 
against  the  prisoner  are  prepared. 
Rex  V.  Holt,  518 

ASSAULT  WITH  INTENT  TO 
COMMIT  RAPE. 

See  Rape,  2,  3. 

ASSAULT. 

1.  A.  having  written  a  novel,  B. 
published  a  libel  on  A.  and  his  family 
in  the  form  of  a  critique  on  the  novel, 
for  which  A.  beat  him.  B.  brought 
an  action  for  the  assault,  and  A.  a 
cross  action  for  the  libel: — Held, 
that  in  the  action  for  the  assault, 
the  libel  might  be  given  in  evi- 
dence in  mitigation  of  damages,  al- 
though it  was  the  subject  of  another 
action;  but  that  being  so,  the  de- 
fendant ought  not  to  derive  much  ad- 
vantage from  it  in  diminishing  the 
damages.  Frasery.  Berkeley,       621 
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ASSUMPSIT. 


ATTORNEY. 


2.  Held  also,  that  the  defendant 
need  not  put  in  the  novel  to  shew  that 
the  criticism  in  the  libel  was  unfair, 
neither  could  the  plaintiff  give  the  no- 
vel in  evidence  to  shew  that  the  cri- 
tique was  a  fair  one ;  but  the  plain- 
tiff's counsel,  in  his  reply,  might 
assume  that  certain  passages  were 
contained  in  the  work,  and  argue  that 
the  critique  was  not  unfair.  Ibid. 

3.  If  a  critic,  in  criticising  a  work, 
goes  out  of  his  way  to  attack  the  pri- 
Tate  character  of  the  author,  this  is  a 
libel.  Ibid. 

ASSUMPSIT. 

See  Pleading,  1,  2. 

1.  In  assumpsit,  payments  which 
do  not  amount  to  a  bar  to  the  action, 
but  merely  go  to  reduce  the  plaintiff's 
demand,  need  not  be  specially  plead- 
ed, but  may  be  given  in  evidence 
in  mitigation  of  damages,  under  a 
pica  of  non-assumpsit.  Lediard  v. 
Boucher,  1 

2,  A  defendant  in  assumpsit  plead- 
ed as  to  20/.  payment,  and  as  to  the 
residue,  a  set-off: — Held,  that  on 
these  pleadings  the  defendant  must 
begin.     Coxhead  v.  Huuhf  63 

S.  For  the  defence  no  evidence  was 
given  of  the  set-off,  and  payments 
were  proved  to  the  amount  of  12/.  1 0^. 
only : — Held,  that,  on  this  evidence, 
the  plaintiff  could  only  recover  7/.  10s. 
as  that  part  of  the  payment  of  20/. 
which  was  not  proved,  and  Is,  for  the 
residue  ;  and  that  the  fact  that  these 
pleas  were  pleaded  after  the  delivery 
of  particulars  of  demand,  which  spe- 
cified a  claim  to  a  larger  amount, 
made  no  difference.  Ibid. 

4.  In  assumpsit,  the  declaration 
stated  that  the  defendant  agreed  to 
build  houses  according  to  a  specifica- 
tion. Breach — that  he  did  not  build 
according  to  the  specification.  Plea 
— that  the  defendant  did  build  accord- 
ing to  the  specification : — Held,  that, 
on  this  issue,  the  plaintiff  must  begin 


and  prove  that  the  defendant  had  not 
built  according  to  the  apecificatione 
Smith  V.  Daviest  307 

ATTEMPT  TO  COMMIT  MIS- 
DEMEANOR. 

See  MlSDBM2ANOR. 

ATTORNEY. 
See  Detinue,  1,  2,8. — Election. — 
Malicious  Arrest. — Neolioencb, 
2,3. 

1.  If  an  attorney  deliver  a  bill  to 
his  client  duly  signed,  for  business  in 
Court,  and  another  separate  bill  for 
conveyancing,  not  signed ;  in  an  ac- 
tion for  the  amount  of  the  conveyanc- 
ing bill,  its  not  being  signed  is  no  ob- 
jection at  the  trial:  but  a  Judge 
would,  on  application,  order  both 
bills  to  be  taxed.  Becke  v.  Penn,  397 

2.  If  A.,  having  employed  an  at- 
torney to  defend  an  action,  assign  his 
property  to  trustees  for  the  benefit  of 
his  creditors,  and  the  trustees  direct 
the  attorney  to  go  on  with  the  de- 
fence— they  are  liable  to  pay  the  at* 
tomey  for  what  he  does  aller  they  di- 
rected him  to  go  on,  but  are  not  liable 
for  the  bygone  business,  unless  there 
be  an  agreement  in  writing  to  make 
them  so.  Ibid. 

3.  If  the  attorney  of  a  party  au- 
thorise A.  to  pay  money  for  his  client, 
and  A.  pay  it,  and  the  attorney  men- 
tion the  matter  to  his  client,  who  does 
not  disclaim  the  transaction  till  seve- 
ral months  after,  this  is  evidence  to 
go  to  the  jury  Uiat  the  authority  to 
pay  was  authorized  by  the  client. 
Parker  v.  Dubois^  406 

4.  A.'s  attorney  gives  B.  a  written 
authority  to  pay  money  for  A.  This 
authority  does  not  require  a  stamp 
either  as  an  agreement,  or  as  a  power 
of  attorney.  Ibid. 

5.  The  town  agent  of  an  attorney 
has  a  lien  upon  the  money  received 
in  the  particular  cause,  and  upon  the 
papers  in  the  particular  cause,  for  the 


AUTREFOIS  ACQUIT. 


BANKRUPT. 
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amount  due  to  him  by  the  attorney 
for  the  agency  bill  in  that  particular 
cause  only,  and  he  has  this  lien  against 
all  the  world ;  and  if  he  has  had  no 
payment  made  to  him  specifically  on 
account  of  this  cause,  he  is  entitled 
to  this  lien  until  his  agency  bill  in  the 
particular  cause  is  satisfied.  Dicas  v. 
Stockiey,  5S7 

6.  If  the  agent  has  parted  with  the 
possession  of  the  papers  by  his  own 
act,  though  by  mistake,  his  lien  is  at 
an  end ;  but  i£  the  papers  did  not  get 
lawfully  out  of  his  possession,  his  lien 
continues,  and  he  may  maintain  trover 
for  them.  Ibid. 

AUTREFOIS  ACQUIT. 

1.  Held,  by  the  fifteen  Judges, 
that  a  person  who  is  tried  for  felony 
as  a  principal,  and  acquitted,  cannot 
plead  that  acquittal  in  bar  of  another 
indictment,  which  charges  him  with 
being  an  accessory  before  the  fact  to 
the  same  felony.  Rex  v.  Plant  and 
Birchenoughf  575 

%•  Four  persons  were  tried  for  a 
rape  upon  an  indictment  containing 
counts  charging  each  as  principal,  and 
the  others  as  aiders  and  abettors. 
They  were  acquitted ;  and  it  being 
proposed  on  the  following  day  to  try 
three  of  them  for  another  rape  upon  the 
same  person,  (the  second  indictment 
being  the  same  as  the  first,  with  the 
omission  only  of  the  fourth  prisoner), 
they  pleaded  autrefois  acquit  to  the 
second  indictment,  averring  the  iden- 
tity of  the  offences.  To  this  plea 
there  was  a  replication  that  the  of- 
fences were  difierent: — Held^  that, 
on  this  issue,  the  prisoners'  counsel 
must  begin.     Rex  v.  Parry,         Si5 

3.  The  prisoners'  counsel  put  in 
the  commitment  and  the  former  in- 
dictment, and  also  the  minutes  of  the 
former  acquittal  written  on  the  indict- 
ment On  this  evidence  the  jury 
found  that  the  offences  were  the 
same;  and  it  being  reserved  for  the 


opinion  of  the  fifteen  Judges  whether 
there  was  any  evidence  to  justify  and 
support  the  verdict?  and  if  not,  whe- 
ther such  verdict  was  final,  and  ope- 
rated as  a  bar  to  any  further  proceed- 
ings by  the  Crown  upon  the  second 
indictment  ? — their  Lordships  held 
that  the  verdict  of  the  jury  was  final, 
and  the  prisoners  were  discharged. 

Ibid. 

4.  During  the  sitting  under  the 
same  commission,  the  original  indict- 
ment and  minutes  of  the  verdict  upon 
it  are  receivable  in  evidence  in  sup- 
port of  a  plea  of  autrefois  acquit,  with- 
out a  record  being  drawn  up.     Ibid. 

5.  In  order  to  his  pleading  autre- 
fois acquit  in  a  case  of  felony,  the 
prisoner  has  not  a  right  to  a  copy  of 
the  second  indictment,  but  he  has  a 
right  to  have  the  indictment  read 
slowly.  Ibid. 

BAIL. 
See  Postponing  Teiai.,  1,2. 

BANK. 
See  Joint-Stock  Bank. 

BANKRUPT. 

See  Begin,  Right  to,  3. 

1 .  In  an  action  by  the  assignees  of 
a  bankrupt,  in  which  the  bankruptcy 
is  in  dispute,  a  son  of  the  bankrupt, 
who  was  held  out  as  a  partner  with 
him,  but  who  was  in  fact  not  so,  is 
not  a  competent  witness  for  the  assig- 
nees.   Holland  v.  Reeves  and  Porch, 

36 

2.  A.  was  examined  before  com- 
missioners of  bankrupt ;  and  on  his 
examination,  he  produced  a  machine 
copy  of  a  letter  he  had  sent  to  R. 
While  A.  was  before  the  commis- 
sioners* Mr.  E.,  the  solicitor  to  the 
assignees,  made  a  copy  of  the  machine 
copy  of  the  letter  produced  by  A. : — 
Held,  that  in  an  action  by  the  assignees 
of  the  bankrupt  against  A.,  the  copy 
of  the  letter  made  by  Mr.  E.  was 
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not  admissible  in  evidence  against  A., 
without  reading  his  examination,  al- 
though notice  had  been  given  to  A. 
to  produce  the  machine  copy.     Ibid, 

3.  In  an  action  by  the  assignees  of 
a  bankrupt,  the  defendant,  if  he  means 
to  dispute  the  petitioning  creditor's 
debt,  act  of  bankruptcy,  &c.,  must 
give  the  notice  required  by  the  90th 
section  of  the  Bankrupt  Act,  6  Geo.  4, 
c.  1 6 ;  and  a  plea  "  that  F.  was  not 
duly  declared  a  bankrupt''  does  not 
operate  as  such  notice.  Moon  v.  Ra' 
phael,  115 

4.  If  commissioners  of  bankrupt 
issue  a  warrant  to  apprehend  a  bank- 
rupt, and  direct  the  warrant  "  To 
J.  A.  and  W.  S.,  our  messengers,  and 
their  atsisiants,**  &c. ;  this  warrant 
does  not  justify  the  apprehension  of 
the  bankrupt  by  any  one  who  is  not 
in  the  presence,  actual  or  construct- 
ive, of  J.  A.  or  W.  S. ;  and  therefore 
B.,  who  was  the  assistant  of  W.  S., 
in  his  business  of  a  sheriff's  officer, 
is  not  justified  in  apprehending  the 
bankrupt  in  the  absence  of  W.  S.  and 
J.  A.,  although  B.  has  the  warrant  in 
his  possession.    Rex  v.  Whalley^  245 

5.  Held^  also,  that  if  B.,  in  at- 
tempting to  take  the  bankrupt,  be 
struck  down  by  the  bankrupt  with  a 
stone,  and,  in  a  struggle  which  en- 
sued, have  a  part  of  his  nose  bitten 
off  by  the  bankrupt,  this,  in  case 
death  had  ensued  to  B.,  would  have 
been  a  case  of  manslaughter  only. 

IM. 
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See  Assumpsit,  2,  4. — Bill  of  Ex- 
change, 1,5,  8. — Covenant,  2. — 
False  Retubn,  1.  —  MAaauLGE, 
Promise  of. 

1.  In  an  action  of  debt  for  a  pe- 
nalty of  50/.  for  carrying  the  plaintiff 
to  a  prison  under  a  mesne  process 
within  twenty-four  hours;  the  de- 
fendant pleaded  that  it  was  by  the 


plaintiff's  own  consent.  Replication, 
that  the  plaintiff  did  not  consent : — 
Held^  that  on  these  pleadings  the  de- 
fendant should  begin,  as  the  plaintiff 
did  not  go  for  unliquidated  damages. 
SUk  V.  Humphery,  14 

2.  The  new  rule  of  practice  made 
by  the  Judges,  as  to  the  r^ht  to 
begin,  does  not  extend  to  actions  of 
contract.     Lewis  v  Wells^  221 

3.  Trover  by  the  assignees  of  a 
bankrupt  against  die  sheriff  for  goods. 
Plea — that  R.  J.  sued  out  a  writ  of 
Ji.  fa,  against  the  bankrupt,  and  that 
it  was  delivered  to  the  sheriff  before 
the  bankruptcy,  and  that  the  sheriff 
seized  and  sold  the  goods  ;  and  that 
no  docket  had  been  struck  against 
the  bankrupt,  neither  had  the  sheriff 
notice  of  any  act  of  bankruptcy.  Re- 
plication— that  the  judgment  was  ob- 
tained against  the  bankrupt  by  cog- 
novit in  an  action  commenced  by  col- 
lusion,  and  that  the  fiat  issued  within 
two  months  after  the  seisure.  Re- 
joinder— that  the  action  was  com- 
menced  adversely :  —  Held^  diat  on 
these  pleadings  the  plaintiff  must  be- 
gin.    Scoit  V.  LewiSf  347 

4.  The  declaration  stated  the  de- 
fendant agreed  to  deliver  **  bay  of 
good  quality,  and  such  as  no  rea- 
sonable man  would  object  to."  Breach, 
that  although  the  plaintiffs  were  will- 
ing to  accept  the  hay,  the  defendant 
refused  to  deliver  any  other  hay  than 
of  bad  quality.  Plea,  that  the  de- 
fendant tendered  hay  **  of  good  qua- 
lity, and  such  as  no  reasonable  man 
would  object  to,  and  the  plaintiffs 
refused  to  receive  it;  without  this, 
that  the  plaintifl&  were  ready  and 
willing  to  accept  the  residae  of  the 
hay,  as  in  the  declaration  mentioned** 
(concluding  to  the  country): — H€H 
that,  on  these  pleadings,  the  plaintiff 
must  begin,  as  the  plea  was  a  traverse 
of  an  allegation  in  the  declaration. 
Crowley  v.  Paye^  789 
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BILL  OF  EXCHANGE. 

See  Evidence,  8. 

1.  In  an  action  on  a  bill  of  ex- 
change by  the  indorsee  against  the 
acceptor,  the  defendant  pleaded  that 
it  was  an  accommodation  bill,  and 
that  a  blank  acceptance  had  been 
filled  up  and  applied  in  discharge  of 
this  and  other  bills ;  the  plaintiff  re- 
plied that  the  defendant  "  broke  his 
promise  without  such  cause  as  in  that 
plea  alleged  :" — Held^  that  on  these 
pleadings  the  defendant  was  entitled 
to  b^n.     Faith  v.  M*Intyre,        44 

2.  In  an  action  by  the  indorsee 
against  the  acceptor  of  a  bill  of  ex- 
change alleged  to  be  an  accommoda- 
tion bill,  the  drawer  was  called  as  a 
witness  for  the  defendant.  The  Judge 
allowed  him  to  be  examined  under 
the  Stat.  4  &  5  Will.  4,  c.  42,  s.  27, 
his  name  having  been  indorsed  on 
the  postea  under  the  provisions  of 
that  statute.  Ibid. 

3.  A  notary's  clerk,  in  the  course 
of  business,  when  he  had  presented  a 
bill  for  payment,  always  wrote  in  the 
notary's  book,  close  to  an  entry  of 
the  particulars  of  the  bill,  the  answer 
he  obtained,  e.  g.  "  out  of  town,  and 
no  orders:"  —  HeU^  in  an  action 
against  the  drawer,  on  proof  of  the 
death  of  the  clerk  who  made  it,  such 
an  entry  was  admissible  as  evidence 
of  the  dishonour  of  the  bill.  Poole 
V.  Dicas,  79 

4.  Where  a  party  draws  a  bill  in 
a  name  difierent  from  that  which  he 
generally  used  at  the  time,  it  is  not 
necessary  in  an  action  against  the 
acceptor  to  shew  that  such  name  was 
on  the  bill  at  the  time  it  was  accepted. 
Schultz  V.  Astley,  99 

5.  Assumpsit  on  a  bill  of  exchange 
by  indorsee  against  acceptor.  The 
only  plea  was,  that  the  bill  had  been 
altered  after  acceptance : — Held^  that 
the  defendant's  counsel  had  the  right 
to  begin,  and  that  upon  his  calling  for 
the  billy  the  plaintiff's  counsel  ought 


to  produce  it  without  notice*    Barker 
V.  Malcolm,  101 

6.  To  assumpsit  on  a  bill  of  ex- 
change by  indorsee  against  drawers, 
it  was  pleaded  that  the  bill  was  drawn 
by  a  partner,  but  not  for  partnership 
purposes,  and  was  indorsed  to  the 
plaintiff  after  it  became  due.  The 
replication  was,  that  it  was  not  in^ 
dorsed  after  it  became  due,  but  was 
indorsed  to  and  taken  and  received 
by  the  plaintiff  before  it  became  due : 
— Held,  that  it  was  sufficient  for  the 
plaintiff  to  put  in  the  bill,  and  not 
necessary  that  he  should  give  any 
evidence  to  shew  that  the  bill  was 
indorsed  to  him  before  it  became  du^ 
Parkin  v.  Moon,  408 

7.  A.  drew  a  bill  on  B.,  and  en- 
.  dorsed  it  to  a  bank,  at  which  he  (A.) 

had  an  account.  B.  accepted  the 
bill;  but  not  paying  it,  it  was  re- 
turned noted  to  the  bank,  who  en- 
tered it  on  the  debit  side  of  A.'s  ac- 
count, "  B.'s  return,  100/.  6*."  The 
state  of  A.'s  account  at  the  time  of 
the  entry,  and  up  to  the  commence- 
ment of  the  action  against  B.,  was 
against  A.  to  the  amount  of  about 
400/.  It  was  proved  that  the  bank 
had,  on  former  occasions,  allowed  A. 
to  overdraw  his  account  to  the  amount 
of  500/.  or  600/. ;  but  there  was  not 
any  agreement  that  they  should  do 
so : — Heldj  that  these  tiicta  did  not 
prove  a  plea  that  the  bank  had  re- 
ceived from  A.  1 00/.  6#.  in  satisfac- 
tion of  the  bill.    Ryderr.  WUktt,  608 

8.  In  an  action  against  the  maker 
of  a  promissory  note  for  100/.,  the 
defendant  pleaded  that  it  was  agreed 
between  him  and  the  payee,  at  the 
time  of  making  the  note,  that  the 
note  was  to  be  paid  by  his  carrying 
goods  for  the  payee,  and  that  it  was 
endorsed  to  the  plaintiff  without  con- 
sideration. Replication,  that  the 
plaintiff  gave  a  consideration  of  49/. 
for  it : — Held^  that  on  this  issue  the 
defendant  must  begin ;  and  that  if  he 
offered  no  evidence,  the  plaintiff  was 
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entitled  to  a  verdict  for  491.     Ed" 
wards  v.  Jones,  6S3 

9.  To  an  action  on  a  promissory 
note,  payable  to  the  plaintiff  or  order 
on  demand,  with  interest  at  5  per 
cent.,  the  defendant  pleaded  specially, 
to  the  effect  that  the  plaintiff  having 
agreed  with  him  for  the  purchase  of  one 
of  several  shares  in  a  business  in  which 
he  was  engaged  with  others,  an  agree- 
ment in  writing  was  entered  into  be- 
tween them  that  the  amount  should 
be  3867/.  3s,  9d.,  in  part  payment  of 
which  the  plaintiff  would  take  yearly 
the  defendant's  share  of  the  profits  of 
the  concern.  The  agreement,  as  set 
out  in  the  plea,  contained  a  memo* 
randum  that  a  note  of  hand  had  been 
given  for  the  amount,  bearing  interest 
at  5  per  cent. ;  and  there  was  a  clause 
that,  so  long  as  the  defendant  should 
perform  the  conditions  of  the  agree- 
ment, the  plaintiff  would  not  call  upon 
him,  at  any  future  period,  suddenly 
for  the  balance  of  the  note.  The 
note  referred  to  in  the  agreement 
contained,  in  the  body,  a  stipulation 
which  vitiated  it  (viz.  that  the  plain- 
tiff's amount  of  profit  siiould  be  ap- 
?lied  yearly  to  the  liquidation  of  it), 
'he  plea  averred  (inter  alia)  that  the 
note  sued  on  was  substituted,  with 
the  plaintifTs  consent,  for  that  men- 
tioned in  the  agreement,  and  was  sub- 
ject to  its  conditions;  and  further, 
that  the  defendant  performed  his  part 
of  the  agreement;  yet  the  plaintiff, 
notwithstanding,  required  him  to  pay 
the  balance  of  the  note  suddenly, 
and  before  a  reasonable  time  had 
elapsed.  The  plaintiff  replied,  that 
the  defendant,  of  his  own  wrong, 
neglected  and  refused  to  pay  the 
note,  and  that  he  did  not  call  on  the 
defendant  for  payment  suddenly,  and 
before  a  reasonable  time  had  elapsed : 
— Held,  at  Nisi  Prius,  that,  notwith- 
standing the  limited  nature  of  the 
replication,  the  question  of  reasonable 
time  required  proof  of  the  whole  cir- 
cumstances of  the  case ;  also,  that  the 
defendant  might  prove,  by  parol  evi- 


dence, that  the  plaintiff  assented  to 
the  substitution  of  the  note  sued  on 
for  that  mentioned  in  the  agreement ; 
also,  that  the  plaintiff  was  entitled  to 
a  verdict  for  the  interest  due  upon 
the  note,  though  the  ^  jury  should 
think  that  he  was  not  entitled  to  the 
principal  sum,  on  the  ground  of  his 
having  called  for  payment  before  a 
reasonable  time  had  elapsed.  BayUs 
v.  Ringer,  691 

BOUNDARY  ACT. 

See  Venue,  1. 

BRIDGE. 
See  Highway,  3, 

BROKER. 
See  Shipping,  4. 

BUILDING. 
See  Larceny,  5. 

BUILDING  ACT. 

1 .  In  an  action  of  trespass  for  lay* 
ing  bricks  on  the  plaintiff 's  wall,  the 
defendant,  under  the  plea  of  not 
guilty,  may  shew  that  the  wall  was  a 
party  fence  wall,  and  that  he  was  act- 
ing under  the  provisions  of  the  Build- 
ing Act.  Semhle,  that  to  entitle  a 
party  to  raise  such  a  wall  it  is  not  ne- 
cessary that  he  should  give  notice  to 
the  district  surveyor,  and  that  such 
notice  applies  only  to  cases  where  a 
party  intends  to  take  down  any  build- 
ing ;  but,  even  if  such  a  notice  be  re- 
quired, the  district  surveyor  may 
waive  it.  If  a  defendant  intended 
to  proceed  under  the  Building  Act, 
he  would  be  entitled  to  notice  of  ac- 
tion, &c.,  although  he  may  not  have 
acted  exactly  according  to  its  provi- 
sions.    WeUsv.Ody,  22 

2.  The  Building  Act  does  not  pro- 
tect persons  from  actions  for  injuries 
arising  from  the  collateral  conse- 
quences of  their  building,  such  as  ob- 
structing lights.   WeUs  v.  Ody,    410 
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CHAPEL. 
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BURGLARY. 

1.  A  shutter-box  partly  projected 
from  a  house,  and  adjoined  the  side 
of  the  shop  window,  which  side  was 
protected  by  wooden  panelling,  lined 
with  iron : — Heldt  tliat  the  breaking 
and  entering  the  shutcer^box  did  not 
constitute  burglary.  Rex  v.  Pain  and 
Cooper,  1 S5 

%.  An  indictment  for  burglary 
stated  in  one  count  that  the  prisoner 
*'did  break  to  get  out,"  and  in  an- 
other, that  he  *'did  break  and  get 
out :" — Held,  not  sufficient  since  the 
statute  7  &  8  Geo.  4,  c.  29,  s.  11, 
which  uses  the  words  "breakout." 
Rex  Y,  Compton,  1 S9 

3.  A  prisoner  was  indicted  for 
burglary  in  the  dwelling-house  of  J. 
B.  J.  B.  worked  for  one  W.,  who 
did  carpenter's  work  for  a  public 
company,  and  put  J.  B.  into  the  house 
in  question,  which  belonged  to  the 
company,  to  take  care  of  it,  and  some 
mills  adjoining.  J.  B.  received  no 
more  wages  aAer  than  before  he  went 
to  live  in  the  house: — Held,  not 
rightly  laid.  Rex  v.  RawUngs  and 
Clark,  150 

4.  A  room  door  was  latched,  and 
a  person  lifted  the  latch  and  entered 
the  room,  and  concealed  himself  for 
the  purpose  of  committing  a  robbery 
there,  which  he  afterwards  accom- 
plished. Two  other  persons  were 
present  with  him  at  the  time  he  lifted 
the  latch,  for  the  purpose  of  assisting 
him  to  enter,  and  screened  him  from 
observation  by  opening  an  umbrella. 
It  was  held,  that  the  two  were  in  law 
parties  to  the  breaking  and  entering, 
and  were  answerable  for  the  robbery 
which  took  place  afterwards,  though 
they  were  not  near  the  spot  at  the 
time  when  it  was  perpetrated.  Rex 
T.  Jordan,  Sullivan,  Mott,  and  Scale, 

432 

5.  In  burglary,  where  the  break- 
ing is  one  night,  and  the  entry  the 
night  after,  a  person  present  at  the 
breaking,  though  not  present  at  the 


entering,  is  in  law  guilty  of  the  whole 
offence.  Ibid* 

6.  Raising  a  window  which  is  shut 
down  close,  but  not  fastened,  though 
it  has  a  hasp  which  might  have  been 
fastened,  is  a  breaking  of  the  dwell- 
ing-house.    Rex  V.  Hyams,         441 

7.  A  gardener  lived  in  a  house  of 
his  master,  quite  separate  from  the 
dwelling-house  of  his  master,  and  the 
gardener  had  the  entire  control  of  the 
house  he  lived  in,  and  kept  the  key : 
— Held,  that  on  an  indictment  for 
burglary,  the  gardener's  house  might 
be  laid  either  as  his,  or  as  his  mas- 
ter's.   Rexv.Rees,  568 

BURNING. 
See  Nboligence,  4. 
A  stack  of  which  the  lower  part 
consists  of  cole-seed  straw  and  the 
upper  part  of  wheat  stubble,  is  not  a 
stack  of  straw,  and  the  setting  it  on 
fire  is  therefore  not  a  capital  offence, 
within  the  stat.  7  &  8  Geo.  4,  c.  SO, 
8.  17.     Rexv,  Tottenham,  287 

CATTLE  STEALING. 
See  Reward,  8. 


CERTIFICATE  UNDER 
STAT.  OF  ELIZ. 
See  Costs. 


THE 


CHALLENGE  OF  JURORS. 

1.  Since  the  Jury  Act,  6  Geo.  4, 
c.  50,  the  Crown  is  not  to  be  put  to 
shew  grounds  of  challenge  of  jurors  in 
a  case  of  felony  till  the  panel  is  ex- 
hausted, and  that  statute  makes  no 
alteration  of  the  law  in  this  respect. 
Rex  v.  Parry,  825 

2.  A  prisoner  in  a  case  of  felony 
having  challenged  twenty  jurors  pe- 
remptorily, cannot  withdraw  one  of 
those  challenges  to  challenge  another 
juior  instead  of  one  that  he  had  pre- 
viously challenged.  Ibid, 

CHAPEL. 

See  Sacrilege. 
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COIN. 


CONFESSION. 


CHARACTER,  EVIDENCE  OF. 

See  Counsel  for  Prisoners,  2,  3. — 
Witness,  3,  5. 

CHURCH  RATES. 

See  Libel,  Id. 

CHURCH  TOWER. 

See  NoisANCE,  2. 

COGNOVIT. 

Held^  that  a  cognovit  which  is  filed 
may  be  proved  by  putting  in  an  ex- 
amined copy  without  producing  the 
original,  and  that  the  subscribing 
witness  may  prove  that  he  saw  the 
party  sign  a  cognovit,  of  which  the 
paper  produced  is  a  copy.  Jones  v. 
Lewis^  347 

COIN. 

1.  To  convict  a  prisoner,  under 
the  Stat.  2  Will.  4,  c.  34,  s.  10,  of 
the  felony  of  having  in  his  possession 
a  mould,  upon  which  was  impressed 
the  resemblance  of  the  obverse  side 
of  a  shilling,  the  jury  must  be  satisfied 
that,  at  the  time  the  prisoner  had  it 
in  his  possession,  the  whole  of  the  ob- 
verse side  of  the  shilling  was  impres- 
sed on  the  mould ;  a  part  is  not  suffi- 
cient.    Rex  V.  Foster^  494 

2.  On  an  indictment  of  the  stat.  it 
Will.  4,  c.  34,  8.  10,  for  the  felony  of 
making  a  mould  *'  intended  to  make 
and  impress  the  figure  and  apparent 
resemblance  of  the  obverse  side"  of  a 
shilling,  it  is  sufficient  to  prove,  that 
the  prisoner  made  the  mould,  and  a 
part  of  the  impression,  though  he  had 
not  completed  the  entire  impression. 
Rex  V.  Foster,  495 

3.  If  two  utterers  of  counterfeit 
coin,  with  a  general  community  of 
purpose,  go  different  ways  and  utter 
coin  apart  from  each  other,  and  not 
near  enough  to  assist  each  other, 
their  respective  utterings  are  not  joint 
utterings  by  both.     Rex  v.  Manners, 

801 


COMMENCEMENT  OF  THE 
SUIT. 

See  Amendkbnt,  2. 

COMMISSION. 
See  Land  Agent. 

COMMITMENT. 
See  Maoistratx,  1. 

COMPARISON  OF  HANDS. 
See  Evidence,  8,  10,  11. 

CONCEALMENT  OF  BIRTH. 

1.  If  the  body  of  a  dead  chOd  be 
secretly  buried  or  otherwise  disposed 
of  by  an  accomplice  of  its  mother, 
the  accomplice  acting  as  her  agent  in 
the  matter,  the  mother  of  the  child  is 
punishable  under  the  stat.  9  Geo.  4, 
c.  31,  8.  14.  kex  ▼.  Douglas  and 
Hall,  644 

2.  Semhle,  that  although  under 
8. 14  of  the  stat.  9  Gto.  4,  c.  31,  the 
woman  only  is  indictable  for  conceal- 
ment of  the  birth  of  a  dead  chQd*  yet, 
that  any  other  person  who  has  coun- 
selled the  concealment,  is  indictable 
under  s.  31  of  the  same  statute,  llnd. 

CONFESSION. 

See  Deposition,  2. 

1.  It  is  not  necessary  to  call  the 
magistrate  or  his  clerk  to  prove  the 
due  taking  in  writing  of  a  prisoner's 
confession.     Rex  v.  Hopes^  136 

2.  Where  a  magistrate  baa  signed 
the  examination  of  a  prisoner  under 
7  Geo.  4,  c.  64,  in  order  to  allow  it 
to  be  read  on  the  trial,  it  is  snflBcient 
to  prove  the  handwriting  of  the  ma* 
gistrate,  and  to  shew  that  the  exami- 
nation is  that  of  the  particular  pri- 
soner.    Rex  V.  Foster,  148 

3.  If  a  prisoner's  examination  be- 
fore a  magistrate  conclude  *'  taken 
and  smorn  biefore  me,"  and  under  that 
be  the  magistrate's  signature,  it  is 
not  receivable  in  evidence;  and  the 
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Judge  will  neither  allow  the  magis- 
tnte's  clerk  to  prove  that  in  fact  it 
was  not  sworn,  nor  will  he  receive 
parol  evidence  of  what  the  prisoner 
said.     Rex  V.  Rivers,  177 

4.  A  statement  made  by  a  prisoner 
when  he  is  drunk,  is  receivable  in 
evidence ;  and  semble,  that  if  a  con- 
stable gave  him  liquor  to  make  him 
aoy  in  the  hope  of  his  saying  some-* 
thing,  that  will  not  render  the  state- 
ment inadmissible,  but  it  will  be  mat- 
ter of  observation  for  the  Judge  in 
his  summing  up.  Rex  v.  Spilsbury, 
Ferrall,&c.  187 

5.  If  a  prisoner,  during  the  exa- 
mination of  the  witnesses  against  him 
before  the  magistrate,  make  an  ob- 
servation, parol  evidence  may  be 
given  of  such  observation,  if  the  ma- 
gistrate's clerk  prove  that  he  only 
took  down  the  evidence  of  the  wit- 
nesses, and  the  statement  of  the  pri- 
soner after  the  evidence  against  him 
was  concluded.  Ibid. 

6.  A  magistrate  returned  with  the 
depositions,  that  the  prisoner  said — 
*•  I  decline  to  say  any  thing:" — Held, 
that,  under  these  circumstances,  a 
witness  for  the  prosecution  could  not 
be  allowed  to  give  evidence  of  the 
terms  of  a  confession,  which,  he  stated, 
the  prisoner  made  in  the  presence  of 
the  magistrate,  and  while  under  exa- 
mination. Rex  V.  Walter,  267 

7.  A.  being  in  the  custody  of  a  con- 
stable, on  a  charge  of  felony,  was 
taken  by  the  constable  to  an  inn, 
where  the  inn-keeper,  in  the  hearing 
of  the  constable,  held  out  an  induce- 
ment to  A.  to  confess ;  and  A.,  in 
the  hearing  of  the  constable,  made  a 
confession  to  the  inn-keeper,  which, 
at  the  trial,  the  constable  was  called 
to  prove: — Semble,  that  tliis  confes- 
sion was  not  receivable  in  evidence. 
Rex  V.  Pountney,  302 

8.  A  witness  stated  that  a  pri- 
soner charged  with  felony  asked  him 
if  he  had  better  confess,  and  the  wit- 
ness replied  that  he  had  better  not 


confess,  but  that  the  prisoner  might 
say  what  he  had  to  say  to  him,  for  it 
should  go  no  further.  The  prisoner 
made  a  stBitementi^^Held,  that  it 
was  receivable  in  evidence  on  the 
trial.     Rex  v.  Thomtu,  345 

D.  On  a  prisoner  being  taken  be- 
fore a  magistrate  on  a  charge  of  for- 
gery, the  prosecutor  said,  in  the  hear- 
ing of  the  prisoner,  that  he  considered 
the  prisoner  as  the  tool  of  G.,  and 
the  magistrate  then  told  the  prisoner 
to  be  sure  to  tell  the  truth:  upon  this 
the  prisoner  made  a  statement:— 
Held,  that  this  statement  was  receiv- 
able in  evidence.  Rex  v.  Coutt,  48d 

10.  A  prosecutor  said  to  the  pri- 
soner, "  I  should  be  obliged  to  you 
if  you  would  tell  us  what  you  know 
about  it,  if  you  will  not,  we  of  course 
can  do  nothing  -^-^Held,  that  this  was 
such  an  inducement  to  confess  as 
would  exclude  what  the  prisoner  said. 
Rex  V.  Partridge,  551 

1 1 .  The  prisoner's  statement,  taken 
down  on  the  examination  before  the 
magistrate,  may  be  proved  without 
calling  either  the  magistrate  or  his 
clerk.  It'is  no  objection  to  the  giv- 
ing in  evidence  the  prisoner's  state- 
ment before  the  magistrate,  that  it 
was  made  in  answer  to  questions  put 
by  the  magistrate,  if  it  was  read  over 
to  him,  and  he  said  it  was  correct. 
Rex  V.  Rees,  568 

1 2.  A  constable,  who  apprehended 
a  prisoner,  asked  him  what  he  had 
done  with  the  tap  he  had  stolen  from 
the  prosecutor's  premises;  and  said, 
*'  You  had  better  not  add  a  Ke  to  the 
crime  of  theft:'* — Held,  that  a  con- 
fession made  to  the  constable  was 
not  receivable  in  evidence.  Rex  v. 
Shepherd,  579 

18.  A  prisoner's  statement,  on  his 
examination  before  a  magistrate,  may 
be  given  in  evidence,  (if  neither  the 
magistrate  nor  his  clerk  is  in  Court), 
on  proof  by  a  witness  who  was  at  the 
examination  of  the  handwriting  of  the 
magistrate  to  the  depositions  returned 
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to  the  Court,  and  also  that  it  was 
taken  down  in  writing  and  read  over 
to  the  prisoner.  Rex  v.  Reading,  649 

14.  There  is  a  difference  of  opi- 
nion among  the  Judges  whether  a 
confession  made  to  a  person  who  has 
no  authority,  after  an  inducement 
held  out  by  that  person,  is  receivable 
in  evidence.     Rex  v.  Spencer,      776 

15.  What  the  wife  of  a  person 
charged  with  felony  says  in  his  pre- 
sence and  hearing  is  admissible  in 
evidence  on  the  trial.  Rex  v.  Bart' 
kit,  882 

16.  It  is  no  objection  to  a  prison- 
er's statement  made  before  the  magis- 
trate being  received  in  evidence,  that 
a  part  of  it  was  in  answer  to  ques- 
tions put  by  the  magistrate.         Ibid, 

CONSPIRACY. 

If  the  counts  of  an  indictment 
for  a  conspiracy  be  framed  in  a  gene- 
ral form,  a  Judge  will  order  that  the 
prosecutor  shall  furnish  the  defend- 
ants with  a  particular  of  the  charges ; 
and  that  particular  should  give  the 
same  information  to  the  defendants 
that  would  be  given  by  a  special 
count.  But  the  Judge  will  not  com- 
pel the  prosecutor  to  state  in  his  par- 
ticular the  spedfic  acts  with  which 
the  defendants  are  charged,  and  the 
times  and  places  at  which  those  acts 
are  alleged  to  have  occurred.  Rex 
V.  Hamilton,  WoolJ,  &c.  448 

CONTEMPT. 

1.  A  witness  in  a  prosecution,  tried 
at  the  King's  Bench  sittings,  struck 
the  defendant  after  the  trial  was  over, 
as  both  were  in  the  lobby  of  the 
Court.  The  witness  being  brought 
into  Court  in  custody,  and  evidence 
given  of  these  facts,  the  Judge  com- 
mitted him  to  the  custody  of  the 
marshal  for  three  days  for  this  con- 
tempt of  the  Court.  Rex  v.  Wig^ 
%.  4 

%,  A  person  who  is  subpoenaed  as 


a  witness  in  a  criminal  prosecntioiiy 
tried  at  the  King's  Bench^sittings,  but 
who  is  committed  for  a  contempt  of 
that  Court  in  striking  the  defendant, 
has  the  same  privilege  from  arrest  in 
returning  home  from  the  prison  afbr 
his  imprisonment  has  expired,  that 
he  would  have  had  in  returning  home 
from  the  Court,  if  he  had  not  been 
committed.  /6idL 

CONTRACT. 
See  Joint  Cokt&act. 

CONVEYANCING. 
See  Attornbt,  1. 

COPYHOLD. 
A.,  being  the  owner  of  a  copyhold, 
made  a  conditional  surrender  of  it, 
in  the  year  1826,  to  W.,  to  secure 
money  lent.  In  1882  A.  sold  the 
copyhold  to  G.,  and  made  a  surrender 
of  it  to  him  absolutely.  In  1888  G. 
was  admitted  tenant;  and,  in  1884, 
W.  was  also  admitted  tenant: — Held, 
that,  on  ejectment  brought  by  W., 
he  was  entitled  to  recover.  Deed. 
Wheeler  v.  Gibhone^  \  6 1 

CORONER'S  INQUISITION. 

1 .  If  several  jurors  on  a  coroner's 
inquest  have  the  same  Christian  and 
surname,  it  is  not  necessary,  in  the 
caption  of  the  inquisition,  to  distin- 
guish them  by  abode  or  addition. 
Ilex  V.  Nicholas,  588 

2.  An  inquisition  for  manslaughter, 
which  charges  that  the  principals  in 
the  second  degree  were  "  feloniously 
present,  then  and  there  abetting,  aid- 
ing, and  assisting,"  is  bad,  as  the  word 
"  feloniously"  only  extends  to  the 
word  "  present."  Ibid, 

8.  The  concluding  averment,  "  and 
so  the  jurors  do  say,"  does  not  re- 
quire either  time  or  place  to  be  stated 
in  it.  Ihid. 

4.  A  coroner's  inquisitionlfor  man- 
slaughter stated  the  inquest  to  have 
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been  held  on  the  5th  of  January,  in 
the  7th  W.4,  and  in  the  year  1837, 
and  suted  that  J.  M.  of,  &c.,  on  the 
28th  of  December,  in  the  year  afore- 
Maidf  made  an  assault,  &c.:  Held, 
bad,  as  the  offence  was  charged  to 
have  been  committed  on  an  impos- 
sible day.     Rex  v.  Mitchell,         800 

CORPORATION. 
Semble,  that  the  Municipal  Reform 
Act  does  not  create  new  corporations. 
Ludlow  Corporations  v.  Tyler^      537 

COSTS. 

See  Expenses,  Trespass,  4. 

1.  If  on  a  summons  to  admit  the 
handwriting  of  the  defendant,  his  at- 
torney refuse  to  admit  it,  and  the 
usual  order  be  made;  the  Judge  at 
the  trial  will  certify  for  the  costs  of 
a  witness  who  is  called  to  prove  the 
handwriting,  if  such  witness  in  his 
examination  tit  chief  deposes  to  no 
other  fact.    Stracey  v.  Blake,       404 

2.  After  a  trial,  the  Judge  certi- 
fied, under  the  statute  of  Elizabeth, 
to  deprive  a  plaintiff  of  costs,  and  in 
the  ensuing  term  new  facts,  which 
did  not  appear  at  the  trml,  being  laid 
before  him  on  affidavits,  an  order  was 
granted  by  his  Lordship  to  annul  the 
certificate.  Anderson  v.  Shemnn,  5i7 

COUNSEL  IN  CIVIL  CASES. 

See  Witness,  5, 

1.  Whether,  in  a  civil  case,  if  a 
party  conduct  his  own  cause,  and  ex- 
amine the  witnesses,  he  can  be  allow- 
ed to  have  the  assistance  of  counsel 
to  argue  points  of  law :—  Qiuxre,  but 
semble,  that  he  cannot.  Moscati  v. 
Lawson,  32 

2.  Where  the  defendant  had  begun 
and  had  closed  his  case,  and  the 
plaintiffs  counsel  had  after  that,  in 
his  address  to  the  jury,  read  a  let- 
ter which  he  caused  one  of  defen- 
dant's witnesses  to  prove,  but  neither 
gave  it  in  evidence  nor  adduced  any 


evidence  at  all,  the  Judge  would  not 
allow  the  defendant's  counsel  to  re- 
ply, but  suggested  tliat  the  plaintiff's 
counsel  should  have  the  letter  read, 
and  that  the  defendant's  counsel 
should  reply.      Faith  v.  M^fntyre, 

44 

3.  The  counsel  for  a  defendant  haa 
no  right  to  open  facts  which  he  is  not 
in  a  condition  to  prove :  therefore, 
where  a  witness  has  given  evidence 
of  a  conversation  between  the  defen- 
dant and  himself,  at  which  no  one 
else  was  present,  the  defendant's 
counsel  has  no  right  to  make  a  state- 
ment of  that  which  his  client  has 
given  him  aa  an  account  of  the  trans- 
action.    Stevens  v.  Webb,  60 

4.  On  the  trial  of  an  action  brought 
in  formd  pauperis,  a  King's  counsel 
or  Serjeant  may  appear  for  the  plain- 
tiff alone,  without  a  junior.  James 
V.  Harris,  257 

5.  If  the  counsel  for  a  defendant 
in  his  address  to  the  jury  cite  a  case, 
but  call  no  witnesses,  the  plaintiff's 
counsel  has  a  right  to  observe  on 
the  case  cited.     Power  v.  Barham, 

356 

6.  If  the  counsel  for  a  defendant 
has  addressed  the  jury  and  examined 
witnesses,  he  has  no  right  then  to 
address  the  Judge  for  a  nonsuit. 
Roberts  v.  Croft  and  Miller,         376 

7.  Where  the  defendants  had 
pleaded  a  joint  plea  of  Not  guilty, 
the  Judge  will  not  allow  the  counsel 
of  each  defendant  either  to  cross- 
examine  separately,  or  to  address  the 
jury  separately.     Seale  v.  Evans  and 

fVood,  593 

COUNSEL  FOR  PRISONERS. 

1.  Practice  on  trials  for  felony 
when  the  prisoner  has  counsel,      676 

2.  A  prosecutor's  counsel  in  a 
case  of  felony  has  in  strictness  the 
right  of  reply,  though  the  counsel  for 
the  prisoner  only  calls  witnesses  to 
character :  but  semble,  that  it  is  not 
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a  right  which  in  practice  ought  to  be 
exercised  y  except  under  yery  special 
circumstances.      Rex  v.  Slannard^ 

673 
S,  In  a  case  of  felony,  if  witnesses 
are  called  to  the  character  of  the  pri- 
soner, this  gives  the  prosecutor's 
counsel  a  right  to  reply  on  the  whole 
case,  and  not  merely  to  observe  on 
the  evidence  to  character ;  and  it  is 
entirely  at  the  discretion  of  the  pro- 
secutor's counsel  whether  he  will  ex- 
ercise his  right  of  reply  or  not.  Rex 
V.  Whiting  and  Harvey^  771 

4.  In  a  case  of  felony,  where  there 
is  counsel  for  the  prisoner,  the  coun- 
sel for  tlie  prosecution  ought  always 
to  open  the  case ;  but  he  should  not 
open  if  the  prisoner  has  no  counsel, 
unless  there  be  some  peculiarity  in 
the  facts  of  the  case  to  require  it. 
Rex  V.  Gascoine^  772 

5.  Declarations  of  a  prisoner  (not 
being  confessions),  which  are  pro- 
posed to  be  given  in  evidence  on  the 
trial  of  a  case  of  felony,  ought  to  be 
opened  by  the  counsel  for  the  prose- 
cution.    Rex  v.  Hartel,  773 

6.  In  cases  of  felony,  any  conver- 
sation or  declaration  of  the  prisoner, 
which  is  intended  to  be  given  in  evi- 
dence, should  be  opened  by  the  coun- 
sel for  the  prosecution,  unless  it  be  a 
confession,  and  then  it  should  not  be 
opened.     Rex  v.  Davis,  785 

COVENANT. 

See  Landlord  and  Tenant,  6,  7, 
28,  29. 

1 .  Although  an  action  of  covenant 
on  a  lease,  by  the  assignee  of  the 
lessee  against  the  lessor,  is  local,  and 
properly  triable  in  the  county  where 
the  property  is  situate;  yet  the  Judge 
at  Nisi  Prius  in  another  county  will 
not  be  warranted  in  refusing  to  re- 
ceive evidence,  and  nonsuiting  the 
plaintiff;  or,  if  he  persist  in  appear- 
ing, in  directing  a  verdict  for  the 


defendant,  where  the  lact  of  the  pre- 
mises being  situate  in  a  ootinty  dif- 
ferent from  that  in  which  the  venae 
is  laid,  does  not  appear  on  the  hice 
of  the  record.     Boyes  v.  Hewetmm^ 

127 
2.  If,  in  an  action  of  covenant  for 
non-repair,  &c.,  the  defendant  plead 
affirmative  pleas,  which  are  denied 
by  the  replication,  the  defendant  is 
entitled  to  b^to.     Lems  v.   Wdls^ 

221 

CRIME. 
See  FoRBieKSR. 

CRUELTY  TO  ANIMALS. 

1 .  If  a  person  who  has  ill-treated 
a  horse  be  apprehended  by  one  who 
is  neither  the  owner  of  the  horse  nor 
a  peace  officer,  the  person  so  appre- 
hending is  not  entitled  to  notice  of 
action  under  the  19th  sect,  of  the 
Stat.  6  &  6  Will.  4,  c.  59.  Hophnt 
v.  Crowe,  373 

2.  If  under  that  stat.,  s.  9,  a  peace 
officer  be  required  by  another  person 
to  take  a  third  person  into  custody 
for  cruelty  to  a  horse,  not  committed 
in  the  officer's  own  view,  the  officer, 
before  taking  the  party  into  custody, 
should  either  inquire  into  all  the  par- 
ticulars, or  should  see  the  animal  so 
as  to  form  a  judgment  as  to  what  has 
occurred.  Ibid. 

CUSTOM. 

The  general  law  as  to  a  custom  is, 
that,  if  you  shew  its  existence  ac  a 
distant  time,  and  there  is  no  evidence 
that,  at  any  certain  time,  it  did  not 
exist,  a  jury  may  infer  that  it  went 
back  as  far  as  the  reign  of  Richard 
the  First,  which  is  the  time  of  l^al 
memory.  Leuhhart  v.  Confer,  119 
(But  sec  Drewette  v.  Sheard,  465). 

DAMAGE. 

See  Nuisance,  2. 


DEPOSITION- 
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DAMAGES. 

See  Assault,  1,  2. — False  Impri- 
sovMENT,  2. — Trover,  3,  6,  7. — 
Warranty,  5,  6,  7, 8. 

DEEDS.  STEALING. 

On  an  indictment  on  the  stat.  7  &  8 
Geo.  4,  c.  29,  s.  23,  for  stealing  writ- 
ings relating  to  real  estates,  the  jury 
must  be  satisfied  that  the  defendant 
took  them  under  such  circumstances 
as  would  have  amounted  to  larceny, 
if  the  writings  in  question  had  been 
the  subject  of  larceny.    Rex  v.  John, 

824 

DEPOSITION. 

1.  It  is  the  duty  of  a  magistrate  to 
retwm  all  the  depositions  taken  against 
a  prisoner,  and  not  merely  the  depo- 
sitions of  those  whom  he  thinks  pro- 
per to  bind  over  as  witnesses.  Rex  v. 
Fuller  and  Taylor,  269 

2.  If  a  prisoner,  when  examined 
before  the  magistrate,  say  that  the 
deposition  of  F.  T.  is  true,  the  depo- 
sition of  F.  T.  may  be  read  at  the 
trial  as  a  part  of  the  prisoner's  state- 
ment, although  F.  T.  has  been  ex- 
amined at  the  trial  as  a  witness  for 
the  prosecution.     Rex  v.  John,    824 

8.  Witnesses  examined  under  a 
Judge's  order,  in  expectation  of  their 
going  abroad,  are  examined  as  much 
for  one  side  as  the  other,  and  either 
party  may  use  their  evidence  on 
the  trial,  if  it  be  shewn  that  the  wit- 
nesses are  abroad  ;  but  it  must  be 
proved  that  they  are  abroad,  and  the 
statement  in  their  depositions  that 
they  are  going  abroad  is  not  sufficient 
for  this  purpose.  Proctor  v.  Lain- 
son,  629 

Though  he  may  not  in  legal  strict- 
ness be  bound  to  take  down  more 
than  is  material  to  prove  the  felony, 
yet,  since  the  passing  of  the  Prison- 
er's Counsel  Bill,  giving  prisoners  the 
right  to  a  copy  of  the  depositions 


against  them,  the  magistrate  ought  to 
return  all  that  was  said  by  the  wit- 
nesses with  respect  to  the  charge,  as 
the  object  of  the  Legislature  was  to 
enable  prisoners  to  know  what  they 
have  to  answer  on  their  trial.  Rex  v. 
Grady  and  Cur  ley,  650 

5.  A  magistrate  is  not  bound  by 
law  to  return  all  that  is  stated  by  the 
witnesses  on  a  charge  of  felony,  but 
only  all  that  is  material  to  the  case ; 
and  though,  since  the  act  allowing  a 
prisoner  a  copy  of  the  depositions, 
they  ought  to  contain  what  was  stated, 
that  he  may  know  what  he  has  to  an- 
swer, yet  there  is  a  difference  be- 
tween a  witness  at  the  trial  adding  to 
his  deposition,  and  his  contradicting 
it ;  and  it  seems  that  the  chief  object 
of  granting  the  prisoner  the  deposi- 
tions was  to  guard  against  an  attempt 
at  such  contradiction.  Rex  v.  Coveney^ 

667 

6.  Magistrates  on  the  examination 
of  persons  charged  with  felony,  are 
only  required  by  law  to  put  down 
so  much  of  the  evidence  as  is  ma- 
terial; but  it  is  desirable,  that  in 
taking  depositions  they  should  be  ex- 
tremely careful  to  make  a  full  state- 
ment of  all  that  the  witnesses  say,  as 
since  the  Prisoner's  Counsel  Act  much 
time  is  occupied  in  endeavouring  to 
establish  contradictions  between  the 
testimony  of  the  witnesses  and  their 
depositions  as  to  the  omission  of 
minute  circumstances  in  their  deposi- 
tions, as  well  as  in  other  particulars. 

..Rex  v.  Thomas,  817 

7.  The  reading,  on  the  part  of  the 
prosecution,  of  the  prisoner's  state- 
ment, returned  by  the  magistrate  at 
the  end  of  the  depositions,  does  not 
give  the  prisoner  the  right  to  consi- 
der the  depositions  as  in  evidence  on 
the  part  of  the  prosecution,  though 
it  appear  that  they  were  all  taken 
before  the  statement  was  made ;  but 
if  the  prisoner  wishes  to  have  the 
whole  or  any  particular  part  of  the 
depositions  read,  he  must  read  it  as 
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his   evidence.     Rex  v.  Pearson  and 

Brooks,  G71 

DETINUE. 

1-  If,  in  an  action  of  detinue 
against  an  attorney  for  not  delivering 
up  papers  to  his  client  after  his  bill 
has  been  paid,  the  defendant  plead 
non  detinetf  the  plaintiff  must  prove 
that  the  papers  were  in  the  defen- 
dant's possession  ;  but  evidence  that 
they  were  produced  by  his  agent  be- 
fore the  Master,  on  the  taxation  of 
his  bill,  is  sufficient  proof  of  his 
possession.     Anderson  v.  Passman, 

193 

2.  If  a  defendant,  in  an  action  of 
detinue  for  papers,  set  up  as  a  de- 
fence that  he  delivered  up  the  papers 
to  K.,  in  pursuance  of  a  notice  from 
the  plaintiff's  attorney  to  that  effect, 
the  plaintiff's  counsel  may  call  K.  as 
a  witness  in  reply,  to  prove  that  he 
received  the  papers  in  another  right, 
and  not  on  behalf  of  the  plaintiff; 
and  K.  is  a  competent  witness  to 
prove  that  he  has  a  lien  on  the  papers 
as  against  the  defendant.  Ibid, 

S.  If  A.  has  employed  B.  as  his 
attorney,  and  has  paid  his  bill,  A. 
has  a  right  to  have  his  papers  de- 
livered up  to  him :  and  it  is  no  de- 
fence to  an  action  of  detinue  brought 
by  A.  against  B.,  for  B.  to  shew  that 
his  London  agent  detains  the  papers, 
he  having  a  lien  on  them  as  against 
B.  for  a  balance  of  account  for  busi- 
ness done.  Jbid, 

4.  In  an  action  of  detinue  for 
papers,  the  jury  must  find  the  value 
of  each  paper  separately ;  and  it  is 
the  duty  of  the  plaintiff  to  prove 
the  value  of  the  articles  he  sues  for. 

Ibid. 
DEVISE. 

See  Will. 

DICTIONARY. 
A  general  dictionary  of  the  Eng- 
lish language  is  not  authority  to  shew 
on  a  trial,  the  meaning  of  a  word 


which  is  relied  on  as  deriving  a  peeo- 
liar  meaning  from  mercantile  usage. 
Houghton  V.  Gilbari,  701 

DISTRESS. 
See  Landloud  and  Tenant,  8, 9,  20. 

In  an  action  for  an  excessive  dis- 
tress, the  question  is,  what  the  goods 
seized  would  have  sold  for  at  a  broker's 
sale.  If  it  be  excessive,  the  plaintiff 
is  entitled  to  recover  the  fair  value  of 
them.     Wells  v.  Moody,  59 

DOG. 

1.  To  justify  shooting  another  per- 
son's dog,  it  is  not  sufficient  to  shew 
that  the  dog  was  of  a  ferocious  dispo- 
sition, and  was  at  large,  lo  justify 
shooting  him,  he  must  be  actually 
attacking  the  party  at  the  time; 
therefore,  where  the  defendant  was 
passing  the  plaintiff's  house,  and  the 
plaintiff's  dog  ran  out,  and  bit  the 
defendant's  gaiter,  and  on  the  defen- 
dant turning  round,  and  raising  his 
gun,  the  dog  ran  away,  and  he  shot 
the  dog  as  he  was  running  away,  it 
was  held  that  the  defendant  was  not 
justified  in  so  doing.  Morris  v. 
Nugent,  572 

2.  An  action  for  keeping  a  fero- 
cious dog,  which  bit  the  plaintiff,  (the 
defendant  well  knowing  the  dog  to  be 
ferocious),  does  not  lie,  unless  the  de- 
fendant knew  that  the  dog  was  ac- 
customed to  bite ;  and  the  defendant 
may  avail  himself  of  such  want  of 
knowledge,  under  the  plea  of  tiie 
general  issue.  Hogan  v.  Skarpe,  755 

DRUNKENNESS. 
See  MuanxB,  1, 12. — Wounding,  3. 

DWELLING-HOUSE. 
In  trespass  for  breaking  into  tlie 
plaintiff's  house,  which  was  an  un- 
finished house,  the  defendants  justi- 
fied under  a  writ  of  ca,  sa.  against 
plaintiff,  and  averred  that  they  peace- 
ably  entered  the  house  through  a  hole 
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in  the  wall.  It  appeared  that  this 
hole  in  the  outer  wall  of  the  house 
opened  into  a  small  room  or  closet, 
which  had  a  room  over  it  and  a  room 
under  it,  and  that  having  entered 
this  place  the  defendants  tore  down 
some  boards  by  which  a  staircase 
window,  which  opened  into  this  place, 
was  boarded  up.  It  was  proved  by 
the  builder  that  this  hole  in  the  outer 
wall  was  not  intended  to  have  either 
a  door  or  window  put  into  it,  but  was 
to  remain  open,  so  that  the  place  in 
question  should  be  used  as  a  conser- 
vatory : — Held,  that  if  this  hole  in  the 
wall  had  been  intended  to  have  had 
a  door  or  window  put  into  it,  it  must 
be  considered  that  the  outer  fence  of 
the  house  was  left  open,  and  that  the 
defendants  were  justified  in  entering ; 
but  that  if  this  hole  was  always  in- 
tended to  be  left  open,  the  staircase 
window  must  be  considered  as  the 
outer  fence  of  the  house,  and  that  the 
defendants  were  therefore  not  justi- 
fied in  forcing  it.  WkalUy  v.  Wil- 
Uamsan,  294 

DYING  DECLARATION. 

1.  On  the  question,  whether  a  de- 
claration of  a  deceased  person  be  ad- 
missible as  a  declaration  in  artkuh 
mortis,  the  Judge  will  consider  whe- 
ther the  conduct  of  the  deceased  was 
that  of  a  dying  person,  such  as  whe- 
dier  he  gave  dirertinns  respecting  bis 
funeral,  his  will,  &c.,  and  not  merely 
the  expressions  he  used,  as  to  whether 
he  thought  he  should  or  should  not 
recover.    Rex  v.  Spilshury^         187 

%,  If  a  declaration  in  articulo  mor- 
tis  be  taken  down  in  writing,  and 
signed  by  the  party  making  it,  the 
Judge  wUl  neither  receive  a  copy  of 
the  paper  in  evidence,  nor  will  he  re- 
ceive parol  evidence  of  the  declara- 
tion.    Rex  V.  Gay,  2S0 

8.  If  a  person,  whose  death  is  the 
subject  of  a  charge  of  manslaughter, 
express  an  opinion  that  she  shall  not 
recover,  and  make  a  declaration,  and 


at  a  subsequent  part  of  the  same  day 
asks  a  person  whether  he  thinks  she 
will  *'rise  again:" — Held,  that  this 
shewed  such  a  hope  of  recovery  as 
rendered  the  previous  declaration  in- 
admissible. Rex  V.  Fagent,  fiSB 
4.  It  is  no  objection  against  a  de- 
claration in  articulo  mortis,  that  it 
was  made  in  answer  to  questions  put 
to  the  deceased  by  the  surgeon,  and 
not  a  continuous  statement  made  by 
the  deceased.  Jlnd, 

EJECTMENT. 
See  Copyhold. — Lxasb  for  a  Year. 

1.  In  ejectment  by  heir  against 
devisee,  the  solicitor  who  drew  the 
will  was  called  to  prove  its  execution 
by  the  testator.  On  cross-examina- 
tion it  was  sought  to  impeach  his  cha- 
racter:— Held,  that  the  defendant 
could  not  be  allowed  to  call  witnesses 
to  prove  his  good  character,  such 
evidence  being  only  allowable  where 
the  attorney  who  prepared  the  will  is 
dead.     Reed  v.  Harris,  880 

2.  In  ejectment  by  heir  against  de- 
visee, evidence  may  be  given  on  the 
part  of  the  heir  of  declarations  made 
by  the  testator  that  he  had  attempted 
to  destroy  his  will.  Ibidm 

ELECTING. 

See   Forgery,  28. — Robbery. — 

Shooting,  8. 

ELECTION. 
See  Perjury,  2,  8. — Reform  Act. 
An  attorney,  who  is  retained  as 
the  agent  of  a  candidate  to  represent 
a  place  in  parliament,  is  not  entitled 
to  recover  any  thing  for  a  retaining 
fee,  unless  there  has  been  an  express 
agreement  that  such  fee  should  be 
paid  to  him.  Parker  v,  Robinson,  241 

EMBEZZLEMENT. 
1 .  A.  owed  51,  to  B.,  and  A.  paid 
it  to  C,  a  servant  of  B.,  who  was  not 
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authorized  by  B.  to  receive  money 
for  him,  though  A.  supposed  that  he 
was  so.  C.  never  accounted  to  B. 
for  the  money  : — Held^  that  this  was 
neither  embezzlement  nor  Urceny. 
Rex  ▼.  Hawtin,  281 

2.  A.,  a  servant  of  B.,  was  sent  to 
receive  rent  due  to  B.;  A.  received  it, 
and  immediately  went  off  with  it  to 
Ireland: — Held,  that  A.'s  thus  leav- 
ing her  place,  and  going  off  to  Ire- 
land, was  evidence  from  which  the 
jury  might  infer  that  A.  intended  to 
embezzle  the  money.  Rex  v.  Wil- 
liams, Sd8 

3.  It  was  the  duty  of  a  banker's 
clerk  to  receive  money,  and  to  put 
it  either  into  a  box  or  a  till,  of  each 
of  which  he  kept  the  key,  and  to 
make  entries  of  his  receipts  in  a 
book;  the  bidance  of  each  evening 
being  the  first  item  with  which  he  de* 
bited  himself  in  the  book  the  next 
morning.  On  the  morning  of  the  day 
in  question  he  had  thus  debited  himself 
with  a  sum  of  1762^. ;  and  on  being 
called  on  in  the  evening  by  his  em« 
ployer  to  produce  his  money,  he 
threw  himself  upon  his  employer's 
mercy,  and  said  he  was  about  900^. 
short.  Upon  an  indictment  for  em- 
bezzling "  money  to  a  large  amount, 
to  wit,  500^.,"  it  was  held  that  this 
was  evidence  upon  which  the  Jury 
might  convict;  although  no  evidence 
was  given  of  the  persons  from  whom 
the  money  was  received,  or  of  the 
coin  of  which  it  consisted.  Rex  v. 
Qrove,  6^5 

4.  On  an  indictment  for  embezzle- 
ment, it  is  not  enough  to  prove  that 
a  clerk  has  received  a  sum  of  money 
and  not  entered  it  in  his  books ;  un- 
less there  be  also  evidence  that  he 
had  denied  the  receipt  of  it,  or  the 
like.     Rex  v.  Jonet,  833 

5.  In  cases  of  embezzlement,  evi- 
dence should  be  given  that  the  clerk 
has  either  denied  the  receipt  of  the 
money,  or  has  rendered  some  false 
account,  and  a  mere  omission  to  en- 


ter money  received  is  no  soffieieiil 
proof  of  embezzling  it.  IIM. 

6.  If  a  person  owe  a  master  5^« 
and  the  clerk  set  against  it  a  bill  of 
\l.  4i.,  due  from  himself  to  the  per- 
son, and  receive  the  balance,  and 
debit  himself  in  the  master's  books 
with  the  balance  only,  whether  this  is 
embezzlement  of  l/.4i.,  QiMrre.  8S4 

ENTRY  OF  CAUSES. 
See  Practice,  4. 

EVIDENCE. 
See  Accomplice.  —  Adxissions.  — 
Adultert,  2.  — AoEHT.  —  As- 
sumpsit.— Autrefois  Acquit,  2. 3, 
4. — Bankrupt,  1 , 2. — Bnx  op  Ex- 
change, S,  6.  —  Cogkotit.  — 
CoNPSssioM.  — Deposition. — De- 
tinue, 1,8.  —  Dying  Declara- 
tion.— Ejectment,  1,  2, — For- 
gery, 3,  10,  23. — Goods  sold. — 
Guarantee.  —  Highway,  1,  2, 
6. — ^Landlord  and  Tenant,  I,  4, 
18,  20,  24,  26.  —  Leasbpora 
Year.— I^bel,  1,4,6,  7, 12, 16.-- 
Map. —  Murder,  2,  3,  7.  —  Nui- 
sance. —  Partner,  3,  4.  —  Pay- 
ment.— Perjury,  1 , 4, 7. — Plead- 
ing, 1. — Robbery.— Seduction,  1, 
5.— -Sheripp. — Threatening  Let- 
ter.— Trover,  1, 4. — Warranty, 
4. — Way,  1,  3. — Witness. 

1.  If  a  defendant's  counsel,  in 
cross-examining  a  witness,  put  a  let- 
ter into  his  hand,  and  after  asking 
him  if  he  wrote  it,  desire  him  to  read 
it,  and  then  put  questions  upon  it, 
the  defendant's  counsel  is  not  bound 
to  have  the  letter  read  till  after  he 
has  addressed  the  jury.  Rawiings  v. 
Reevee  and  Porch,  SS 

2.  On  an  issue  joined,  whether  a 
certain  place  situate  on  the  bank  of 
a  river  is  a  public  landing-place  for 
all  the  King's  subjects,  evidence  msj 
be  given  of  reputation  that  it  is  not 
a  public  landing-place.  Drinkwater 
V.  Porter,  181 

3.  In  a  case  of  boraing,  it  bsd 
been  opened  by  the  counsel  for  tbe 
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prosecution,  that  evidence  would  be 
given  of  expressions  of  ill-will  used 
by  the  prisoner  towards  the  prosecu- 
tor:— Held,  that  the  prisoner's  coun- 
sel might  cross-examine  the  prose- 
cutor, to  shew  that  other  persons  be- 
sides the  prisoner  had  used  expres- 
sions of  ill-will  towards  him.  Rex  v. 
Stallard,  263 

4.  On  an  issue  to  try  whether  a 
farm  modus  of  2L  1 9».  Bd,  was  pay- 
able for  a  certain  farm,  a  former  oc- 
cupier of  the  farm  cannot  be  asked 
what  he  has  heard  his  deceased 
father  say  respecting  this  modus,  al- 
though his  father  had  also  occupied 
the  farm,  because  this  would  be  evi- 
dence of  reputation  of  a  fact.  Wells 
V.  JesKS  College,  Oxford,  «84. 

5.  If,  during  the  cross-examina- 
tion of  one  of  the  plaintiff's  witnesses, 
the  defendant's  counsel,  under  a  no- 
tice to  produce,  call  for  a  book 
which  the  plaintiff's  counsel  produces, 
the  defendant's  counsel,  if  he  looks 
over  the  book,  so  as  to  see  the  con- 
tents of  several  pages  of  it,  will  be 
bound  to  put  it  in  as  his  evidence. 
Calvert  v.  Flower,  386 

6.  If,  in  trespass  for  seizing  and 
detaining  a  dog,  the  defendant  re- 
fuse to  produce  the  dog  (under  notice) 
during  the  examination  of  the  plain- 
tifi^s  witnesses,  he  will  not  be  allowed 
to  produce  it  afterwards  for  the  pur- 
pose of  invalidating  the  testimony  of 
those  witnesses.     Lewis  v.  Hartley, 

7.  Where  there  are  two  prosecu- 
tions against  the  same  person  for  fe- 
lony, the  Judge  will  not,  even  by 
consent,  take  the  evidence  of  the  first 
trial,  as  given  in  the  second,  but  the 
witnesses  may  be  re-sworn  in  the  se- 
cond case,  and  their  evidence  read 
over  to  them  from  the  Judge's  notes. 
Rex  V.  Foster,  495 

8.  On  the  trial  of  an  action  on  a 
promissory  note,  in  which  the  ques- 
tion is,  whether  the  defendant  had 
indorsed    it  or  not,   the    plaintiff's 

VOL.  VII. 


counsel  will  not  be  allowed  to  give  in 
evidence  a  number  of  other  notes, 
bearing  the  defendant's  undoubted 
signature,  with  a  view  of  having  the 
jury  compare  the  hand-writing  of 
those  signatures  with  the  indorse- 
ment on  the  note  in  question:  and 
the  jury  will  not  be  allowed  to  com- 
pare anything  with  the  indorsement, 
except  documents  otherwise  evidence 
in  the  case.     Bromage  v.  Rice,    548 

9.  Proof  by  a  father  that  his  son, 
who  had  parted  from  him  on  bad 
terms,  had  enlisted  in  the  11th  Dra- 
goons, and  that  he  had  inquired  at 
the  War  Office,  and  received  for  an- 
swer that  the  regiment  had  sailed  for 
India,  was  held  sufficient  to  let  in 
evidence  of  the  son's  handwriting, 
as  subscribing  witness  to  an  agree- 
ment.    Wtfatt  V.  Bateman,  586 

10.  In  an  action  for  a  libel,  writ- 
ten in  a  disguised  hand,  it  was  pro- 
posed to  put  into  the  hands  of  the 
jury  a  book,  in  which  were  entries, 
which  a  witness  swore  that  he  saw  the 
defendant  make  at  the  time,  in  order 
that  the  jury  might  compare  those  en- 
tries with  the  libel  i^Held,  that  it 
could  not  be  done.  Waddington  v. 
Cousins  f  595 

1 1 .  The  witness  having  stated,  that 
he  believed  the  libel  to  be  in  the 
handwriting  of  the  defendant,  al- 
though somewhat  disguised,  a  letter, 
which  he  also  stated  to  be  the  defen- 
dant's letter,  but  not  disguised,  was 
offered  in  evidence,  on  the  ground 
that  it  referred  to  some  of  the  sub- 
jects mentioned  in  the  libel.  It  was 
objected  to,  on  the  ground  that  it 
would  have  the  same  effect,  and  was 
evidently  offered  for  the  same  pur- 
pose, as  the  book  which  had  been  re- 
jected : — Held,  that  the  letter  must  be 
received  in  evidence,  and  that,  being 
once  in  evidence,  it  could  not  be  with- 
drawn from  the  consideration  of  the 
jury.  Ibid. 

12.  Where,  in  a  criminal  prosecu- 
tion, it  is  essential  to  prove  the  parti- 
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cular  value  of  an  article,  the  jury  may 
use  that  general  knowledge  which  any 
man  can  bring  to  the  subject ;  but  if 
any  of  the  jurors  has  a  particular 
knowledge  on  the  subject,  arising 
from  his  being  in  the  trade,  he  ought 
to  be  sworn  and  examined  as  a  wit- 
ness. Rex  ▼.  Rosser,  648 
IS.  To  account  for  not  calling  a 
subscribing  witness,  evidence  cannot 
be  given  of  his  declarations  as  to 
where  he  lived,  to  let  in  proof  of  that, 
in  answer  to  an  inquiry  there,  it  was 
stated  that  he  was  abroad ;  but  some 
person  should  either  be  called  from 
the  house  where  the  witness  lived,  or 
else  some  person  who  had  seen  him 
abroad*     Doe  d.  Beard  v.  Powell, 

617 

14.  A  defendant  who  puts  in  evi- 
dence a  correspondence,  consisting  of 
several  letters,  between  himself  and 
the  plaintiff,  has  a  right  to  give  in 
evidence  a  letter  written  by  him  to 
the  plaintiff,  in  reply  to  the  plaintiff's 
last  letter,  which  bore  date  on  the 
day  before  the  defendant's  letter.  Roe 
v.  Day,  705 

15.  In  an  action  for  use  and  occu- 
pation, the  question  was,  ivhether  a 
house  had  been  let  to  the  defendant 
or  her  sister.  A  witness  for  the 
plaintiff  deposed  that  it  was  let  to 
defendant ;  and  while  the  defendant's 
witnesses  were  under  examination, 
to  prove  that  the  letting  was  to  her 
sister,  the  defendant  came  into  court. 
It  was  proposed,  on  the  part  of  the 
plaintiff,  to  recall  his  witness,  as  a 
witness  in  reply,  to  state  that,  now  he 
had  seen  the  defendant  again,  he  was 
quite  positive  that  it  was  she  who 
took  the  house: — Held,-  that  this 
could  not  be  done.  Ibid. 

1 6.  Evidence  of  statements  by  wit- 
nesses on  other  occasions,  relevant  to 
the  matter  at  issue,  and  inconsistent 
with  tlie  evidence  given  by  them  at 
the  trial,  is  always  admissible,  in  order 
to  impeach  the  value  of  their  testi- 


mony ;  but  it  is  only  such  statements 
as  are  relevant  that  are  admissible. 
And  in  order  to  lay  a  foundation  for 
the  admission  of  such  contradictory 
statements,  and  to  enable  the  wit- 
nesses to  explain  them,  and  for  that 
purpose  only,  he  must  be  asked 
whether  he  ever  said  what  is  sug- 
gested to  him,  with  the  name  of  the 
person  to  whom  or  in  whose  presence 
he  is  supposed  to  have  said  it,  or 
some  other  circumstance  sufficient  to 
designate  the  particular  occasion.  If 
the  witness,  on  the  cross-examination, 
admit  the  conversation  imputed  to 
him,  there  is  no  necessity  for  giving 
other  evidence  of  it ;  but  if  he  says 
he  does  not  recollect,  that  is  not  an 
admission,  and  evidence  may  be  given 
on  the  other  side  that  the  witness  did 
say  what  is  imputed,  provided  the 
statement  be  relevant  to  the  matter 
in  issue.     Crowley  v.  Page,         789 

17.  If  the  witness  had  made  a  pre- 
vious  contradictory  statement,  in  writ- 
ing, on  a  matter  relevant  to  the  issue, 
he  may  be  asked,  on  cross-examina- 
tion, whether  the  paper  containing  it 
is  of  his  handwriting ;  and  if  he  ad- 
mit it,  that  will  entitle  the  other  side 
to  read  it ;  and  if  it  contradicu  the 
evidence  of  the  witness,  he  may  be 
called  back  to  explain  it.  Ibid. 

18.  What  the  wife  of  a  person 
charged  with  felony  says  in  his  pre- 
sence and  hearing,  is  admissible  in 
evidence  on  the  trial.  Rex  v.  Bari" 
lett,  832 

EXECUTORS    AND   ADMINIS- 
THATORS. 

iSWe  Larcent,  1. 
Declarations  made  by  a  testator 
are  evidence  against  a  person  claim- 
ing in  the  character  of  his  adminis- 
trator.    Smith  V.  Smth,  401 

EXPENSES. 
1 .  A  party  who  is  bound  over  to 
prosecute  at  a  superior  Court  by  a 


FALSE  IMPRISONMENT. 
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Court  of  Quarter  Sessions,  is  en- 
titled to  his  expenses  under  the 
statute.     Bex  V,  Paine,  135 

2.  The  prosecutor  in  a  case  of  per- 
jury, who  has  included  his  name  in  a 
subpoena,  is  entitled  to  his  costs  as 
prosecutor,  though  he  is  not  bound 
over  to  prosecute  by  a  magistrate, 
and  he  is  not  limited  to  his  expenses 
incurred  as  a  witness  only.  Rex  v. 
Sheering,  440 

EXPULSION. 

See  Landlord  and  Tenant,  30. 

FALSE  IMPRISONMENT. 

See  Cbuelty  to  Animals. — King's 
Benga  Pkison. — Magistrate. 

1.  If  A.,  having  no  right  to  appre- 
hend B.,  direct  a  police  officer  to  take 
B.,  and  he  do  so,  B.  may  maintain  an 
action  for  false  imprisonment  against 
A. ;  but  if  A.  merely  make  a  state- 
ment to  the  officer,  leaving  it  to  him 
to  act  or  not  as  he  thinks  proper,  and 
the  officer  then  take  A.,  B.'s  remedy 
against  A.  is  (if  any)  by  action  on 
the  case.     Hopkins  v.  Crowe,       373 

2.  In  an  action  for  false  imprison- 
ment, by  giving  the  plaintiff  in  charge 
to  a  police  officer,  the  defcndiAit  may, 
in  mitigation  of  damages,  go  into  evi- 
dence to  shew  that  the  plaintiff  had 
for  several  days  been  in  the  habit  of 
going  after  him  and  annoying  him. 
Thomas  v.  Powell,  b07 

3.  A.  gave  B.  into  custody  at  6ve 
o'clock  in  the  evening  on  a  charge 
of  pulling  down  a  chimney,  and  B. 
was  kept  in  custody  all  night;  and 
next  morning  a  summons  having  been 
obtained  against  B.  for  the  alleged 
offence,  returnable  at  the  next  magis- 
trates' meeting: — Held,  in  an  action 
for  false  imprisonment  against  A., 
that  A.  was  entitled  to  notice  of  ac- 
tion under  sect.  41  of  the  stat.  7  &  8 
Geo.  4,  c.  SO,  if  he  acted  bond  fide, 
and  believed  that  he  had  a  right  to 


give  B.  into  custody.    Reed  v.  Cow* 
meadow,  821 

4.  Whether  on  that  statute  the 
question  of  bona  fides  is  a  question 
for  the  jury,  or  for  the  Judge? 
Qtuere.  Ibid. 

FALSE  OATH. 

See  Perjdrt,  2,  3. 

FALSE  PRETENCES, 

1.  If  a  party  obtain  money  by  a 
false  pretence,  knowing  it  to  be  false 
at  the  time,  it  is  no  answer  to  shew 
that  the  party  from  whom  he  ob- 
tained the  money  laid  a  plan  to  en- 
trap him  into  the  commission  of  the 
offence.     Rex  v.  Ady,  140 

2.  An  attorney  who  had  appeared 
for  a  person  who  was  fined  2/.  on  a 
summary  conviction,  called  on  the 
person's  wife,  and  told  her  that  he 
had  been  with  another  person,  who 
was  fined  21.  for  a  like  offence,  to 
Mr.  B.  and  Mr.  L.,  and  that  he  had 
prevailed  on  Mr.  B.  and  Mr.  L.  to  take 
1/.  instead  of  2/.,  and  that  if  she  would 
give  him  1/,,  he  would  go  and  do  the 
same  for  her.  She  gave  the  attorney  a 
sovereign,  and  afterwards  paid  him 
for  his  trouble.  It  was  proved  that 
the  attorney  never  applied  to  either 
Mr.  B.  or  Mr.  L.  respecting  either  of 
the  fines,  and  that  both  were  after- 
wards paid  in  full : — Held^  that  the 
attorney  was  guilty  of  obtaining  money 
by  false  pretences.     Rex  v.  AsterUy^ 

191 

3.  False  pretences. — The  prisoner 
was  charged  with  obtaining  a  filly  by 
the  false  pretence  that  he  was  a 
gentleman's  servant,  and  had  lived  at 
Brecon,  and  had  bought  twenty  horses 
in  Brecon  fair.  It  appeared  that  he 
bought  the  filly  of  the  prosecutor  for 
\\l.,  making  him  this  statement, 
which  was  false,  and  also  telling  him 
that  he  would  come  down  to  the 
Cross  Keys  and  pay  him.  The  pro- 
secutor stated  that  he  parted  with  his 
filly  because  he  expected  the  prisoner 
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would  come  to  the  Cross  Keys  and 
pay  him,  and  not  because  he  believed 
that  the  prisoner  was  a  gentleman's 
servant,  &c.: — Held,  that  if  the  pro- 
secutor did  not  part  with  his  filly  by 
reason  of  the  false  pretence  charged, 
or  of  any  part  of  it,  the  prisoner  must 
be  acquitted.     Rex  v.  Dale,         85£ 

4.  False  pretences. — ^A.  owed  B. 
a  debt,  of  which  B.  could  not  get  pay- 
ment. C,  a  servant  of  B.,  went  to 
A.'s  wife  and  obtained  two  sacks  of 
malt  of  her,  saying,  that  B.  had 
bought  them  of  A.  C.  knew  this  to 
be  false,  but  took  the  malt  to  B.,  his 
roaster,  to  enable  him  to  pay  himself 
the  debt  -.-—Held,  that  if  C.  did  not 
intend  to  defraud  A.,  but  merely  to 
put  it  into  his  master's  power  to  com- 
pel A.  to  pay  him  a  just  debt,  C. 
ought  not  to  be  convicted  of  obtain- 
ing the  malt  by  false  pretences.  Rex 
V.  WiUiams,  354 

5.  If  a  person  at  Oxford,  who  is 
not  a  member  of  the  university,  go  to 
a  shop  for  the  purpose  of  fraud,  wear- 
ing a  commoner's  cap  and  gown,  and 
obtain  goods,  this  appearing  in  a  cap 
and  gown  is  a  sufficient  false  pre- 
tence to  satisfy  the  statute,  although 
nothing  passed  in  words.  Rex  v. 
Barnard,  784 

6  A.  was  charged  with  falsely  pre- 
tending that  a  post-dated  check, 
drawn  by  himself,  was  a  good  and 
genuine  order  for  %5L,  and  of  the 
value  of  25/.,  by  means  of  which  he 
obtained  a  watch  and  chain.  It  was 
found  by  the  jury  that,  before  the 
completion  of  the  sale  and  the  deli- 
very of  the  watch  by  the  prosecu- 
tor to  the  prisoner,  the  prisoner  re- 
presented to  the  prosecutor  that  he 
had  an  account  with  the  bankers  on 
whom  the  check  was  drawn,  and  that 
he  had  a  right  to  draw  the  check, 
though  he  postponed  the  date  for  his 
own  convenience,  all  which  was  false; 
and  that  he  represented  that  the 
check  would  be  paid  on  or  after  the 


day  of  the  date,  bat  that  the  prisoner 
had  no  reasonable  ground  to  believe 
that  it  would  be  paid,  or  that  he  could 
provide  funds  to  pay  it.  The  prisoner 
was  convicted,  and  the  Judges  held 
the  conviction  right.    Rex  v.  Parker. 

82£ 
7.  An  indictment  for  false  pre- 
tences, charged  that  H.  R.  having  in 
his  possession  a  certain  weight  of 
281b.,  did  falsely  pretend  to  L.  C. 
that  a  quantity  of  coals  which  he  de- 
livered to  L.  C.  weighed  16  cwt., 
(meaning  17921b.  weight),  and  were 
worth  1/.,  and  that  the  weight  was 
56  lb.,  by  means  of  which  he  obtain- 
ed one  sovereign  from  L.  C,  with  in- 
tent to  defraud  him  of  part  thereof 
to  wit,  10«.;  whereas  the  coala  did 
not  weigh  1793  lb.,  and  were  not 
worth  1/.;  and  whereas  the  weight 
was  not  56  lb. ;  and  whereas  the  ccnJs 
were  of  the  weight  of  8961b.  only,  and 
were  not  worth  more  than  lOf.;  and 
whereas  the  weight  was  of  28  lb.  only. 
It  was  objected  that  all  the  pretences, 
except  that  respecting  the  we^ht, 
were  mere  false  affirmations,  and 
that,  as  to  the  weight,  there  was  no 
allegation  to  connect  the  sale  of  the 
coals  with  the  use  of  the  weighL 
The  dy^fendant  was  convicted,  and 
the  fifteen  Judges  held  the  conviction 
wrong.     Rex  v.  Reed,  848 

FALSE  RETURN. 

To  a  mandamus  to  a  rector  to  re- 
store a  parish  clerk,  the  rector  re- 
turned, that  the  clerk  was  guilty  of 
acts  of  intoxication,  and  therefore  he 
dismissed  him.  The  clerk  brought 
an  action  for  a  false  return,  and  in 
his  declaration  recited  the  retom, 
and  negatived  the  allegations  con- 
tained in  it.  The  rector,  by  his  plea, 
repeated  the  charges  contained  in  the 
return: — Held,  that,  on  these  plead- 
ings, the  defendant  had  the  right  to 
begin.     Bowles  v.  Neale,  262 
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FEROCIOUS  ANIMAL. 

See  Dog,  ft. 

FIRE. 
Set  Neolioence,  4. 

FIXTURES. 

See  Landlord  and  Tenant,  11,  12. 
Larceny,  5. 

FOREIGNER. 

It  is  no  legal  defence  on  behalf  of 
a  foreigner  charged  in  England  with  a 
crime  committed  here,  that  he  did  not 
know  he  was  doing  wrong,  the  act 
not  being  an  offence  in  his  own  coun- 
try.    Rex  ▼.  Esopy  456 

FORGERY. 

1.  Where  a  forged  request  for  the 
delivery  of  goods  was  addressed  in 
her  maiden  name  to  a  female,  who, 
prior  to  the  date  of  it,  had  married, 
it  was  held  that  the  party  uttering  it 
might  properly  be  convicted,  on  an 
indictment  charging  the  intent  to  be 
to  defraud  the  husband.  Rex  v.  Car- 
Ur,  134 

2.  If  A.  put  the  name  of  B.  on 
a  bill  of  exchange  as  acceptor,  with- 
out B  .'s  authority,  expecting  to  be 
able  to  meet  it  when  due,  or  expect* 
ing  that  B.  will  overlook  it,  this  is 
forgery;  but  if  A.  had  either  autho- 
rity from  B.,  or,  from  the  course  of 
their  dealings,  bond  fide  considered 
that  he  had  such  authority,  it  is  not 
forgery.     Rex  v.  Forbes,  224 

3.  In  a  case  of  forging  and  utter- 
ing a  forged  bill,  a  letter  written  by 
the  prisoner  to  a  third  person,  saying 
that  that  person's  name  is  on  an- 
other bill,  and  desiring  him  not  to 
say  that  that  bill  is  a  forgery,  is  re- 
ceivable in  evidence,  to  shew  guilty 
knowledge;  but  the  jury  ought  not 


to  consider  it  as  evidence  that  that 
other  bill  is  forged,  unless  such  bill 
is  produced,  and  the  forgery  of  it 
proved  in  the  usual  way.  Ibid. 

4.  Where  three  persons  were  joint- 
ly indicted  for  feloniously  using  plates, 
containing  impressions  of  forged  notesi 
it  was  held  that  the  jury  must  select 
some  one  particular  time  after  all 
three  had  become  connected,  and  must 
be  satisfied,  in  order  to  convict  them, 
that  at  such  time  they  were  all  either 
present  together  at  one  act  of  using, 
or  assisted  in  such  one  act,  as  by  two 
using,  and  one  watching  at  the  door 
to  prevent  the  others  being  disturbed, 
or  the  like;  and  that  it  was  not  suffi- 
cient to  shew  that  the  parties  were 
general  dealers  in  forged  notes,  and 
that  at  different  times  they  had  singly 
used  the  plates,  and  were  individually 
in  possession  of  forged  notes  taken 
from  them.  Rex  v.  Harris^  BalU^ 
vaAMotes^  416 

5.  The  word  ''gulden**  is  sufll- 
ciently  an  English  word  to  justify  its 
use  in  an  indictment  for  forgery  as  a 
translation  of  the  Polish  word  *'  zlo- 
tych,"  which  is  also  called  a  guilder 
and  a  florin.  Ibid. 

6.  If  an  engraving  of  a  forged 
note  be  given  to  a  party  as  a  pattern 
or  specimen  of  skill,  the  party  giving 
it  not  intending  that  the  particular 
note  should  be  put  in  circulation,  it 
is  not  an  uttering  within  the  statute. 
Rex  V.  Harris^  428 

7.  Sewing  to  the  parchment  on 
which  the  indictment  is  written  im- 
pressions of  forged  notes  taken  from 
engraved  plates,  is  not  a  legal  mode 
of  setting  out  the  notes  in  the  indict- 
ment. Rex  V.  Harris,  Rex  v.  Moses^ 
Rex  V.  Balls,  429 

8.  Foreign  notes  were  set  out  in 
an  indictment  in  the  original  lan- 
guage, but  the  translation  omitted 
some  words  which  were  in  a  margin 
or  border  round  the  body  of  the 
note,  and  denoted  the  year  in  which 
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the  notes  were  issued,  and  it  appeared 
that  without  these  words  the  notes 
would  not  be  capable  of  being  circu- 
lated in  the  country  to  which  they 
belonged: — Held,  that  the  transla- 
tion was  imperfect,  and  the  special 
counts  setting  out  the  notes  conse- 
quently bad.  Ibid. 

9.  Describing  a  foreign  note  whol- 
ly in  the  English  language  is  not  suf- 
ficient in  an  indictment  for  forgery, 
notwithstanding  the  stat.  2  8c  3  Will. 
4,  c.  128,  s.  3;  but  this  objection, 
provided  the  description  is  in  the 
words  of  the  statute  creating  the  of- 
fence, can  only  be  taken  advantage  of 
by  demurrer,  and  is  cured  after  ver- 
dict by  the  Stat.  7  Geo.  4,  c.  64,  s.  21. 

Ibid. 

10.  On  indictments  for  uttering 
forged  Polish  notes,  it  was  held  that 
conversations  with  the  prisoners  re- 
specting the  forgery  and  circulation 
of  forged  Austrian  notes  were  admis- 
sible in  evidence  to  prove  the  scien- 
ter. Ibid. 

11.  In  an  indictment  for  forging  a 
promissory  note,  the  forged  note  may, 
under  the  stat.  2  &  3  Will.  4,  c.  123, 
be  described  as  "a  certain  forged 
promissory  note  for  the  payment  of 
29/.,"  without  stating  the  date.  Rex 
V.  Burgiss,  490 

12.  Whether  the  stat.  7  Geo.  4, 
c.  46,  is  compulsory,  that  all  forge- 
ries on  joint-stock  banks  shall  be  laid 
with  intent  to  defraud  the  officers 
whose  names  are  returned  under  that 
act,  and  whether  the  returns  must  be 
proved  by  the  production  of  exa- 
mined copies,  to  shew  that  such  per- 
sons are  the  officers  of  the  joint-stock 
bank,  quaere.  Ibid. 

13.  The  words  "  settled^-Samuel 
Hughes"  at  the  foot  of  a  bill  of  par- 
cels, import  a  receipt  and  acquittance, 
and  in  an  indictment  for  forging  the 
acquittance  it  will  -be  sufficient  to  set 
out  the  bill  of  parcels,  with  the  word 
"settled,"  and  the  supposed  signa- 


ture at  the  foot  of  it,  without  any 
averment  that  the  word  **  settled" 
imports  a  receipt  or  acquittance.  Rex 
V.  Martin,  549 

14.  A  prisoner  asked  his  employer 
to  give  him  4/.,  to  buy  "  seitUdated 
striking  acid,"  to  be  used  in  the  em- 
ployer's tanning  business,  which  the 
prisoner  superintended ;  the  employer 
gave  him  the  money,  and  about  four 
days  after  the  prisoner  delivered  to 
his  employer  a  forged  receipt  for  4/., 
which  purported  to  come  from  a  firm 
— of  whom  the  acid  had  been  bought : 
Held,  that  proof  of  these  facts  was 
sufficient  evidence  of  uttering  the 
forged  receipt,  with  iiitent  to  defraud 
the  employer.  Ilnd. 

15.  Where  a  prisoner  is  tried  for 
forgery  in  the  county  where  he  is  in 
custody,  under  sect.  fl5  of  the  1  Will. 
4,  c.  6G,  the  forgery  may  be  alleged 
to  have  been  committed  in  that  coun- 
ty, and  there  need  not  b^  any  aver- 
ment that  the  prisoner  is  in  custody 
there.     Rex  v.  Charles  James,     553 

16.  In  a  case  of  forgery,  the  &ct 
that  the  prisoner  has  given  guarantees 
to  his  bankers,  to  whom  be  paid  a 
forged  note,  to  a  larger  amount  than 
the  note,  does  not  so  completely  ne- 
gative an  intent  to  defraud  them  as 
to  withdraw  the  case  from  the  consi- 
deration of  the  jury.  Ibid. 

17.  In  a  count  for  forgery,  framed 
under  the  stat.  1  &  2  Will.  4,  c.  123, 
it  is  sufficient  to  describe  the  instru- 
ment as  it  would  be  described  in  an 
indictment  for  larceny ;  therefore,  a 
count  charging  that  the  prisoner  '*  did 
forge  a  certain  promissory  note  for 
the  payment  of  50/."  is  good.      Ibid. 

1 8.  The  words  "  with  intent"  in  an 
indictment  for  forgery,  apply  to  the 
verb  to  which  the  prisoner's  name  is 
the  nominative;  therefore,  a  count 
which  states  that  the  prisoner  **  did 
forge"  a  promissory  note  for  SOL, 
"  on  which  said  promissory  note  is 
an   indorsement    as   foUows,    C.  J. 
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with  intent  to  defraud  W.  R.  S."  suf- 
ficiently charges  that  the  forged  note, 
and  not  the  indorsement,  was  the 
thing  by  which  the  prisoner  intended 
todefraudW.R.S.  Ibid. 

19.  Whether  the  statute  7  Geo.  4, 
c.  46,  is  imperative^  that  forgeries  to 
defraud  joint-stock  banks  must  be 
laid  to  defraud  one  of  their  register- 
ed officers  under  that  act,  or  whether 
it  18  sufficient  to  lay  it  with  intent  to 
defraud  "  A.  B.  and  others,"  Quaere. 
But,  semhle^  that  the  latter  mode  is 
good.  Ibid, 

20.  The  returns  made  to  the  Stamp- 
office  under  the  stat.  7  Geo.  4,  c.  46, 
are  not  the  only  evidence  to  prove 
the  existence  of  a  banking  company 
under  that  act.  Ibid, 

21.  If  a  person  having  the  blank 
acceptance  of  another,  be  authorized 
to  write  on  it  a  bill  of  exchange 
for  a  certain  limited  amount,  and  he 
write  on  it  a  bill  of  exchange  for  a 
larger  amount,  with  intent  to  defraud 
either  the  acceptor  or  any  other  per- 
son, this  is  forgery.  Rex  v.  John 
Minter  Hart,  otherwise  Edward 
Blake,  652 

22.  What  is  or  is  not  a  false  mak- 
ing of  a  bill  of  exchange,  is  a  ques- 
tion of  law.  Ibid, 

28.  On  an  indictment  for  uttering 
a  forged  bill  of  exchange,  the  Judge 
will  hear  evidence  of  all  the  facts 
which  form  parts  of  one  continued 
transaction,  relatirig  to  the  uttering  of 
the  bill,  and  will  not  put  the  prose- 
cutor to  elect  what  particular  fact  he 
means  to  rely  upon  as  the  uttering, 
till  the  case  for  the  prosecution  is 
closed.  Ibid. 

24.  A.,  being  in  want  of  1000/., 
applied  to  B.,  who  drew  a  bill  for 
that  amount,  which  A.  accepted,  pay- 
able at  three  months  after  date.  In 
a  few  days  B.  came  to  A.,  and  said 
that  he  could  not  get  the  1000/.  bill 
discounted,  as  it  was  too  large,  and 
proposed  that  two  bills  for  500/.  each 


should  be  substituted.  One  for  500/. 
was  drawn  by  B.,  and  accepted  by 
A.  B.,  upon  this,  pretended  to  de- 
stroy the  1 000/.  bill  in  A.'s  presence, 
but  did  not  in  fact  destroy  it;  on  the 
contrary,  he  altered  it  from  a  bill  at 
three  to  a  bill  at  twelvemonths: — 
Held,  thai  this  was  forgery  in  B. 
with  intent  to  defraud  A.  Rex  v. 
Atkinson,  669 

25.  The  prisoner  represented  that 
M.  C.  was  dead,  and  had  lefl  him 
50/.  or  60/.,  and  it  was  in  the  hands 
of  A.  D.i-and  that  he  wanted  mourn- 
ing. He  brought  a  forged  paper, 
purporting  to  be  signed  by  A.  D., 
containing  inter  alia  as  follows : — 
'*  Please  to  let  W.  T.  have  such  things 
as  he  wants  for  the  purpose.  Sir,  I 
have  got  the  mount  of  5t7L  for  M.  C. 
in  my  keeping  these  many  years  :*' — 
Held,  that  this  was  a  forged  request 
for  the  delivery  of  goods  within  the 
Stat.  1 1  Geo.  4  &  1  Will.  4,  c.  66,  s. 
10.     Rex  V.  Thomas,  851 

FRAUD. 

In  an  action  on  an  agreement,  in 
which  fraud  is  pleaded,  the  plea  is 
not  supported  unless  some  wilful  mis- 
representation has  been  made.  Ste- 
vens y.  Webb,  60 

FRAUDS,  STATUTE  OF. 

1.  In  an  action  for  the  price  of  a 
fire-engine  sold  by  the  plaintiff  to 
the  defendant,  the  defendant  pleaded 
the  Statute  ot  Frauds,  and  the  plain- 
tiff replied,  that  the  defendant  had 
accepted  the  goods.  It  appeared 
that  the  defendant,  after  the  sale  of 
the  fire-engine  to  him  by  the  plaintiff, 
had  taken  a  person  to  look  at  it,  and 
had  mentioned  who  were  likely  to 
want  to  buy  it,  and  that  to  another  per- 
son the  defendant  said,  *'  I  know  what 
I  am  going  to  do  with  it,"  and  that  to 
a  third  he  said — "  I  have  a  concern 
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in  the  engine:" — Held,  that  it  was 
for  the  jury  to  consider,  on  this  evi- 
dence, whether  the  defendant  had 
treated  the  fire-engine  as  his,  and 
dealt  with  it  as  such,  for  that,  if  so, 
the  plaintiflP  was  entitled  to  a  verdict. 
Baines  v.  Jevons^  288 

2.  Form  of  plea  and  replication. 

Ibid. 
GAME. 
See  PoACHiMO. 

To  justify  the  apprehension  of  a 
person  under  the  31st  sect,  of  the 
Game  Act,  1  &  2  Will.  4,  c.  32,  he 
must  have  been  required  to  quit  the 
land,  and  to  tell  his  name ;  and  the 
"  wilfully  continuing  or  returning  upon 
the  land,"  to  justify  an  apprehension, 
must  be  upon  the  same  land,  and  for 
the  purpose  of  pursuing  game  there. 
Rex  V.  Long,  314 

GIFT. 

If  a  father  make  to  a  son  under  age 
an  absolute  gift  of  an  article  of  dress 
or  ornament,  e.  g,  a  watch,  he  cannot 
afterwards,  without  thatson*s  consent, 
reclaim  the  gift.  Smith  v.  Smith,  401 

GOODS  SOLD. 
See  LivEar. 

A  defendant  in  an  action  for  goods 
bargained  and  sold  at  a  specific  price, 
will  not  be  allowed  to  shew,  either  in 
bar  of  the  action  or  in  mitigation  of 
damages,  that  there  was  a  false  re- 
presentation of  the  quality  of  the 
goods,  unless  it  be  specially  pleaded. 
Woodhouse  v.  Swift,  3 1 0 

GUARANTEE. 

If,  in  an  action  on  a  guarantee  for 
payment  for  goods  to  be  supplied  to 
A.,  the  plaintiff  aver  that  goods  were 
supplied  to  A.,  and  the  defendant 
plead  non  assumpsit,  this  admits  the 
supply  of  the  goods  to  A.,  and  no 
proof  is  required  in  support  of  the 
averment,  and  the  plaintiff  need  not 


give  any  evidence  that  the  goods  were 
supplied,  except  with  a  view  of  shew- 
ing the  amount  of  damages.  Taylor 
V.  Hillary,  SO 

HABEAS  CORPUS. 

The  Judges  of  the  Central  Criminal 
Court  have  no  power,  a^  such,  to  issue 
any  habeas  corpus,  or  other  process, 
to  bring  in  a  party  who  is  in  custody 
of  the  sheriff  oi  Middlesex,  on  a  ckil 
suit,  in  order  that  he  may  be  com- 
mitted to  Newgate,  to  be  tried  for  a 
misdemeanor  at  that  Court ;  and  the 
16th  section  of  the  4  &  5  Will.  4, 
c.  36,  does  not  apply  to  such  a  case. 
Rex  V.  Morgan,  642 

HAYWARD. 

See  Rescue  or  Cattle. 

HIGHWAY. 
See  Parish  Books. — Wat. 

1 .  On  an  indictment  against  a  pa- 
rish for  non-repair  of  a  highway,  a 
plea  of  guilty  to  a  former  indictment 
against  the  same  parish  for  non-repair 
of  the  same  highway,  is  conclusive 
evidence  that  it  is  a  public  way.  Rex 
V.  Whitney,  208 

2.  Evidence  that  a  parish  did  not 
put  guard  fences  at  the  side  of  a  road, 
IS  not  receivable  on  an  indictment 
which  charges  that  the  king's  subjects 
could  not  pass  as  ''  they  were  wont 
to  do,*'  if  no  such  fences  existed  be- 
fore. Ibid. 

3.  Semhle,  that  an  arch  of  nine  feet 
span,  without  battlements  at  either 
end,  over  a  stream  usually  about  three 
feet  deep,  is  a  culvert,  and  not  a 
bridge  to  be  repaired  by  the  county ; 
and  if  the  parish  have  pleaded  guilty 
to  a  former  indictment,  which  de- 
scribed it  as  a  part  of  the  road,  they 
are  concluded  by  having  so  done. 

Ibid. 

4.  The  user  of  a  way  during  the 
occupation  of  tenants  does  not  bind 
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tbe  landlord,  unless  he  was  aware  of 
it;  but  if  the  user  has  been  for  a 
great  length  of  time,  it  may  be  pre- 
sumed that  he  was  aware  of  it.  Da- 
viesv.  Stephens^  570 

5.  If,  in  an  action  of  trespass,  the 
defendant  pleads  a  footway,  his  plea 
is  supported  by  proof  of  a  carriage- 
way, as  a  carriage-way  always  in- 
cludes a  footway.  A  gate  being  kept 
across  a  way  is  not  conclusive  that  it 
is  not  a  public  way,  as  the  way  may 
have  been  granted  to  the  public  with 
a  reservation  of  the  right  of  keeping 
a  gate  across  it,  to  prevent  cattle 
straying.  Ibid. 

6.  In  trespass  for  entering  the  plain- 
tiff's closes,  the  defendant  pleaded  a 
public  right  of  way  for  carriages, 
which  was  denied  by  the  replication. 
The  closes  were  in  the  lordship  of 
T.,  which  was  part  of  the  parish  of 
I.  The  roads  of  the  lordship  had 
been,  from  time  immemorial,  repaired 
by  the  occupiers  of  the  lands  in  it, 
by  agreement ;  but  they  had,  of  late 
years,  contributed  to  the  highway 
rate  for  the  repairs  of  the  roads  in 
the  parish  of  I.  To  disprove  the 
public  right  of  way  claimed,  it  was 
proposed  to  call  occupiers  of  lands  in 
T.,  who,  in  respect  of  those  lands, 
contributed  to  the  highway  rate  of 
I. : — Held,  that  they  were  not  com- 
petent witnesses,  as  a  verdict  for  the 
defendant  in  this  case  would  be  evi- 
dence on  the  ground  of  reputation  to 
charge  the  parish  on  an  indictment  for 
non-repair  of  this  road  ;  and  that  the 
witnesses  were  not  rendered  compe- 
tent, either  under  thestat.  3  &  4  Will. 
4,  c.  42,  8. 27,  or  the  stat.  54  Geo.  3, 
c.  170,  s.  9.    Fowler  v.  Port,      79ft 

HUSBAND  AND  WIFE. 

See  Evidence,  18. — Libel,  8,  9. 

1.  A.,  who  kept  a  fruiterer's  shop, 
in  the  year  1S24  became  bankrupt, 
but  did  not  surrender  to  his  commis- 
sion, and  from  that  time  to  the  year 


1838  the  business  was  carried  on  by 
A.'s  wife.  Fruit  was  supplied  to  her 
between  the  years  1828  and  1832,  to 
an  amount  exceeding  266/. ;  and  evi- 
dence was  given  that  A.  was  seen  in 
London  a  few  times  between  1824 
and  1833,  and  was  arrested  at  the 
shop  in  1 833,  and  that  he  attended  the 
marriage  of  two  of  his  daughters  in 
Mary-le-bone  church:  —  Held,  that 
proof  of  these  facts  was  not  evidence 
to  go  to  the  jury  to  shew  that  A.'s 
wife  acted  as  the  agent  of  A.,  so  as 
to  charge  him  with  the  price  of  the 
fruit,  although  it  might  be  sufficient 
to  charge  him  with  the  necessaries 
supplied  to  the  wife.  Smallpiece  v. 
Dawes,  40 

2.  The  wife  of  A.  was  employed 
by  her  father  to  sell  sheep,  and  re- 
ceive the  amount  at  K.  She  did  so  ; 
but  before  she  left  K.,  a  5/.  note, 
which  she  received  in  payment  for 
the  sheep,  was  stolen  from  her : — 
Held,  that  in  an  indictment  for  the  lar- 
ceny, the  note  was  properly  described 
as  the  property  of  the  husband.  Rex 
V.  Roberts  and  Smith,  485 

3.  A  husband  is  not  bound  by  the 
contracts  of  his  wife,  unless  they  are 
made  by  his  authority,  or  with  his  con- 
currence ;  with  one  exception,  which 
is,  that  if  the  husband  makes  no  pro- 
vision at  all  for  his  wife,  he  is  liable  for 
necessaries  for  her  suitable  to  his  state 
and  circumstances.  Atkins  v.  Cur- 
wood,  756 

4.  If  a  married  lady,  who  has 
sufficient  clothes,  go,  contrary  to  her 
husband's  wish,  to  a  watering  place, 
and  go  to  balls,  and  for  that  purpose 
order  dresses,  some  of  them  expen- 
sive, and  unsuitable  to  her  husband's 
circumstances,  the  husband  is  not 
bound  to  pay  for  any  of  them  ;  and 
in  an  action  for  the  price  of  the  dress- 
es, it  is  immaterial  whether  the  plain- 
tiff knew  these  facts  or  not,  and 
whether  the  clothes  the  lady  had  be- 
fore were  paid  for  or  not ;  and  the 
fact  that  the  husband  afterwards  saw 
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some  of  the  dresses,  does  not  vary 
the  case,  if  it  be  shewn  that  he  dis- 
approved of  the  conduct  of  his  wife 
in  ordering  them.  Ibid, 

IMPOUNDING  DOCUMENTS. 

A  Judge  will  not  order  documents 
which  have  been  given  in  evidence 
in  a  cause  to  be  impounded,  unless 
application  is  made  during  the  pro- 
gress of  the  cause.  Therefore,  where 
on  a  trial  an  agreement  produced  on 
the  part  of  the  defendant  accidentally 
fell  into  the  hands  of  the  plaintitiT,  the 
Judge  would  not,  on  the  application 
of  the  plaintiff's  counsel,  made  two 
days  after  the  trial,  order  it  to  be 
impounded,  although  it  was  alleged 
by  the  plaintiff's  counsel  that  it  was 
forged.     Borton  v.  Ockford^        547 

IMPRISONMENT. 

See  False  Imprisonment. — Magis- 
trate. 

INDICTMENT. 

See  Autrefois  Acquit. — Burglary, 
2,  7. — Coroners'  Inquisitions. — 
False  Pretences,  6, 7. — Forgery, 
1,  5,  7,  8,  9,  11,12,13,  15,  17, 
18,  19. — Husband  AND  Wife,  2. 
— Murder,  7.  —  Name  op  De- 
4  CEASED.  —  Name  op  Prosecutor. 
^—Perjury,  5,  7. — Poaching,  14. 
Rape,  1.  —  Receiver.  —  Venue. 
—  Wounding,  8. 

1.  If  an  indictment  have  an  inter- 
lineation, and  have  a  caret  at  the 
proper  place  where  the  interlined 
words  are  to  come  in)  the  Court  will 
take  notice  of  the  caret,  and  read  the 
indictment  correctly.  Rex  v.  Ddvid 
Davis,  319 

2.  Form  of  indictment  against  an 
innkeeper  for  not  receiving  a  guest,  213 

■  for  a  rescue  of  cattle,  233 

INFANT. 
A.,  a  minor,  had  held  a  commission 
in  the  army,  but  sold  it  by  reason  of 


not  having  sufficient  fortune  to  con- 
tinue to  hold  it.  His  father  was  a 
beneficed  clergyman,  who  paid  various 
sums  for  him  during  his  minority,  and 
gave  him  a  further  sum  of  1500/. 
when  he  attained  the  age  of  twenty- 
one  years: — Held,  that  a  stanhope 
was  not  necessary  for  him  while  a 
minor  as  being  suitable  to  his  state 
and  degree.   Chartres  y.  Baynimn,  52 

INNKEEPER. 
See  Trover,  5, 

1.  The  landlord  of  an  inn  has  a 
lien  on  the  goods  of  his  guest  for 
board,  lodging,  and  wine  supplied  to 
such  guest  by  the  guest's  order, 
whatever  may  be  the  amount,  pro- 
vided the  guest  be  possessed  of  his 
reason,  and  not  an  infant.  Therefore 
the  sherifT,  under  a  writ  o^ fieri  faciat 
against  the  guest,  can  only  take  the 
guest's  goods,  subject  to  the  lien  of 
the  landlord  for  such  his  bill,  and  not 
merely  subject  to  a  lien  for  a  reason- 
able quantity  of  wines,  &c.  only. 
The  landlord  of  an  inn  has  a  lien  for 
money  lent  to  his  guest,  if  it  was 
agreed  between  them  at  the  time  of 
the  loans  that  the  guest's  goods  should 
be  a  security  for  the  sums  lent. 
Proctor  V.  Nicholson,  67 

2.  In  trespass  for  taking  carriage 
horses  which  the  plaintiff  had  hired 
of  the  defendant  to  take  him  away 
from  the  defendant's  inn,  the  defen- 
dant pleaded  that  the  plaint  iff  refused 
to  pay  his  bill  for  entertainment,  and 
that  the  defendant  did  so  to  prevent 
the  removal  of  the  plaintiff's  car- 
riage. To  this  plea  the  plaintiff  re- 
plied, that  he  had  "  tendered  "  the 
defendant  45/. ;  and  the  defendant 
rejoined,  denying  the  tender.  It  was 
proved  that  the  plaintiff  put  down 
the  money,  and  offered  it,  if  the  de- 
fendant "  would  take  it  in  full  of  the 
bill :'  — Held,  that  this  was  not  a 
valid  tender,  and  that  this  evidence 
did  not  support  the  replication: — 


INSURANCE. 
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Heldf  also,  that  on  these  pleadings 
the  jary  are  not  to  consider  the  rea- 
sonableness of  the  defendant*s  bill. 
Gordon  ▼.  Coxj  173 

3.  An  indictment  lies  against  an 
innkeeper^  who  refuses  to  receive  a 
guest,  he  having  room  in  his  house  at 
die  time ;  and  it  is  not  necessary  for 
the  guest  to  tender  the  price  of  his 
entertainment,  if  his  rejection  is  not 
on  that  ground.  And  it  is  no  de- 
fence for  the  innkeeper,  that  the 
guest  was  travelling  on  a  Sunday, 
and  at  an  hour  of  the  night  after  the 
innkeeper's  family  had  gone  to  bed  ; 
nor  is  it  any  defence  that  the  guest 
refused  to  tell  his  name  and  abode,  as 
the  innkeeper  had  no  right  to  insist 
upon  knowing  those  particulars  ;  but 
if  the  guest  come  to  the  inn  drunk, 
or  behaves  in  an  indecent  or  improper 
manner,  the  innkeeper  is  not  bound 
to  receive  him.     Rex  v.  Ivens,     213 

4.  Form  of  indictment,  Ibid, 

INSANE  PERSON. 
See  Mute. 

INSOLVENT. 

See  Lords'  Act,  1,  2. 

INSURANCE. 

The  words  "  perils  of  the  seas  " 
in  a  policy  of  insurance  are  terms  of 
general  import,  upon  which  the  Court 
is  to  put  a  construction.  In  a  case 
where  it  is  suggested  on  the  one  side 
that  the  loss  of  a  quantity  of  liquid 
was  occasioned  by  the  "  perils  of  the 
sea,"  and  on  the  other  side  that  it 
was  leakage^  for  which  the  under- 
writers were  not  answerable,  wit- 
nesses cannot  be  called,  and  asked, 
"  Whether,  where  the  cargo  has  not 
been  shiAed,  nor  the  casks  damaged, 
the  running  out  of  the  liquid  is  in 
practice  considered  as  leakage,  or  as 
a  loss  by  the  perils  of  the  seas."  But 
this  question  may  be  put  to  persons 


skilled  in  navigation,  "  Suppose  the 
casks  have  not  been  shifted  nor 
damaged,  but  the  liquid  escapes,  to 
what  do  you  attribute  it  ?" — Whether 
in  such  a  case  counsel  may  read  to 
the  jury  passages  from  books  on  in- 
surance, written  by  mercantile  men, 
Qtuere,     Crofts  v.  Marshall^      597 

JOINT  CONTRACT. 

In  an  action  for  work  and  labour 
brought  against  A.,  B.,  and  C. 
jointly,  A.  suffered  judgment  to  go 
by  default,  and  B.  and  C.  pleaded 
non  assumpserunt: — Held,  that  on 
this  plea  it  was  competent  to  B.  and 
C.  to  avail  themselves  of  the  defence 
that  too  many  defendants  had  been 
joined  in  the  action,  and  that  if  they 
succeeded  on  that  plea  the  plaintiff 
must  fail  as  to  all  the  defendants, 
notwithstanding  that  A.  had  admitted 
the  joint  contract  on  the  record. 
Eliot  V.  Morgan^  334 

JOINT  STOCK  BANK. 
See  FoROBRY,  12,  19,  20. 

JOINT  TRESPASSERS. 
See  Water,  4. 

JUROR  AND  JURY. 

See  Challekoe  of  Jurors,  4,  5,-^ 
Evidence,  12. — Trial. 

KING'S  BENCH  PRISON. 

1.  Pleas  in  false  imprisonment^ 
justifying  a  detention  in  the  King's 
Bench  prison  for  chamber-rent  and 
for  fees  separately,  are  not  either  of 
them  supported  by  evidence  allowing 
the  detention  to  have  been  for  cham- 
ber-rent and  fees  together  ;  and  such 
a  defence  requires  a  joint  plea.  Stock" 
dale  V.  Chapman,  363 

2.  The  marshal  of  the  King's  Bench 
prison  has  a  right  to  detain  a  Crown 
prisoner  for  chamber-rent.  Ibid. 

3.  Whether  a  prisoner  under  sen« 
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tence  should  be  discharged  at  mid- 
night or  kept  till  the  morning, 
QuiBre.  Ibid. 

LAND-AGENT. 

A.  and  B.,  land-agents,  were  seve- 
rally employed  to  sell  an  estate  for 
C.  D.  called  on  A.  to  inquire  after 
another  estate,  and  was  told  by  A. 
that  it  waa  not  in  the  market,  but 
that  G.'s  estate  was  to  be  sold.  D. 
took  from  A.  a  particular  of  the 
estate,  and  afterwards  meeting  B., 
the  other  agent,  negotiated  with  him 
the  terms  of  the  purchase,  which  was 
afterwards  completed.  A.  brought 
an  action  against  C.  for  commission 
on  the  sale,  which  was  proved  to  be, 
according  to  usage,  ZL  ner  cent.,  and 
payable  to  the  agent  who  found  the 
purchaser :— 7/e/3,  Ist,  that  the  ques- 
tion for  the  jury  was,  whether  they 
thought  that  in  fact  A.  had  found  the 
purchaser;  and,  Sndly,  that  if  they 
thought  he  had,  and  gave  their  ver- 
dict for  him,  they  were  not  bound  to 
give  him  the  full  amount  of  the  com- 
mission, though  the  fact  of  that  com- 
mission being  usually  paid  was  some 
evidence  to  guide  them  in  their  deci- 
sion.    Murray  v.  Currie,  584 

LANDLORD  AND  TENANT. 
See  Stamp,  1 . 

1.  If,  in  an  action  for  use  and  oc- 
cupation, the  defendant  cannot  shew 
by  the  cross-examination  of  the  plain- 
tiiTs  witnesses,  that  the  premises  are 
held  under  a  written  agreement,  but 
it  afterwards  appear  by  the  evidence 
of  the  defendant's  witnesses  that  the 
premises  are  so  held,  the  plaintiff  is 
not  bound  to  put  in  the  written  agree- 
ment.    Marston  v.  Dean,  18 

2.  In  an  action  by  A.  against  B. 
for  use  and  occupation,  C,  who  was 
called  as  a  witness  for  the  plaintiff, 
stated  that  A.  had  let  the  premises  to 
him,  and  that  his  (C.'s)  tenancy  was 
still  undetermined.     It  was  proposed 


on  the  part  of  the  plaintiff  to  ask  C. 
whether  he  had  not  let  the  defendant 
into  possession: — Held,  that  this 
could  not  be  asked  unlets  C.  were 
released  by  A. ;  and  that  the  stat  3 
&  4  Will.  4,  c.  4S,  ss.  26,  27,  did  not 
apply  in  this  case.  Hadson  v.  Mar- 
shall,  16 

8.  If  a  person  take  lodgings  on  the 
first  and  second  floors  of  a  bouse,  he 
has  a  right  to  the  use  of  the  door- 
bell, the  knocker,  the  skylight  of  the 
staircase,  and  the  water-closet,  unless 
it  be  otherwise  stipulated  at  the  time 
of  the  uking  of  the  lodgings ;  there- 
fore, if  the  landlord  deprive  the  lodger 
of  the  use  of  either,  an  action  lies. 
Underwood  v.  Burrows,  26 

4.  If  the  defendant  in  such  a  case 
merely  pleads  the  general  issue,  he 
cannot  shew  that  the  water-closet  was 
useless  before  he  removed  it ;  but,  in 
mitigation  of  damages,  he  may  go 
into  evidence  to  shew  that  the  plain- 
tiff and  his  family  were  bad  lodgers, 
and  that  he  did  the  acts  complained 
of  to  cause  them  to  quit  the  house. 

Ibid. 

5.  In  the  case  of  an  ordinary  week- 
ly tenancy,  a  week's  notice  to  quit  is 
not  implied  as  a  part  of  the  contract, 
unless  there  be  a  usage  to  that  effect; 
but,  in  the  absence  of  such  usage,  a 
weekly  tenant,  who  enters  on  a  fresh 
week,  may  be  bound  to  continue  un- 
til the  expiration  of  that  week,  or  pay 
the  week's  rent.  Huffell  v.  Armit- 
stead,  56 

6.  Where  a  very  old  house  is  de- 
mised, with  the  usual  covenants  to 
repair  and  yield  up  in  repair,  it  is  not 
meant  that  the  house  should  be  re- 
stored in  an  improved  state,  or  that 
the  consequences  of  the  elements 
should  be  averted;  but  the  tenant  has 
the  duty  of  keeping  the  house  in  the 
state  in  which  it  was  at  the  time  of 
the  demise,  by  the  timely  expenditure 
of  money  and  care.  Guiteridge  v. 
Munyard,  129 

7.  In  construing  a  covennt  ooe 
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to  carry  on  any  offensive  trade  or  bu* 
sinees  on  premises  demised y  much 
will  depend  on  the  situation  of  the 
premises;  and  in  construing  such  a 
covenant,  it  is  particularly  worthy  of 
consideration  whether  such  trade  as 
that  complained  of  was  carried  on 
there  at  the  time  of  the  demise ;  and, 
temhie,  that  a  trade  carried  on  there 
at  the  time  of  the  demise  would  not 
be  within  the  covenant.  Ibid. 

8.  In  an  ejectment  by  a  landlord 
against  his  tenant  the  landlord  relied 
on  a  disclaimer.  It  was  proved  that 
the  tenant  disclaimed  in  March,  1 833; 
in  November,  1833,  the  landlord  put 
in  a  distress  for  rent*: — Held,  a  waiver 
of  the  disclaimer.  Doe  d.  Datid  v. 
mUiams,  322 

9.  HeldfBlsOf  that  the  stat.  8  Anne, 
c.  14,  8.  6,  which  enables  a  landlord 
to  distrain  af^er  the  determination  of 
a  tenancy,  does  not  apply  to  cases 
where  the  tenancy  is  put  an  end  to 
by  the  tenant's  wrongful  disclaimer. 

Ibid. 

10.  A  tenant  from  year  to  year  is 
not  bound  to  do  substantial  repairs  : 
he  is  only  bound  to  keep  the  premi- 
ses wind  and  water  tight.  Leach  v. 
Thomas,  327 

11.  An  outgoing  tenant  may  re- 
move an  ornamental  chimney-piece, 
put  up  by  himself  during  his  tenancy, 
but  not  a  chimney-piece  which  is  not 
ornamental.  Ibid. 

12.  An  outgoing  tenant  has  no 
right  to  remove  pillars  of  brick  and 
mortar  built  on  a  dairy  floor  to  bold 
pans,  although  such  pillars  are  not 
let  into  the  ground.  Ibid. 

13.  In  an  action  by  a  landlord, 
who  is  a  tenant  for  life,  against  a  te- 
nant from  year  to  year,  for  waste,  the 
remainder-man  in  tail  is  a  competent 
witness  for  the  plaintiff.  Ibid. 

14.  Prim^  facie,  the  lord  of  the 
manor  is  entitled  to  all  waste  lands 
within  the  manor ;  and  it  is  not  essen- 
tial that  the  lord  should  shew  acts  of 
ownership  of  such  lands ;  and  evi- 


dence that  the  public  have  been  used 
to  throw  rubbish  on  waste  land  is  ra^ 
ther  evidence  that  it  belongs  to  the 
lord  than  to  any  private  individual. 
Doe  d.  Dunraven  v.  WilUams,       SSft 

15.  If  a  person  within  twenty  years 
inclose  a  portion  of  the  lord's  waste 
by  the  licence  of  the  lord,  such  per- 
son cannot  be  turned  out  of  the  pos- 
session of  it  by  the  lord  without  some 
act  being  done,  from  which  a  legal 
revocation  of  the  licence  can  be  infer- 
red. Ibid. 

16.  Primd  facie,  every  inclosure 
made  by  a  tenant  adjoining  the  de- 
mised premises  is  presumed  to  be 
made  by  him  for  the  benefit  of  the 
landlord;  but  this  presumption  may 
be  rebutted  by  evidence.  If  a  lessee 
inclose  land  which  is  near  the  demised 
premises,  as  being  part  of  the  premi- 
ses comprised  in  his  lease,  this  is  not 
an  adverse  possession  against  his 
landlord ;  and  a  twenty  years'  pos- 
session by  him  will  not  enable  him  to 
retain  possession  of  the  inclosed  land 
against  his  landlord.  Ibid. 

17.  If  a  down  be  let  by  an  instru- 
ment not  under  seal  for  the  purpose 
of  digging  copper  ore,  an  action  for 
use  and  occupation  may  be  maintained 
if  the  defendant  has  ever  taken  pos- 
session ;  and  if  he  has  once  taken  pos- 
session he  is  liable  to  all  subsequent 
rent  until  the  determination  of  the 
tenancy,  whether  he  has  continued  to 
work  the  minerals  or  not;  but  if  the 
defendant  merely  caused  holes  to  be 
dug  on  the  down,  and  had  them  filled 
up  immediately,  with  a  view  merely 
to  ascertain  what  sort  of  bargain  be 
was  about  to  make  or  had  made,  that 
would  not  be  a  taking  of  possession. 
Jones  v.  Reynolds,  335 

18.  In  an  action  for  use  and  occu- 
pation, a  judgment  in  a  former  action 
for  use  and  occupation  between  the 
same  parties,  given  in  favour  of  the 
plaintiff,  is  evidence  of  the  defendant's 
having  occupied,  but  is  not  conclusive; 
and  the  jury  ought  to  take  into  their 
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consideration  all  the  circumstances 
under  which  that  judgment  was  ob- 
tained. Ibid. 

19.  A.  demised  a  colliery  to  B., 
and  B.  covenanted  to  pay  as  rent 
"  one  third  part  of  the  money  that 
should  arise,  be  made,  received,  or 
produced  from  the  sale  of  the  coals ;" 
and  covenanted  to  keep  *'true  ac- 
counts of  all  coal  daily  raised,  and  to 
make  and  deliver  true  copies  thereof 
to  A.  i^-T-Held,  that,  taking  the  two 
covenants  together,  the  rent  was  to 
be  calculated  on  the  amount  of  coals 
sold,  and  not  on  the  amount  of  money 
actually  received.     Edwards  v.  Rees, 

840 

20.  Under  the  latter  covenant,  D. 
J.,  who  was  the  account-keeper  ap- 
pointed by  the  persons  who  worked 
the  colliery,  but  who  was  since  dead, 
rendered  to  the  plaintifT  accounts  of 
coals  sold  by  him : — Held^  that  these 
accounts  were  receivable  in  evidence 
against  the  lessee — First,  as  being  en- 
tries made  by  D.  J.,  charging  himself, 
and,  secondly,  as  being  admissions 
made  by  the  lessee's  agent.  Ibid, 

21.  A  tenant  agreed  to  work  a 
coal-mine  so  long  as  it  was  "  fairly 
workable."  There  were  coals  in  the 
mine,  but  of  such  a  description  that 
it  would  not  pay  to  work  it: — Held^ 
that,  under  these  circumstances,  the 
tenant  was  not  bound  to  work  the 
mine,  and  that  under  the  words  "  fair- 
ly workable"  a  tenant  was  not  bound 
to  work  at  a  dead  loss.  Jones  v. 
Shears,  846 

22.  In  trespass  for  breaking  the 
plaintiff's  house  and  taking  the  plain- 
tiff's goods,  the  defendant  pleaded 
^^first — Not  guilty ;  ^econcf— That 
the  goods  were  not  the  plaintiff's ; 
and  third — As  to  the  breaking,  that 
R.  was  in  arrear  for  rent  to  W.,  and 
that  R.  had  fraudulently  removed  his 
goods  to  the  plaintiff's  house,  and 
that  the  defendants,  as  servants  of 
W.,  distrained  the  goods.  The  plain- 
tiff at  the  trial  proved  the  trespass, 


and  the  defendant  went  into  evidence 
of  the  fraudulent  removal: — Held^ 
that  the  plaintiff  might  go  into  evi- 
dence in  reply,  to  shew  that  W.  had 
parted  with  his  estate  before  the  re- 
moval of  the  goods.  Ashmore  v.  Har- 
dy and  Partridge^  501 
28.  A  landlord  has  no  right  to  fol- 
low the  goods  of  a  tenant  who  has 
removed  them  after  the  tenancy  has 
expired,  by  reason  of  the  landlord 
having  conveyed  away  hia  reversion. 

/W. 

24.  The  answer  of  W.  and  H.  to 
a  bill  in  equity,  filed  by  a  third  per- 
son, stating  that  VV.  has  conveyed  a 
reversion  to  H.,  is  evidence  against 
H.  that  he  has  done  so,  and  if  the 
answer  refers  to  a  deed,  that  makes 
no  difference,  and  notice  to  produce 
the  deed  is  not  necessary.  Ibid. 

25.  On  the  trial  of  an  ejectment  in 
1  Z^b^  between  landlord  and  tenant,  a 
verdict  was  taken  by  consent  for  the 
plaintiff,  it  being  then  agreed  that  the 
defendant  "  is  not  to  be  called  upon 
for  any  rent  now  due."  The  defen- 
dant had,  with  another  person,  given 
a  promissory  note  to  his  landlord,  to 
secure  the  payment  of  half  a  year's 
rent  due  at  Lady-day,  1884: — Held, 
that  this  agreement  extinguiahed  the 
landlord's  claim  on  the  note.  HomeU 
V.  Lenis,  566 

26.  Where  a  tenant  by  a  written 
agreement  has  agreed  to  take  premi- 
ses from  a  future  day,  it  is  not  enough, 
in  an  action  for  use  and  occupation, 
to  put  in  the  agreement,  but  evidence 
must  be  also  given  of  some  occupation 
under  it.    Woolley  v.WatUng,      610 

27.  In  considering  which  party 
ought  to  begin,  it  is  not  so  mudi  the 
form  of  the  issue  which  is  to  be  con- 
sidered as  the  substance  and  effect  of 
it,  and  the  Judge  will  consider  what 
is  the  substantial  fact  to  be  made  out, 
and  on  whom  it  lies  to  make  it  out. 
Soward  V.  Leggatt,  613 

28.  In  an  action  of  covenant  to  re- 
pair, the  breach  was,  that  the  defen- 
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dant  did  not  repair,  but  suffered  the 
premises  to  be  ruinous,  &c.  Plea— ^ 
that  the  defendant  did  repair,  and  did 
not  suffer  the  premises  to  become 
ruinous,  &c. : — Held,  that  on  this  is- 
sue the  plaintiff  must  begin.  Ibid, 
29.  A  tenant  under  a  covenant  to 
repair  is  liable  for  repairs  only,  and  is 
not  liable  for  the  extra  expense  of 
laying  a  new  floor  on  an  improved 
plan,  or  the  like.  Ibid, 

SO,  A  tenant  being  in  arrear  for 
rent  of  a  cottage,  his  landlord  dis- 
trained the  goods  there,  and  locked 
up  the  cottage  ;  and,  after  selling  the 
goods,  kept  possession,  the  tenant 
saying  he  would  '*  have  done  with 
it :" — Held,  in  an  action  by  the  tenant 
for  an  expulsion,  that  the  landlord 
was  justified  in  impounding  the  dis- 
tress on  the  premises,  and  in  locking 
up  the  cottage  to  secure  the  distress, 
but  that  he  could  not  avail  himself  of 
the  tenant's  license  to  take  possession, 
unless  he  specially  pleaded  it. — Cox 
V.  Painter,  767 

dl.  When  the  tenancy  of  a  farm 
expires,  the  tenant  must  give  up  the 
possession  of  the  whole  of  it  to  the 
landlord,  crops  and  every  thing  else, 
unless  there  be  a  custom  of  the 
country  for  the  tenant  to  hold  on 
any  part,  or  to  take  away  any  of  the 
crops,  and  the  proof  of  the  custom 
lies  on  the  tenant.  Caldecott  v. 
Smythies,  808 

32.  If  the  custom  of  the  country 
be  for  an  outgoing  tenant  to  crop  one- 
third  of  the  arable  land  in  wheat,  and 
to  reap  that  wheat  after  the  tenancy 
has  expired,  and  the  tenant  so  crop 
more  than  the  proper  one-third,  the 
landlord  will  be  entitled  to  have  that 
which  was  last  sown,  and  which  is 
above  one-third,  unless  it  be  shewn 
that  the  tenant  has  a  lien  upon  it  for 
the  sowing  and  the  seed.  Ibid, 

LARCENY. 
See  Embezzlement. — Deeds, 

STEALING. 


1.  In  an  indictment  for  stealing 
property  which  had  belonged  to  a 
deceased  person,  who  appointed  exe- 
cutors who  would  not  prove  the  will, 
it  was  held  that  the  property  must  be 
laid  in  the  ordinary,  and  not  in  a 
person  who,  after  the  commission  of 
the  oflfence,  but  before  the  indictment, 
had  taken  out  letters  of  administra- 
tion with  the  will  annexed  ;  because, 
the  rights  of  an  administrator  only 
commence  from  the  date  of  the  let- 
ters as  distinguished  from  those  of 
an  executor,  which  commence,  not 
from  the  granting  of  the  probate,  but 
from  the  death  of  the  testator.  Bex 
V.  Smith  and  Smith,  147 

2.  If  A.  ask  B.,  who  is  not  his 
servant,  to  put  a  letter  in  the  post, 
telling  him  that  it  contains  money, 
and  B.  break  the  seal  and  abstract 
the  money  before  he  puts  the  letter 
in  the  post,  he  is  guilty  of  larceny. 
Rex  V.  Jones,  151 

3.  A.,  the  owner  of  a  boat,  was 
employed  by  B.,  the  captain  of  a 
ship,  to  carry  a  number  of  wooden 
staves  ashore  in  his  boat.  B.*s  men 
were  put  into  the  boat,  but  were 
under  the  control  of  A.,  who  did  not 
deliver  all  the  staves,  but  took  one  of 
them  away  to  the  house  of  his  mother: 
Held,  that  this  was  a  bailment  of  the 
staves  to  A.,  and  not  a  charge  only  ; 
and  that  a  mere  non-delivery  of  the 
staves  would  not  have  been  a  larceny 
in  A.;  but  that  if  A.  separated  one 
of  the  staves  from  the  rest,  and  car-> 
ried  it  to  a  place  different  from  that 
of  its  destination,  with  intent  to  ap- 
propriate it  to  his  own  use,  that  was 
equivalent  to  a  breaking  of  bulk,  and 
therefore  would  be  sufficient  to  con- 
stitute a  larceny.     Rex  v.  Howell, 

325 

4.  The  question  of  what  is  or  is 
not  a  recent  possession  of  stolen  pro- 
perty is  to  be  considered  with  refer- 
ence to  the  nature  of  the  article  stolen. 
Therefore,  where  two  ends  of  woollen 
cloth  in  an  unfinished  state,  consist- 
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ing  of  about  twenty  yards  each,  are 
lost,  and  were  in  the  possession  of 
the  prisoner  two  months  after  they 
were  stolen,  and  still  in  the  same 
state,  it  was  held,  that  this  was  a  pos- 
session sufficiently  recent  to  call  on 
the  prisoner  to  shew  how  he  came 
by  the  property.     Rex  v.  Partridge^ 

55  \ 
5.  A.  was  indicted  at  common  law 
for  simple  larceny,  in  stealing  in 
Middlesex  a  quantity  of  lead.  It  ap- 
peared that  the  lead  was  stolen  from 
the  roof  of  the  church  of  Iver,  in 
Buckinghamshire.  The  prisoner  was 
indicted  at  the  Central  Criminal  Court, 
which  has  jurisdiction  in  Middlesex, 
but  not  in  Buckinghamshire : — Held, 
that  he  could  not  be  convicted  there, 
on  the  ground  that  the  original  taking 
not  being  a  larceny,  but  created  by 
statute  a  felony,  the  subsequent  pos- 
session could  not  be  considered  a 
larceny.     Rex  v.  Millar^  665 

LARCENY— BUILDING. 

An  unfinished  building  intended  as 
a  cart-shed,  which  is  boarded  up  on 
all  its  sides,  and  has  a  door  with  a 
lock  to  it,  and  the  frame  of  a  roof, 
with  loose  gorse  thrown  upon  it  be- 
cause it  is  not  yet  thatched,  is  a 
building  within  7  &  8  Geo.  4,  c.  29, 
8.44.     Rexy.  Worrall,  516 

LARCENY— FIXTURES. 
See  Larceny,  5. 

LARCENY  BY  SERVANTS. 

The  driver  of  a  glass  coach  hired 
for  the  day  is  not  the  servant  of  the 
party  hiring  it,  so  as  to  bring  him 
within  the  statute  7  &  8  Geo.  4,  c. 
29,  s.  46,  relating  to  larceny  by  ser- 
vants.    Rex  V.  Haydon,  445 

LARCENY  IN  SHIPS. 
The  luggage  of  a  passenger  going 


by  a  steam -boat  is  within  the  words 
*'  goods  or  merchandize'*  in  the  1 7th 
section  of  the  stat.  7  Sr  S  Geo.  4,  c. 
29,  which  relates  to  property  scolen 
from  any  vessel  in  any  navigable  riTer. 
Rex  V.  IVright,  Field,  and  Samders, 

159 

LEASE. 

See  Landlord  and  Tenant. — 
Stamp. 

LEASE  FOR  A  YEAR. 

In  ejectment  by  mortgagee  of  a 
freehold  mortgage  against  the  mort- 
gagor, it  is  sufficient  to  put  in  and 
prove  a  deed  of  release  executed  by 
the  latter  to  the  former,  without  put- 
ting in  the  lease  for  a  year,  provided 
the  release  state  (in  the  usual  way) 
that  the  premises  are  in  the  actual 
possession  of  the  mortgagee  by  vir- 
tue of  a  lease  for  a  year.  Doe  d. 
Pember  v.  fVagstaff,  477 

LIBEL. 

See  Assault,  1,  2. — Evidence,  10, 
11. — Slander,  1,2. 

1.  If,  in  a  case  of  libel,  the  de- 
fendant in  his  plea  state  certain  spe- 
cific facts  on  which  be  justifies  the 
publication,  a  letter  written  by  the 
plaintiff,  which  does  not  go  to  prove 
any  of  the  specific  facts  alleged  in  the 
plea,  is  not  admissible  in  evidence 
for  the  defendant.  Moscati  ▼.  Law^ 
son,  $2 

i.  In  an  action  for  a  libel  against 
the  printer  of  a  newspaper,  one  of 
the  proprietors  of  a  newspaper  is  a 
competent  witness  for  the  defendant, 
as  he  is  not  liable  for  contribution. 

Ibid. 

S.  In  an  action  for  a  libel  pub- 
lished in  a  newspaper,  the  defendant 
cannot  go  into  evidence  in  mitigation 
of  damages,  to  shew  that  the  same 
libel  had  appeared  in  another  news- 
paper, from  which  the  plaintiff  had 
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already  recovered  damages,  but  the 
defendant  may  shew  that  he  copied 
the  libel  from  another  newspaper, 
and  omitted  several  passages  con- 
tained in  that  newspaper,  which  re- 
flected on  the  character  of  the  plain- 
tiff.    Creevy  v,  Carr^  64 

4.  If  in  an  action  for  libel  the 
defendant  by  his  pleading  admits  the 
publication,  the  plaintiff  is  still  at 
^berty  to  sl»ew  the  manner  of  the 
publication,  with  a  view  to  the  amount 
of  damages.      Vines  v.  Serrell,     16d 

5.  If  the  printer  and  the  editor  of 
a  magazine  be  sued  for  a  libellous 
article  contained  in  it,  they  are  both 
liable  for  a  libellous  lithographic  print 
which  is  contained  in  the  work,  though 
it  w^as  not  printed  by  the  printer, 
provided  that  the  print  is  referred  to 
in  the  letter-press  part  of  the  libel- 
lous article.  fVaU$  v.  Fraser  and 
Moyesy  SC9 

6.  In  an  action  for  a  libel  the  de- 
fendant may  in  mitigation  of  damages 
give  in  evidence  other  libels  published 
recently  before  by  the  plaintiff  of  i\\e 
defendant,  with  a  view  of  shewing  a 
provocation  by  the  plaintiff;  and  a 
witness  may  be  also  asked,  whether 
the  plaintiff  has  not  previously  pub- 
lished attacks  on  the  defendant,  but 
the  Judge  will  caution  the  jury  not 
to  consider  one  libel  as  at  all  like  a 
set-off  against  the  other.  Ibid, 

7.  In  an  action  for  libel  the  defen- 
dant may  give  evidence  of  provoca- 
tion in  mitigation  of  damages,  and 
may  for  that  purpose  shew  that  the 
plaintiff  had  used  expressions  calcu- 
lated to  provoke  him,  both  in  writing 
and  verbally.    Tarpley  v.  Blaby,  395 

8.  If  a  wife  be  living  apart  from 
her  husband  as  a  servant  in  the  fa- 
mily of  A.,  and  80  maintaining  her- 
self, and  she  is  dismissed  from  the 
aervice  by  A.  in  consequence  of  a 
letter  written  by  B.,  reflecting  on  her 

-character,  her  husband  may  maintain 
an  action  for  special  damage.  Coward 
V.  Wellington,  531 

VOL.  VII. 


9.  But  if  A.  dismissed  her  colour- 
ably,  intending  to  take  her  back 
again,  the  action  will  not  lie.        Ibid, 

10.  If  B.,  a  tradesman,  be  dismiss- 
ed from  serving  A.,  one  of  his  cus- 
tomers, A.  stating  as  the  reason  of  it 
that  B.  charged  for  goods  never  de- 
livered, and  B.  after  this  write  a  letter 
to  A.,  vindicating  himself,  and  im- 
puting the  dishonesty  to  a  servant  of 
A,,  this  is  a  privil^ed  communica- 
tion, if  it  be  bona  fide,  and  with- 
out malice.  Ibid, 

11.  If  a  critic  in  criticizing  a  work 
goes  out  of  his  way  to  attack  the 
private  character  of  the  author,  this 
is  a  libel.     Fraser  v,  Berkeley t     621 

IS,  In  an  action  for  a  libel,  con- 
tained in  an  article  against  church- 
rates,  written  by  the  defendant,  and 
published  in  the  True  Sun  newspaper, 
the  MS.,  in  the  handwriting  of  the 
defendant,  addressed  "  To  the  Editor 
of  the  T.  S."  and  sent  to  the  T.  S. 
office,  is  evidence  to  shew  that  the  de- 
fendant intended  the  article  to  be  pub- 
lished in  that  newspaper.  l*he  plain- 
tiff may  also,  for  the  same  purpose, 
give  in  evidence  handbills  on  the  same 
subject,  published  by  the  defendant 
about  the  same  time ;  and  to  shew 
that  the  libel  was  published  with  an 
intent  to  injure  the  plaintiff,  evidence 
may  be  given  that  one  of  the  hand- 
bills was  carried  backwards  and  for- 
w*ards  before  his  door.  Boi^  v. 
Douglas,  626 

15.  Any  attempt  to  excite  resist- 
ance to  the  payment  of  church-rates, 
or  to  render  odious  those  who  collect 
them,  is  illegal.  Ibid, 

1 4.  A  man  has  a  right  to  commu- 
nicate to  any  other  any  information 
he  is  possessed  of  in  a  matter  in  which 
they  have  a  mutual  interest ;  and  it 
is  a  perfectly  legal  and  justifiable  ob- 
ject for  one  to  induce  another  to  be- 
come a  party  to  a  suit  as  to  a  subject 
matter  on  which  both  have  an  in- 
terest ;  and  it  is  not  because  strong 
or  angry  language  is  used  in  such  a 
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LIEN. 


LIGHTS. 


^oiiMmintcatioii  that  k  will  be  a  libel ; 
but  the  jury  inust  go  further,  and  Bee, 
not  merely  whether  expressions  are 
angry,  but  whether  they  are  malicious. 
Shipley  v.  Todhunter,  680 

15.  In  an  action  of  slander  for 
words,  some  of  which,  if  spoken,  and 
understood  in  their  ordinary  sense, 
would  certainly  be  actionable,  the 
jury  may  consider  whether,  taking 
the  whole  of  the  conversation  to- 
gether, the  particular  words  are  so 
qualified  by  the  other  parts  of  the 
conversation  as  to  shew  that  they 
were  not  intended  to  convey  the  idea 
which  their  primary  and  ordinary 
meaning  would  give.  Ibid. 

16.  If  a  letter  oontaining  a  libel 
have  the  post-mark  on  it,  that  is 
primi  facie  evidence  of  its  having 
been  published.  Ibid. 

17.  The  House  of  Commons,  in 
the  years  1835  and  d6,  made  resolu- 
tions that  parliamentary  papers  and 
reports,  printed  for  the  use  of  the 
house,  should  be  publicly  sold  by 
their  printer;  and  after%vards  a  re- 
port from  the  Inspectors  of  Prisons 
was  ordered  by  the  House  to  be  print- 
ed:— Heldy  that  if  this  report  con- 
tained a  libel  on  an*  individual,  the 
printer  of  the  House  of  Commons 
who  sold  it  was  liable  to  an  action, 
and  that  the  resolutions  of  the  House 
did  not  render  this  a  privileged 
publication.     Stockdale  v.  Hansard^ 

731 

LIEN. 

iS'e^  Attobnet,  5,  6. — Innkeeper,  1. 

1.  A  tradesman  of  Guernsey  came 
to  London  and  bought  goods  there, 
which  were  directed  to  him  at  Guern- 
sey, by  waggon  to  Southampton,  to 
the  case  of  an  .agent  there.  The 
agent,  in  pursuance  of  general  in- 
structions, ahipped  the  goods.  The 
London  tradeaman,  finding  that  the 
purchaacr  was  insolvent,  went  to 
Southampton,  and  finding  the  goods 


had  been  shipped,  told  tlie  agent's 
clerk  that  he  was  come  to  stop  then. 
Just  before  the  arrival  of  the  London 
tradesman,  a  letter  had  been  received 
from  the  purchaser,  who  had  been  ar- 
rested in  London,  desiring  the  agent 
not  to  ship,  till  further  orders,  any  of 
the  goods  he  had  sent  from  London. 
The  London  tradesman  and  the  agent's 
clerk  went  on  board  the  ship  together, 
and  all  the  goods  were  landed  by 
permission  from  the  custom-house  <m 
the  application  of  the  agent's  clerk, 
who  gave  the  London  tradesman  a 
letter,  stating  that  he  had  caused  them 
to  be  re-landed  to  await  his  instruc- 
tions. The  agent  after  this  refused 
to  deliver  up  the  goods  to  the  Lon- 
don tradesman,  claiming  to  hold  them 
for  a  general  balance  due  from  the 
purchaser  to  him.  The  London 
tradesman  brought  an  action  of  tro- 
ver against  the  agent,  and  the  jury 
found  that  the  goods  were  in  fact 
stopped  by  the  London  tradesman, 
and  gave  a  verdict  for  the  plaintiff; 
and  the  Court  of  Common  Pleas 
held  that  under  die  circumstances 
such  verdict  was  right.  Slater  v.  Le 
Feuvre,  9\ 

2.  Whedier  by  the  custom  of  the 
trade  in  London,  whoever  the  person 
may  be  who  houses  goods  with  an  up- 
town warehouse-keeper,  the  ware- 
house-keeper has  a  right  to  detain 
them  for  all  that  is  due  firom  such 
person  in  respect  of  charges  for 
goods  previously  deposited  by  sudb 
yenon-^qtutre.  But  it  seems  that 
such  a  custom  wotild  not  be  unrea- 
sonable.   Leuckart  y.  Cooper,      119 

LIGHTS. 

1.  To  sustain  an  action  on  the 
case  for  darkening  the  plaintiff's  win- 
dows, it  is  not  sufficient  that  a  ny 
or  two  of  li|i^t  should  be  obstructed. 
The  question  is,  whether,  in  conse- 
quence of  the  obstruction,  she  pbia- 
tiff  has  less  light  than  before,  to  so 


LIVBBY. 


LOtUdS'  ACT. 


S9t 


coBsiflerable  a  d^retf  m  to  ii^ure 
the  pUntifiTfl  property  in  point  ef 
value.     Prvi^k  v.  Wemkam,      377 

^.  To  support  an  action  fer  ob- 
structing lights,  the  plaintiff  must 
shew  that  there  was  such  a  diminu- 
tion of  light  and  air  as  makes  his  pre- 
mises less  fit  for  occupation.  fVelia 
V.  Odf,  410 

d.  If  the  light  of  the  plaintiff's 
windows  is  obstructed  by  the  defend- 
ant building  on  a  psrty  wall,  half  of 
which  belongs  to  the  plaintiff  and 
half  to  the  defendant,  the  plaintiff  may 
maintain  either  trespass  or  case.  Ibid» 

LIMITATIONS. 

A.  had  owed  money  to  B.  for  hay 
for  more  than  six  years,  and  within 
six  years  said  to  B. — "  You  use  spi- 
rits; why  not  have  them  of  me  as 
long  as  lowe  you  money  for  hay?  If  it 
were  ever  so  little,  it  would  be  a  way 
to  lessen  the  debt."  *  B.  said  he 
would  have  a  gallon  at  12«.,  and  A. 
went  home,  and  sent  a  gallon  of  gin 
to  B.  In  an  action  bv  B.  for  the 
price  of  the  hay : — Hela^  sufficient  to 
take  the  case  out  of  the  Statute  of 
Limitations,  9  Geo.  4,  c.  14.  Hoo- 
per  V.  Stephens,  260 

LIVERY. 

1.  A.  ordered  of  B.  two  suits  of 
livery  a  year  for  her  coachman :  B. 
supplied  one  suit  of  livery,  and  at 
the  desire  of  the  coachman  supplied 
plain  clothes  instead  of  the  other: — 
Held,  that  B.  could  only  recover  from 
A.  the  price  of  the  livery  actually 
supplied.     Hunter  V.  Berkeley,    413 

2.  B.  bad,  on  a  previous  bill  deli- 
vered, been  paid  for  a  livery  suit 
which  he  had  furnished,  and  immedi* 
ately  taken  back  from  the  coachman: 
— Heldf  that  A.  was  entitled  to  be 
allowed  the  amount  paid  for  this  suit 
on  a  plea  of  set-off  for  money  had 
and  received  pleaded  in  an  action  for 


theiamount  of  a  subsequent  account 
for  ck»thes.  Ibid. 

3.  B.,  who  was  a  tailor,  put  lace,  with 
the  arms  of  A.,  his  customer,  wrought 
in  it,  on  the  livery  suits  he  made  for 
A.  B.  had  the  lace  made  in  pieces 
of  fifly  yards  each,  at  a  certain  price, 
but  when  he  made  a  livery  suit  he 
charged  A.  with  the  quantity  of  lace 
used  on  that  suit,  but  at  a  higher 
price  per  yard  than  he  gave  for  it : — 
Held,  that  when  A.  ceased  dealiqg 
with  B.  she  was  not  bound  to  pay 
for  any  of  this  lace  that  B.  tlien  bad 
in  his  hands.  Ibid, 

LOADED  ARMS. 

See  Shooting. 

LODGER. 

See  Landlord  and  Tenant,  3,  4. 

LORDS'  ACT. 

1.  The  title  of  an  assignee,  under 
the  compulsory  clause  of  the  Lords' 
Act,  82  Geo.  3,  c.  28,  s.  16,  only 
commences  from  the  time  when  the 
insolvent  was  brought  up  and  dis^ 
charged.     Moore  v.  Eddowes,      203 

2.  A  person  had,  by  his  marriage 
settlement,  covenanted  to  pay  1000/. 
to  his  children  at  any  time  during  tlie 
coverture,  or  within  a  month  after 
his  wife's  death.  After  her  death  he 
went  to  prison  for  debt ;  and,  while 
in  prison,  he  gave  an  authority  to  his 
son  and  to  his  daughter's  husband  to 
sell  all  his  property  towards  paying 
that  sum.  They  did  so,  and  receiv- 
ed 346/.  After  that  the  person  was 
brought  up,  under  the  compulsory 
clause  of  the  Lords'  Act,  and  exe- 
cuted an  assignment: — Held,  that, 
on  these  facts,  the  assignee  under 
the  Lords'  Act  could  not  recover 
this  sum  of  346/. ;  and  that,  in  an  ac- 
tion for  money  had  and  received, 
brought  against  the  daughter's  hiia- 

UU  ai  ft 


894  MALICIOUS  ARREST. 
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band,  the  defendant  might  go  into 
this  defence  under  the  general  is- 
sue,   and  need  not  plead   specially. 

Ibid. 

MAGISTRATE. 
See  Deposition. 

1 .  Two  constables,  who  had  taken 
the  plaintiff  on  a  charge  of  disorder- 
ly conduct  on  a  Sunday  night,  were 
taking  the  plaintiff  before  a  magis- 
trate on  Monday,  when  they  met  the 
magistrate  in  the  street,  who  desired 
them  to  take  the  plaintiff  back  to  the 
lock-up,  and  bring  him  up  for  exami- 
nation on  the  Tuesday.  They  did 
so,  when  the  magistrate  fined  him 
1/. : — Heldf  that  the  magistrate  was 
liable  to  an  action  of  trespass,  for 
sending  the  plaintiff  back  to  the  lock- 
up; and  that  it  was  the  duty  of  the 
magistrate  either  to  have  gone  into 
the  case  on  the  Monday,  or  to  have 
desired  that  the  plaintiff  should  be 
taken  before  another  magistrate.  Ed- 
wards v.   Ferris,  Letvis,  and   Wells, 

2.  Held,  that  under  a  notice  of  ac- 
tion against  the  magistrate  for  im- 
prisoning the  plaintiff  in  the  lock-up, 
the  plaintiff  might  give  evidence  of 
the  circumstances  under  which  he  was 
taken  into  custody  on  the  Sunday, 
and  of  what  took  place  before  the 
magistrate  on  the  Tuesday ;  but  that 
he  could  not  give  evidence  of  a  de- 
claration made  a  month  before  by  one 
of  the  constables.  Ibid, 

MALICIOUS  ARREST. 
1.  If  A.  wilfully  and  maliciousdy 
cause  B.,  an  attorney  in  practice,  to 
he  arrested  on  mesne  process,  A. 
knowing  him  to  be  an  attorney,  an 
action  on  the  case  lies  against  A.  for 
causing  this  arrest;  and  the  fact  of 
A.  having  a  good  cause  of  action 
against  B.  for  a  large  sum,  will  be  no 
ground  of  defence;  and  the  attorney 


of  A.  may  be  joined  in  the  action  if, 
besides  acting  as  attorney,  he  co- 
operated with  A.  in  causing  the  ar- 
rest. JVhalley  v.  Pepper  and  Hard- 
ing, 506 

2.  In  an  action  for  a  maliciona  ar- 
rest, the  question  is,  whether  the  ori- 
ginal plaintiff  had  a  probable  cause 
of  action  for  the  amount  for  which  he 
held  the  party  to  bait;  and  not 
whether  he  had  a  probable  cause  of 
action  in  the  particular  form  of  ac- 
tion brought:  thus,  where  A.  had  a 
good  cause  of  action  on  a  covenant 
for  a  sum  of  1 150/.  against  B.  and  C. 
separately  but  not  jointly,  and  be 
sued  B.  and  C  jointly,  and  arrested  B. 
in  that  action,  for  that  amount,  it  was 
held  that  an  action  for  a  malicious 
arrest  would  not  lie  by  B.  against  A. 

Ibid. 

3.  In  considering  whether  there 
was  probable  cause  for  an  arrest,  the 
Judge  will  not  take  expressions  of 
general  malice  into  his  consideration 
as  tending  to  shew  a  want  of  pro- 
bable cause.  Ibid, 

4.  If  in  a  declaration  for  a  malici- 
ous arrest  it  be  averred  tliat  the 
plaintiff  was  arrested,  that  allegation 
is  satisfied  by  proof  of  a  detmner. 

Ibid. 

MANDAMUS. 
See  False  Return,  1. 

MANOR. 
See  Landlord  and  Tenant,  14,  15. 

MANSLAUGHTER. 

See  Bankrupt,  5. — Murder. 

1.  The  captain  and  pilot  of  a 
steam-boat  were  both  indicted  for 
the  manslaughter  of  a  person  who 
was  on  board  of  a  smack,  by  running 
the  smack  down.  The  running  down 
was  attributed,  on  the  part  of  the 
prosecution,  to  improper  steerage  of 
the  steam-boat,  arising  from    there 


MANSLAUGHTER. 
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not  beiDg  a  man  at  the  bow  to  keep 
a  look-out.  at  the  time  of  the  acci- 
dent. It  was  proved  that  there  waa  a 
man  on  the  look-out  when  the  vessel 
started,  about  an  hour  previous. 
According  to  one  witness,  the  cap- 
tain and  pilot  were  both  on  the  bridge 
between  the  paddle-boxes ;  accord- 
ing to  another,  the  pilot  was  alone  on 
one  paddle-box: — Held^  that,  under 
these  circumstances,  there  was  not 
such  personal  misconduct  on  the  part 
of  either  as  to  make  them  guilty  of 
felony.     Rex  v.  Allen  and  Clarke^ 

153 

2.  To  make  the  captain  of  a  steam- 
vessel  guilty  oi  manslaughter,  in 
causing  a  person  to  be  drowned  by 
running  down  a  boat,  the  prosecutor 
must  shew  some  act  done  by  the 
captain ;  and  a  mere  omission,  on  his 
part,  in  not  doing  the  whole  of  his 
duty,  is  not  sufficient.  But,  if  there 
be  sufficient  light,  and  the  captain  of 
a  steamer  is  eitiier  at  the  helm,  or  in 
a  situation  to  be  giving  the  command, 
and  does  that  which  causes  the  in- 
jury, he  is  guilty  of  manslaughter. 
Rex  v.  Green,  156 

3.  Where  a  mother,  being  angry  with 
one  of  her  children,  took  up  a  small 
piece  of  iron  used  as  a  poker,  and  on 
his  running  to  the  door  of  the  room, 
which  was  open,  threw  it  after  him, 
and  hit  another  child  who  happened 
to  be  entering  the  room  at  the  mo- 
ment, in  consequence  of  which  he 
died : — it  was  held  to  be  manslaughter, 
although  it  appeared  that  the  mother 
had  no  intention  of  hitting  the  child 
with  whom  she  was  angry,  and  only 
intended  to  frighten  him.  Rex  v. 
Conner,  4li8 

4.  If  the  driver  of  a  carriage  be 
racing  with  another  carriage,  and 
from  being  unable  to  pull  up  his 
horses  in  time  the  first-mentioned 
carriage  in  upset,  and  a  person  thrown 
off  it  and  killed,  this  is  manslaughter 
in  the  driver  of  that  carriage.  Rex 
V.  Tinmms,  499 


5.  A  lad,  as  a  frolic,  without  any 
intention  to  do  any  harm  to  any  one, 
took  the  trap-stick  out  of  the  front 
part  of  a  cart,  in  consequence  of 
which  it  was  upset,  and  the  carman, 
who  was  in  it,  putting  in  a  sack  of 
potatoes,  was  pitched  backward  on 
the  stones,  and  killed: — Held,  that 
the  lad  was  guilty  of  manslaughter. 
Rex  ▼.  Sullivan,  641 


MAP. 

1 .  In  an  action  for  breaking  flood- 
gates, the  defendant  justified  as  the 
lessee  of  a  mill,  which  he  held  of  the 
Bishop  of  VV.  For  the  defendant, 
old  leases  of  the  mill  granted  by  the 
Bishop  of  W.  were  produced  from 
the  Bishop's  registry,  and  read  in 
eviden'ce;  and  it  was  proposed,  on 
the  part  of  the  def^^ndant,  to  put  in 
an  old  map  of  the  place  in  question, 
also  brought  from  the  Bishop  of  W.'s 
registry: — Held,  that  the  map  was 
not  admissible  in  evidence.  Wakeman 
V.  West,  479 

2.  In  ejectment,  the  only  case  in 
which  a  map  of  property  is  receivable 
in  evidence  is,  where  it  is  undisputed 
that,  at  the  time  the  map  was  made, 
the  property  belonged  to  the  person 
from  whom  both  parties  claim.  Doe 
d.  Hughes  v.  Lakin,  481 


MARRIAGE,  PROMISE  OF. 

To  an  action  for  breach  of  promise 
of  marriage  the  defendant  did  not 
plead  the  general  issue,  but  only  that 
the  plaintiff,  after  the  promise,  con- 
ducted herself  in  a  lewd,  unchaste, 
and  immodest  manner,  &c. : — Held^ 
that  on  this  state  of  the  pleadings  the 
plaintiff  had  the  right  to  begin.  Har- 
rison  v.  Gould,  580 


MASTER  AND  SERVANT. 

See  SXKYANT. 
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MURDER. 


MILL. 

.    See  Water. 

MINE. 
Se€  Landlord  amd  Trnant,  21. 

MISCHIEVOUS  ANIMAL. 
See  l^oo. 

MISDEMEANOR. 

An  attempt  to  commit  a  misde- 
meanor 18  a  misdemeanor,  whether 
the  offence  was  created  by  statute,  or 
was  an  offence  at  criminal  law.  Re* 
V.  Roderick^  795 

MITIGATION  OF  DAMAGES. 

See  Assault,  1,  2.— Trover,  S.— 

False  InpRisoKifEKT,  2 -Libel, 

6,7. 

MODUS. 

See  Eyidekcb,  4. 

MONEY  OF  ACCUSED  PER- 
SONS. 

A%e  Prisoners*  Power  of  Attormet. 

1 .  In  order  to  maintain  an  action 
against  the  commissioners  of  the  po- 
lice for  money  detained  by  an  officer 
after  the  trial  of  a  prisoner,  it  must 
be  distinctly  shewn  that  it  was  ac- 
counted for  by  the  officer  to  the 
commissioners.    Green  v.  Rowan^  48 

2.  A  constable  who  apprehends  a 
prisoner  has  no  right  to  take  away 
from  him  any  money  which  he  has 
about  him,  unless  it  is  in  some  way 
connected  with  the  offence  with  which 
he  is  charged,  as  he  thereby  deprives 
him  of  the  means  of  making  his  de- 
fence. Rex  V.  O* Donnelly  188 
'>'S,  A  police  officer  who  appre- 
hended a  person  on  a  charge  of  rape, 
took  from  him  a  watch  and  other  ar- 
ticles. The  Judg^,  on  motion  sup- 
ported by  affidavit,  directed  the  pro- 
perty to  be.g^¥Ctn:ii9  ^^  ^^^  prisoner, 


•Ajingf  that  it  ought  not  to  have 
been  taken  from  him.  Rex  ▼.  Km* 
sey,  447 

4.  A  prisoner  indicted  for  atteriag 
two  forged  promissory  notes,  one  for 
29^  and  another  for  26i.,  when  called 
00  to  plead,  applied  to  the  Jadge  to 
order  28  sovereigns  found  on  him 
when  he  was  apprehended  to  be  re- 
stored to  him.  There  was  ground 
for  supposing  that  26L  of  the  som 
found  was  the  proceeds  of  the  alleged 
forged  note  for  that  amount^  and  the 
Judge  therefore  ordered  that  2A  only 
should  be  given  back  to  the  prisoner. 
Rex  V.  BurgUij  488 

5.  Where  a  prisoner,  a  week  afler 
the  commission  of  the  offence,  was 
apprehended  on  a  charge  of  robbing 
A.  of  25/.  in  notes,  and  9/.  in  gold, 
and  on  the  prisoner  was  found  a  sum 
of  12/.  in  gold,  but  none  of  it  iden- 
tified, the  Judge  ordered  5/.  to  be 
restored  to  the  prisoner,  in  order  to 
enable  him  to  make  his  defence.  Rex 
y.  Roaneyt  6\5 

MURDER. 

See  Dying  Declaration.  —  Man- 
slaughter.—  Name. — Sbootiko. 
— ^Trial. — Wounding. 

1.  The  case  of  Rex  v.  GruMey^  in 
which  it  was  >taid,  that  the  intoxica- 
tion of  a  party  charged  with  murder 
was  a  proper  circumstance  to  be  taken 
into  consideration,  in  order  to  shew 
whether  tlie  act  was  premeditated,  or 
done  only  with  sudden  heat  and  im- 
pulse, is  not  law.  Rex  v.  CarroU,  145 

2.  If,  in  a  case  of  murder,  the 
death  of  a  deceased  is  charged  to  be 
by  suffocation,  by  placing  tlie  hand 
on  the  mouth  of  the  deceased:  — 
Held,  that  this  allegation  is  made 
out,  if  tlie  jury  are  satis 6ed  tftat  any 
violt^at  means  were  used  to  stop  the 
respiration  of  the  deceased.  Rex  v. 
IV^ters,  250 

3.  An  indictment  charged  the  mur- 
der of  "  Elha  Waters:'  ,  It  apfinred 


MURDER. 


MURDER. 
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that  the  deceased  was  the  illegitimate 
chiJd  of  the  prisoner,  whose  name  was 
Ellen  Waters ;  and  a  witness  said  on 
the  trial— "The  child  was  called 
Eliza.  I  took  it  to  be  baptized,  and 
said  it  was  Eleanor  Waters's  child:" 
— SembUy  that  this  was  not  sufficient 
proof  that  the  surname  o£  the  de- 
ceased was  Waters.  Ibid, 

4.  A  married  woman  cannot  be 
conyicted  of  the  murder  of  her  ille- 
gitimate child,  three  years  old,  by  the 
omitting  to  supply  it  with  proper 
food,  unless  it  is  shewn  that  her  hus- 
band supplied  her  with  food  to  give 
to  the  child,  and  that  she  wilfully 
neglected  to  give  it.  Rex  v.  Saun' 
ders,  277 

5.  A  count  charged  a  married  wo- 
man with  the  murder  of  her  illegiti- 
mate child  of  three  years  old,  by 
omitting  to  supply  it  with  sufficient 
food,  and,  also,  by  beating.  It  was 
not  shewn  that  her  husband  had  sup- 
plied her  with  food  to  give  to  the 
child : — Heldf  that  this  count  could 
not  be  supported.  Ibid. 

6.  Where  a  person,  in  loco  paren- 
tis, inflicts  corporal  punisliment  on  a 
child,  and  compels  it  to  work  for  an 
unreasonable  number  of  hours,  and 
beyond  its  strength,  and  the  child 
dies,  the  death  being  of  consumption, 
bat  hastened  by  the  ill  treatment,  it 
will  not  be  murder,  but  only  man- 
slaughter in  the  person  inflicting  the 
punishment,  although  it  was  cruel  and 
excessive,  and  accompanied  by  vio- 
lent and  threatening  language,  if  such 
person  believed  that  the  child  was 
shamming  illness,  and  was  really  able 
to  do  the  quantity  of  work  required. 
lUxY.  CheesetnaUf  455 

7.  In  an  indictment  for  murder, 
an  allegation  that  it  was  committed 
"  with  a  certain  sharp  instrument,  to 
tlie  jurors  aforesaid  unknown,"  is 
sufficiently  certain ;  and  if  the  indict- 
ment charge  that  a  child's  throat  was 
cut  by  a  certain  sharp  instrument, 
and  it  be  proved  that  the  wound  was 


"  partly  torn  and  partly  cut  by  an 
instrument  not  sharp,"  this  is  suffi- 
cient, as  the  degree  of  sharpness  of 
the  instrument  is  not  materia).  Rex 
V.  Gfounsell,  788 

8.  An  indictment  charged  that  the 
prisoner,  being  big  with  child,  did 
bring  forth  the  child  alive,  and  after- 
wards strangle  it: — Held,  that  the 
jury  ought  not  to  convict  on  this  in- 
dictment, unless  they  are  satisfied 
'that  the  child  was  wholly  born  when 
it  was  strangled.     Rex  v.  Crutchley^ 

814 

9.  If  a  child  was  strangled  inten- 
tionally while  it  was  connected  with 
the  mother  by  the  umbilical  cord,  but 
after  it  was  wholly  produced  into  the 
world,  whether  this  would  be  murder? 
Quaere.  Ibid. 

10.  A  prisoner  was. charged  with 
the  murder  of  her  new-born  child,  by 
cutting  off  its  head  : — Held,  that,  in 
order  to  justify  a  conviction  for  mur- 
der, the  jury  must  be  satisfied  that 
the  entire  child  was  actually  bora  into 
the  world  in  a  living  state ;  and  that 
the  fact  of  iu  having  breathed  is  not 
a  decisive  proof  that  it  was  born  alive^ 
as  it  may  have  breathed,  and  yet  died 
before  birth.     Rex  v.  Sellis,         850 

10.  If  a  person  receive  a  blow,  and 
immediately  avenge  it  with  any  instru- 
ment he  may  happen  to  have  in  his 
hand,  and  death  ensue,  this  will  be 
only  manslaughter,  provided  the  fatal 
blow  is  to  be  attributed  to  the  passion 
of  anger  arising  from  the  previous 
provocation.     Rex  \.  Thomas^     817 

11.  The  law  requires  two  things  ; 
first,  that  there  should  be  the  provo- 
cation; and,  second,  that  the  fatal 
blow  should  be  clearly  traced  to  the 
passion  arising  from  that  provoca- 
tion. Therefore,  if,  from  the  cir- 
cumstances, it  appear  that  the  party, 
before  any  provocation  given,  intended 
to  use  a  deadly  weapon  towards  any 
one  who  might  assault  bim;  this 
would  shew  that  a  fatal  blow  given 
afterwards  ought  not  to  be  attributed 
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to  the  provocation,  and  the  crime 
wouid  therefore  be  murder.  Ibid, 
\2.  If  a  man  be  drunk,  this  is  no 
excuse  for  any  crime  he  may  commit. 
But  where  provocation  by  a  blow  has 
been  given  to  a  person  who  kills 
another  with  a  weapon  which  he  hap- 
pens to  have  in  his  hand,  the  drunken- 
ness of  the  prisoner  may  be  con- 
sidered on  the  question  whether  the 
prisoner  was  excited  by  passion,  or 
acted  from  malice  ?  As,  also,  it  may 
be  on  the  question  whether  expres- 
sions used  by  the  prisoner  manifested 
a  deliberate  purpose,  or  were  merely 
the  idle  expressions  of  a  drunken 
man  ?  Ibid, 

MURDER  ABROAD. 

I.  A  Spaniard,  being  in  England, 
signed  articles  to  serve  in  a  ship 
"  bound  on  a  voyage  to  the  Indian 
Seas  and  elsewhere,  on  a  seeking  and 
trading  voyage  (not  exceeding  three 
years'  duration),  and  back  to  the 
United  Kingdom."  On  the  ship's  ar- 
rival at  Zanzibar,  an  island  hi  the 
Indian  Seas,  which  was  under  the  do- 
minion of  an  Arab  king,  the  captain 
left  the  vessel  (in  pursuance  of  an 
understanding  in  England),  and  set 
up  in  trade,  and,  without  the  consent 
of  the  rest  of  the  crew,  engaged  the 
Spaniard  as  an  interpreter,  the  new 
captain  of  the  ship  not  requiring  him 
to  serve  on  board.  The  ship  went 
two  or  three  short  voyages  without 
him,  and  returned  to  anchor  a  few 
hundred  yards  from  the  shore,  in  a 
roadstead  of  seven  fathoms  water, 
between  Zanzibar  and  several  other 
islands.  The  crew  being  on  shore,  a 
quarrel  arose  between  the  Spaniard 
and  one  of  them,  which  led  to  blows 
by  the  Spaniard,  which  killed  the 
other.  The  death  took  place  on  board 
the  ship.  The  Spaniard  was  brought 
to  England,  and  indicted  and  tried  in 
London  imder  a  special  commission. 


issued  in  pursuance  of  the  9  Geo.  4» 
c.  31,  s.  7: — Held,  that,  nnder  the 
circumstances,  he  could  not  be  con- 
victed— '^r$t,  as  he  was  not  '*  a  sub- 
ject of  his  Majesty'*  within  the  mean- 
ing of  that  section ;  and,  secondly, 
that,  as  the  death  was  on  shipboard, 
though  the  blows  were  given  on  shore, 
the  offence  could  not  be  said  to  have 
been  committed,  according  to  the 
words  of  the  statute,  '^  on  land  out 
of  the  United  Kingdom."  Rex^.De 
Mattos,  458 

2.  Whether,  if  the  Spaniard  had 
continued  on  board  the  ship,  and  had 
been  at  the  time  serving  under  the 
articles,  he  could  have  been  tried  as 
a  British  subject —  Quaere:  sembU, 
that  he  could  not.  Ilnd^ 


MUTE. 

A  person,  deaf  and  dumb,  was  to 
be  tried  for  a  capital  felony  :  the 
Judge  ordered  a  jury  to  be  impa- 
nelled, to  try  whether  he  was  mute 
by  the  vbitation  of  God;  the  jury 
found  that  he  was  so.  The  jury  were 
then  sworn  to  try  whether  he  was 
able  to  plead,  which  they  found  in 
the  affirmative ;  and  the  prisoner,  by 
a  sign,  pleaded — Not  guilty.  The 
Judge  then  ordered  the  jury  to  be 
sworn  to  try  whether  the  prisoner  was 
"  now  sane  or  not ;"  and  on  this 
question  his  Lordship  directed  the 
jury  to  consider  whether  the  prisoner 
had  sufficient  intellect  to  comprehend 
the  course  of  the  proceedings,  so  as 
to  make  a  proper  defence,  to  chal- 
lenge any  juror  he  might  wish  to 
object  to,  and  to  comprehend  the  de- 
tails of  the  evidence ;  and  that  if  they 
thought  he  had  not,  they  should  find 
him  not  of  sane  mind.  The  jury  did 
so ;  and  the  Judge  ordered  the  pri- 
soner to  be  detained  under  the  staL 
89  &  40  Geo.  8,  c.  94,  s.  e.  Rex  v. 
Pritckard,  305 


NEGLIGENCE. 


NEWGATE. 
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NAME  OF  DECEASED. 

See  Murder,  3. 

In  a  case  of  manslaughter,  it  was 
proved  that  the  deceased  was  at  an 
inn  for  three  days,  and  that  the  inn- 
keeper asked  him  what  his  name  was, 
and  that,  while  there,  letters  arrived 
at  the  inn  directed  in  that  name, 
which  letters  were  delivered  to  the 
deceased,  and  received  by  him : — 
H€ld^  that  the  innkeeper  might  be 
asked  what  name  the  deceased  gave. 
Rex  V.  Timmins^  499 

NAME  OF  PROSECUTOR. 

In  an  indictment  the  prosecutor  (a 
boy)  was  described  as  *'  Edward  Dob- 
son."  He  gave  his  name  to  the  con- 
stable as  **  Peach,"  and  his  master  and 
most  other  persons  so  called  him,  and 
he  was  generally  known  by  the  name 
of  ••  Peach."  He  stated  that  his 
right  name  was  Dobson,  and  that  his 
mother,  who  had  married  two  hus- 
bands, Peach  and  Dobson,  had  always 
told  him  that  he  was  the  son  of  the 
latter,  and  had  always  called  him  Ed- 
ward Dobson: — Held^  that  he  was 
rightly  described.  Rex  v.  John  Wil- 
liams ^  298 

NEGLIGENCE. 
See  Surgeon,  1 . 

1.  In  an  action  on  the  case  for  da- 
mage done  to  the  plaintifTs  cabriolet, 
from  the  negligence  with  which  the 
defendant's  cart  was  driven,  the  de- 
fendant will  be  liable,  although  it 
vhould  appear  that  the  defendant's 
servant  was  not  driving  at  the  time 
of  the  accident,  but  had  intrusted  the 
reins  to  a  stranger  who  was  riding 
with  him,  and  who  was  not  in  the 
service  of  the  defendant.  Booth  v. 
Muter,  66 

t.  It  is  not  every  mistake  or  mis- 
apprehension of  an  attorney  that  will 


make  him  liable  to  an  action  for  neg- 
ligence. The  question  in  such  an 
action  is,  whether  the  attorney  has 
used  reasonable  skill  and  reasonable 
care.     Shiicock  v.  Ptusman,         S89 

3.  In  an  action  against  an  attorney 
for  negligence,  the  declaration  stated, 
that  the  plaintiff  was  a  prisoner  in 
execution  for  a  debt  not  exceeding 
20/.,  and  had  been  so  for  twelve  ca- 
lendar months,  and  was  desirous  of 
obtaining  his  discharge,  of  all  which 
the  defendant  had  notice;  and  that 
the  defendant,  in  consideration  that 
the  plaintiff  would  employ  him  to 
obtain  his  discharge,  undertook  to 
use  due  diligence;  yet  the  defendant, 
not  regarding  &c.,  did  not  take  pro- 
per measures  to  obtain  the  plaintiff^s 
discharge.  To  this  declaration  the 
defendant  pleaded,  ^rj<,  non  assump^ 
sit;  and,  secondly,  that  he  did  take 
proper  measures,  and  did  use  due  dili- 
gence : — Held,  that  on  the  second  is- 
sue it  lay  on  the  plaintiff  to  prove 
negligence  in  the  defendant — and 
held,  also,  that  by  these  pleadings  the 
prefatory  allegations  of  the  declara- 
tion were  admitted  by  the  defendant. 

Ibid. 

4.  If  A.  has  a  hay-rick,  which 
from  his  negligence  ignites,  whereby 
the  property  of  B.  is  burnt,  A.  is  lia- 
ble in  an  action  on  the  case.  Faugh' 
an  V.  Menlove,  525 

NEWGATE. 

1 .  The  keeper  of  the  gaol  of  New- 
gate was  indicted  for  refusing  to  re- 
ceive certain  persons,  committed  by  a 
magistrate  for  the  county  of  Middle- 
sex, charged  with  felony,  in  wilful 
and  contemptuous  disobedience  of  his 
warrant.  The  warrant  was  directed, 
not  to  **  The  keeper  of  Newgate"  (as 
was  usual),  but  to  "  The  keeper  of 
the  common  gaol  in  and  for  the  coun- 
ty of  Middlesex,"  and  in  the  margin 
was  written,  *'for  trial  at  Clerken- 
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well/'  It  appeared  that  this  was  the 
form  in  which  warrants  were  made 
out  for  the  New  Prison  at  Clerken- 
well : — HeU  that  although,  in  point 
of  law,  Newgate  was  the  common 
gaol  for  Middlesex,  yet  the  not  re- 
ceiving prisoners  witJi  a  warrant  in 
such  a  form  was  not  a  wilful  and 
contemptuous  disobedience  within  the 
words  of  the  indictment*  Rex  v. 
Cope,  720 

2.  The  indictment  also  charged  the 
keeper  with  refusing  to  receive  seve- 
ral persons  committed  by  Middlesex 
magistrates  for  want  of  sureties,  &c. 
in  cases  of  misdemeanor,  &c. : — 
Held,  that  returns  made  by  previous 
keepers  under  the  4  Geo.  4,  c.  64, 
and  also  returns  made  by  the  Court 
of  Aldermen  under  the  same  statute, 
were  admissible  in  evidence  on  the 
part  of  the  prosecution  to  shew  how 
the  prison  had  been  used : — Held, 
also,  that  the  Court  of  Aldermen  had 
not  authority,  under  the  IStb  section 
of  that  statute,  to  make  an  order  li- 
miting the  appropriation  of  Newgate 
to  persons  charged  with  felony,  so  as 
to  exclude  persons  committed  for 
misdemeanors  by  Middlesex  magis- 
trates.— Whether  proof  of  the  in- 
dorsement of  a  deceased  attorney's 
clerk  on  an  order,  stating  that  he  had 
served  it  on  a  particular  day,  is  evi- 
dence of  such  service,  without  proof 
of  any  other  corroborating  circum- 
stances. Quaere.  Ibid, 


NIGHT  POACHING. 

See  Poaching. 

NISI  PRIUS  RECORD. 

See  Amendment. 

NOLLE  PROSEQUI. 
See  FajLCTicE,  4. 


NOTICE  OF  ACTION. 

See  BaiLDiNO  Act,  1 . — Cruelty  to 
Animals,  1. —  False  Imprison- 
ment, S,  4. — Maoistratb,  2. 

NUISANCE, 

See  Lights. 

1.  In  an  action  for  a  nuisance, 
where  the  defendant  pleads  not  guilty, 
the  plaintiff  must  not  only  prove  the 
existence  of  the  nuisance,  but  that 
the  defendant  was  the  person  who 
caused  it.     Dawson  v.  Moore,        25 

2.  In  an  action  oo  the  case  for 
placing  lighted  brimstone  in  a  chnrch 
tower,  whereby  the  plaintiff,  who, 
with  others,  was  ringing  the  bells, 
was  annoyed  by  the  Aimes;  the  de* 
fendant  pleaded,  1st,  the  general  is- 
sue; and,  2nd,  that  the  plaintiff  was 
wrongfully  in  the  church  tower,  mak- 
ing a  disturbance,  and  that  the  rector 
requested  him  to  depart,  and  that,  as 
he  would  not,  the  defendant,  by  the 
command  of  the  rector,  placed  and 
lighted  the  brimstone,  to  cause  the 
plaintiff  to  depart: — Held,  that,  to 
support  the  special  plea,  evidence 
must  be  given  of  the  request  to  de- 
part, and  also  of  the]  rector's  autho- 
rity to  the  defendant  to  put  the  brim- 
stone:— Heldu\90,  that,  to  entitle  the 
plaintiff  to  a  verdict  on  the  general 
issue,  the  jury  roust  be  satisfied  that 
the  plaintiff  sustained  some  substan- 
tial damage  from  the  fumes  of  the 
brimstone.    Evans  v.  LisUj  562 

3.  Form  of  plea.  Hnd. 

OATH,  FALSE. 
See  Pebjubt,  2,  5* 

ODD  MARK. 
See  Landlord  and  Tenant,  31,  32. 
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OFFENSIVE  TRADE. 
&«  Lakdloed  akd  Tekaht,  7. 

ONUS  PROBANDI. 
See  Nboliobkce,  i. 

OVERSEER. 

See  Poos. 

PARISH  BOOKS. 

!•  Churchwardens  and  overseere 
have  not  such  a  property  in  the  account 
hooks  of  a  late  surveyor  of  the  high- 
ways as  to  enable  them  to  inaintaio 
trover  for  theniy  and  their  remedy  is 
under  the  stat.  13  Geo.  S,  c.  78,  s.  48. 
Addison  v.  Rounds  iS5 

2.  A.y  late  surveyor  of  highways^on 
his  account  books  being  demanded  of 
him  at  the  vestry,  said,  "  I  have  not 
got  them,  I  have  delivered  them  to 
my  brother  J./'  and  his  brother  J.,  in 
his  presence,  said,  "  I  have  them,  and 
I  will  keep  them.*"  J.  was  one  of 
the  overseers  of  the  poor  of  the  pa- 
rish:— Held,  in  an  action  of  trover 
against  A.,  that  this  was  no  evidence 
of  a  conversion  by  A.,  as  the  over- 
seer IS  a  person  to  whom  the  books 
are  to  be  delivered  under  the  stat. 
18  Geo.  8,  c.  78,  s.  48,  and  the  Judge 
will  not  leave  it  to  the  jury  to  say 
whetlier  this  delivery  over  was  co]our«> 
able  only.  Ibid. 

PARLIAMENT. 

See  Election.  — Libel,  1 7.  — Per- 
jury, 2,  8. — Reform  Act. 

PARTICULAR  OF  CHARGES. 
See  Conspiracy. 


PARTICULAR  OF  DEMAND. 

See  Practice,  S, 

PARTNERS. 

1 .  If  a  debtor,  who  is  a  partner  io 
a  Grm,  leaves  that  firm,  and  any  per« 
son  trading  with  the  firm  has  notice 
of  it,  and  goes  on  trading  with  the 
firm,  and  making  fresh  contracts,  the 
retiring  partner  is  not  liable  though 
no  new  partner  joins  the  firm.  Hart 
N,  Alexander^  746 

2.  If  a  creditor,  knowing  of  the 
retirement  of  one  of  the  firm,  draw 
for  part  of  his  balance,  and  send  in 
more  goods ;  or  if  he,  knowing  of  the 
retirement,  strike  a  fresh  balance  with 
the  new  firm  for  a  different  rate  of 
interest;  or  if  a  new  partner  join  the 
firm,  and  the  creditor,  knowing  of 
the  retirement  of  the  late  partner, 
accepts  an  account  in  which  the  new 
partner  is  made  liable  for  the  ba- 
lance; in  each  of  these  cases  the  re- 
tiring partner  is  discharged.        llnd* 

8.  The  creditor's  knoidedge  of  re- 
tirement of  a  partner  may  either  be 
shewn  by  direct  evidence,  or  the  jury 
may  infer  it  from  circumstances.  /&u/. 

4.  The  fact  that  the  dissolution  of 
a  partnership  was  advertised  in  a 
newspaper  may  be  given  in  evidence^ 
although  it  cannot  be  proved  that  the 
other  party  saw  that  newspaper.  So 
evidence  may  be  given  that  it  was 
the  usage  of  a  firm  to  send  circulars 
to  their  customers  on  any  change  of 
partners ;  but  an  entry  by  a  deceased 
clerk  in  India,  written  under  a  copy 
of  a  circular,  "  Capt.  H.,  original, 
per  Asia/'  is  no  evidence  that  Capt. 
H.  received  the  letter,  or  that  thaort* 
ginal  was  sent  by  the  ship  Asia.  llnd. 

5.  Form  of  plea  of  retirement  of 
a  partner,  and  substitation  of  a  new 
firm.  Ibid. 

6.  Two  proprietors  o£  a  stage 
coach,  A.  and  B.,  dissolved  thttt 
partnership  in  November.    During 
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their  partnership,  monthly  accounts 
were  made  up,  on  each  of  which  a 
balance  was  struck  in  favour  of  A. 
These  balances  were  never  carried 
forward  from  one  account  to  another. 
B.  had  paid  A.  the  balance  on  the  No- 
vember account,  which  was  made  up 
to  the  time  of  the  dissolution : — Hela^ 
that  A.  might  maintain  an  action  for 
the  balances  in  his  favour  on  the  Sep- 
tember and  October  accounts.  Brier^ 
lyv.  Crippt,  709 

PART  PAYMENT. 

See  Assumpsit,  1. 

PAUPER. 

See  Counsel,  4. 

Where  a  plaintiff  suing  in  formd 
pauperis  has  a  verdict  in  his  favour 
for  5L  or  more— Semble,  that  the 
officers  of  the  court  are  entitled  to 
their  fees.  James  v.  Harris,         257 

PAYMENT. 
See  Assumpsit,    1. — Bill    of    Ex- 
change, 7. 

In  an  action  for  sheep  sold  and  de- 
livered, the  defendant  pleaded  a  pay- 
ment of  175/.  It  was  proved  by  J. 
J.  that  he  received  a  sum  of  175/. 
from  the  defendant's  wife  and  gave  it 
to  the  plaintiff: — Held,  that  evidence 
might  be  given,  that  when  the  de- 
fendant's wife  gave  him  the  money, 
she  told  J.  J.  to  take  it  to  the  plain- 
tiflTfor  the  sheep.     Walters  v.  LewiSy 

344 

PERJURY. 

1.  On  an  indictment  for  perjury 
committed  by  A.  on  the  trial  of  an 
action  against  B.  and  others,  B.  is  not 
rendered  incompetent  as  a  witness 
for  the  prosecution  merely  on  the 
ground  that  he  has  not  paid  the  debt 
and  costs,  and  has  filed  a  bill  in  equi- 
ty; but  it  seems,  that,  if  B.  expects 
d^t  A.  will  be  a  witness  against  hiqi 


in  a  similar  action  coming  on  for  trial 
soon  after  the  indictment,  that  is  such 
an  immediate  interest  in  B.  as  will 
disqualify  him  from  being  a  witness. 
Rex  V.  Hultne,  8 

^.  In  order  to  convict  a  person,  on 
an  indictment  for  taking  a  false  oath 
of  a  qualification  to  sit  as  member  of 
parliament  for  a  borough,  the  jury 
must  be  satisfied  beyond  all  doubt 
that  the  property  was  not  worth  300/. 
a  year,  and  also,  that  the  defendant 
well  knew  that  it  was  not  of  that  va- 
lue.    Rexv.DeBeauvoir,  17 

3.  A.  was  indicted  under  s.  58 
of  the  Parliamentary  Reform  Act, 
2  Will.  4,  c.  45,  for  giving  a  false 
answer  to  the  question,  whether  he 
had  the  same  qualification  to  vote  as 
that  for  which  he  was  registered.  A. 
had  occupied  a  house  at  the  time  of 
the  registration,  for  which  he  was  on 
the  register  as  a  voter,  but  he  had  left 
it  before  the  election,  and  the  land- 
lord's agent  had,  before  the  election, 
given  the  key  of  it  to  B.,  who  had  put 
horses  into  the  stable  and  beer  into 
the  cellar,  but  B.'s  rent  did  not  com- 
mence till  after  the  election : — Held, 
that  in  the  absence  of  evidence  of  the 
determination  of  the  tenancy  of  A., 
the  indictment  could  not  be  support- 
ed.    Rex  V.  Harris,  25d 

4.  In  an  indictment  for  perjury,  a 
suit  in  the  Ecclesiastical  Court  was 
stated  to  have  been  depending  be- 
tween W.  P.  and  R.  M.  The  pro- 
ceedings of  the  suit,  when  produced, 
were  between  W.  P.  and  R.  M.  the 
elder: — Held,  no  variance.  Rex  v. 
Baily,  264 

5.  An  indictment  for  perjury,  as- 
signed on  an  affidavit  made  for  the 
purpose  of  setting  aside  a  judgment 
signed  since  the  rule  of  H.  T.,  4 
Will.  4,  alleged  tliat  the  judgment 
was  entered  up  '*  tn  or  as  of  Trinity 
Term,  5  Will.  4:— Held,  that  this 
was  bad;  and  the  judge  would  not 
amend  it  under  the  stat.  0  Geo.  4, 
c.  15.    Rex  V.  Cooke,  559 


PLEADING. 

6.  Amendments  under  that  uM. 
should  be  very  sparingly  made  in  cri- 
minal cases.  %  /*«^« 

7,  An  allegation  that  the  defend- 
ant made  his  warrant  of  attorney  di- 
rected to  R.  W.  and  F.  B.,  "then 
and  siill  being  attornies*'  of  K,  B„ 
is  proved  by  putting  in  the  warrant  of 
attorney*  ^*"'' 

PLEADING. 
See  Assumpsit,  1.— Doo,  2.— Fraod. 
— ^KiNo's    Bench    Prison,    1.— 
Landlord  and    Tenant,    SO.— 
Lords'  Act,  2.— Nuisance,  1,2.— 
Seduction,  5. — Negligence,  8. 
1.  To  a  declaration  in  assumpsit 
for  non-performance  of  a  contract  to 
receive  and  pay  for  a  copper  made  to 
order  at  a  specified  price  per  pound 
weight,  the  defendants  pleaded,  inter 
aUa,  the  payment  into  Court  of  15/., 
and  that  the  plaintiff  had  not  sustained 
damage  to  a  greater  amount  i-'Held, 
that  they  could  not,  under  this  plea, 
give  in  evidence  that  they  had  coun- 
termanded   the   order  when   only  a 
part  of  the   work   had   been   done. 
Stevens  v.  Ufford,  97 

2.  In  assumpsit  on  an  agreement, 
want  of  consideration  for  the  promise 
must  be  specially  pleaded.  Passen- 
ger y.  Brooks,  110 

3.  In  trespass  for  taking  goods, 
the  plea  that  the  goods  were  not  the 
goods  of  the  plaintiff,  puts  no  more 
in  issue  than  the  plea  of  not  guilty 
did  formerly;  and  if  the  plaintiff 
shews  that  he  was  in  the  peaceable 
possession  of  the  goods  when  ihey 
were  taken,  the  defendant  will  not  be 
allowed  to  shew  that  the  goods  were 
the  property  of  a  third  person.  Ash- 
more  V.  Hardy,  501 

4.  Forms  of  Pleading. 

Frauds. — Plea  of  the  statute  of 
frauds  and  replication  thereto,      288 

Innkeeper — Indictment  against,  for 
refusing  to  receive  a  guest,  213 

Nuisance.  —  Plea    justifying    the 
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placing  lighted  brimstone  in  a  church 
tower  by  command  of  the  rector,  the 
defendant  being  there  wrongfully,  56S 
Partner. — Plea  of  the  retirement 
of  a  partner,  and  an  agreement  for 
the  liability  of  a  new  firm,  747 

Reform  Act, — Declaration  for  pe- 
nalties for  inserting  in  the  list  of  vo- 
ters made  under  this  act  the  names  of 
persons  not  entitled  to  vote,  and  pleas 
thereto,  380 

Rescue  of  Cattle — Indictment  for, 

233 
Water.— FlesLS  claiming  a  right  of 
water  for  twenty  and  forty  years,  and 
immemorially,  and  claiming  the  right 
at  flash  times  only,  465 

Water. — Plea  for  diverting  it,  be- 
cause a  meadow  was  overflowed,  460 

PLEA  PUIS  DARRIEN  CONTI- 
NUANCE. 

If  a  plea  pleaded  puis  darrien  con- 
tinuance, good  in  form,  be  verified  by 
aflidavit,  and  there  be  also  an  affida- 
vit under  the  rule  H.  T.  4  Will.  4, 
s.  2,  the  Judge  at  Nisi  Prius  will  re- 
ceive it,  although  there  may  be  rea- 
son to  believe  that  it  is  pleaded  for 
delay.  The  Corporation  of  Ludlow 
V.  Tyler,  537 

POACHING. 

1.  A  person  who  is  employed  by 
a  lord  of  a  manor  as  a  watcher  of  his 
game  preserves,  is  a  person  having 
authority  to  apprehend  night  poach- 
ers, and  he  need  not  have  any  written 
authority  from  the  lord  of  the  manor. 
Rex  V.Price,  178 

2.  Where  a  person  is  found  night 
poaching  on  the  manor  of  A.,  by  one 
of  his  watchers,  and  is  pursued  off 
the  manor,  and  then  on  to  it  again, 
and  there  snaps  his  gun  at  the  watch- 
er, he  is  guilty  of  a  capital  offence, 
under  the  atat.  9  Geo.  4,  c.  31,  ss. 
11&12.  IlwL 

3.  The  servant  of  the  owner  of  a 
wood    attempted    to    apprehend     a 
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poacher  whom  he  found  there  at 
eight  o'clock  on  the  morning  of  the 
17th  of  Deoeiuber,  and  the  poacher 
shot  at  him  : — Held^  that  this  was 
not  a  capital  offence  within  the  slat. 

9  Geo.  4,  c.  31,  3s.  11  and  12,  as 
there  was  no  proof  tliat  the  poacher 
was  in  pursuit  of  game  an  hour 
before  sunrise.     Rex  v.  Tomlinsont 

163 

4.  The  9th  sect,  of  the  Stat.  9  Geo. 
4,  c  69,  whidi  reha-es  to  night  poach- 
ing, creates  two  distinct  offences ; 
First,  the  tntering  in  the  night  on 
land,  to  the  number  of  three,  some 
one  of  them  being  armed ;  and  se- 
cond, the  being  in  the  night  on  land 
to  the  number  of  three,  some  one  of 
them  being  armed.  Rex  v.  Kend" 
ricky  1 84 

5.  The  form  of  indictment  for 
night  poaching  given  in  Jerv.  Arch, 
is  good.  Ibid. 

G.  Whether  the  preferring  of  an 
indictment  against  a  party  for  night 
poaching,  which  is  ignored,  is  a  com- 
mencement of  the  prosecution  within 
sect.  4  of  the  stat.  9  Geo.  4,  c.  69,  so 
as  to  warrant  the  conviction  of  the 
party  on  another  indictment  preferred 
four  years  after  the  offence,  qucere. 
Rex  V.  Killminsler,  228 

7.  To  sustain  an  indictment  for 
night  poaching,  armed,  &c.,  the  par- 
ties must  have  been  in  the  place 
charged  in  the  indictment  with  in- 
tent to  destroy  game,  &c.  tkere,  and 
it    is  incumbent   on  ilie  prosecutor 

10  convince  the  jury  that  the  de- 
fendants had  an  intent  to  destroy 
game,  &c.  in  the  particular  place 
mentioned  in  the  indictment.  Rex 
V.  Gainer,  2Si 

8.  Gamekeepers  being  in  a  pre- 
serve between  twelve  and  one  at 
night,  heard  the  firing  of  two  guns, 
and  proceeding  in  the  direction  of  the 
sound,  met  with  two  persons  who  had 
neither  guns  nor  game  upon  them, 
Bor  were  either  found  near  them. 
The  gamekeepers  immediately  seized 


them,  without  calling  on  tlieu  ko  sur- 
render, or  in  any  way  notifying  to 
them  who  they^were.  The  keepers 
were  wounded,  one  of  them  seriously : 
— Heldf  that  the  prisoner  vdio  wound- 
ed tliem  might,  under  the  circum- 
stances, and  taking  into  consideratiao 
the  situation  and  die  time  of  the 
night,  &c.,  be  properly  convicted 
under  the  stat.  9  Geo.  4,  c.  31,  ss.  1 1 
&  12.  Rex  V.  Taylor  and  Penitright, 

9.  Semble,  that  in  cases  of  night 
poaching,  all  who  are  at  the  place, 
each  acting  his  part  with  a  common 
intent,  are  equally  guilty,  although 
some  only  are  bodily  upon  the  land : 
— Held,  that  those  who  are  watching 
at  the  outside  of  a  preserve  for  the 
purpose  of  giving  the  alarm  on  the 
approach  of  the  gamekeeper  to  others 
who  are  in  the  preserve,  and  who 
afterwards  go  into  the  preserve  for 
that  purpose,  are  equally  guilty  with 
those  who  enter  the  preserve  at 
first.     Rex  v.  Passey  and  Meadows^ 

282 

10.  On  an  indictment  for  night 
poaching  by  four,  one  being  armed, 
semble,  that  if  two  enter  the  land 
laid  in  the  indictment,  and  the  other 
two  remain  outside  the  preserve,  hut 
are  of  the  same  party,  and  are  there  for 
the  same  purpose,  all  ought  to  be 
found  guilty.     Rex  v.  Locktlt,     300 

11.  If  the  servant  of  A.  (who  is 
not  lord  of  the  manor)  find  a  night 
poacher  on  the  land  of  B.,  and  pur- 
sue him  with  intent  to  take  him,  this 
is  such  an  attempt  at  an  illegal  ar- 
rest, that,  if  the  poacher  shoot  the 
servant  with  the  gun  he  has  in  liis 
hand,  and  kill  him,  this  will  be  man- 
slaughter only.     Rex  v.  DaviSf    765 

12.  Where  gamekeepers  find 
poachefs  in  a  wood,  they  need  not 
give  any  intimation  by  words  that 
they  intend  to  apprehend.  Tlte  cir« 
cumstances  are  sufficient  notice ;  and 
if  a  persou  out  poaching  see  a  num 
running  after  him,  he  may  fairly  pre- 


POSTPONING  TRIAL. 


PRACTICE. 


005 


ninie  that  the  person  means  to  ap- 
prehend hiffi.  Ibid, 

13.  Large  stones  are  offensive 
weapons,  within  the  meaning  of  the 
Stat.  9  Geo.  4,  c.  69,  s.  9,  (relating  to 
night  poaching,)  if  the  jury  are  satis- 
fied that  the  atones  are  of  a  descrip- 
tion capable  of  inflicting  serious  injury, 
if  used  offensively,  and  were  brought 
and  used  by  the  defendants  for  that 
purpose.     Rex  ▼.  Grice,  803 

1 4.  In  indictments  for  night  poach- 
ing, it  is  advisable  to  insert  a  distinct 
averment  that  the  defendants  were 
armed  when  they  entered  and  were 
in  the  land,  in  addition  to  the  usual 
allegation,  *'  being  then  and  tliere  by 
night  armed  as  aforesaid.''  Rex  v. 
fVUks.  811 

POLICE. 

See  Monet  of  Accused  Pebsons. — 
Iresfass. 

POOR. 

1.  A  warrant  of  distress  against 
an  overseer  for  not  paying  over  his 
balance  in  hand,  must  distinctly  set 
out  the  summons,  the  hearing  before 
the  magistrate,  and  the  refusal  to  pay  ; 
and  if  it  does  not  do  so,  it  is  bad  ; 
and  persons  granting  and  executing 
it  wUl  be  liable  in  an  action^of  tres- 
pass. Harris  v.  Stuart^  Gordon^  and 
Watton,  779 

2.  The  form  given  in  some  of  the 
editions  of  Burn's  Justice  is  bad  in 
these  respects.  Ibid, 

POSTPONING  TRIAL. 

1.  If  it  be  moved  on  the  part  of 
the  prosecution  in  a  case  of  felony  to 
postpone  the  trial  on  the  ground  oi 
the  absence  of  a  material  witness,  the 
practice,  where  the  absence  of  the 
witness  can  be  traced  to  the  acts  of 
the  prisoner  or  his  friends,  is  not  to 
discbarge  the  prisoner  from  custody 
except  on  very  sufficient  bail,  but 


vhere  no  collusion  appears  between 
the  absent  witness  and  the  prisoner 
or  his  friends,  the  practice  is  to  dis-* 
charge  the  prisoner  on  his  own  re- 
cognizance.   Rex  V.  Beardmore,  497 

2.  It  being  suggested,  before  the 
commencement  of  a  trial  for  forgery, 
that  the  party  whose  name  was  forged 
was  not  forthcoming,  though  under 
recognizance,  the  Judge  directed  the 
prisoner  to  be  placed  at  the  bar,  and 
the  party  to  be  called  on  hie  recogni- 
zance ;  and  on  its  appearing  by  affi- 
davit that  he  had  applied  to  the  pro- 
secutor to  know  if  the  matter  could 
not  be  settled  without  a  trial,  and 
that  money  should  not  be  wanting  if 
it  could,  the  Judge  directed  the  trial 
to  be  postponed,  and  the  prisoner  re- 
manded till  the  next  Assizes,  unless 
he  found  sureties  for  his  appearance, 
and  gave  seven  days'  notice  of  bail. 
Rex  V.  Parish,  782 

3,  Where  a  trial  for  felony  is  post- 
poned on  the  application  of  the  coun- 
sel for  the  prosecution,  on  the  ground 
of  the  absence  of  a  material  witness, 
it  is  in  the  discretion  of  the  Judge, 
whether,  on  consideration  of  the  cir- 
cumstances of  each  particular  case, 
he  will  order  the  prisoner  to  be  de- 
tained till  the  next  Assizes,  or  admit 
him  to  bail,  or  discharge  him  on  his 
own  recognizance.      Rex  v,  Osbom, 
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POUND  BREACH. 

See  Rescue  of  Cattle. 

PRACTICE. 

See  Beoin,  Right  to. — Counsel. — 
Covenant,  1. — Electing.  —  Im- 
pounding Documents. — Mote. — 
Postponing  Trial. — Trial. 

PRACTICE. 

I .  Assumpsit  for  money  lent,  and 
on  an  account  stated,  with  a  plea  of 
the  general  issue.    The  particulars  of 
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demand  were  only  for  money  lent, 
and  it  appeared  clearly  at  the  trial 
that  the  claim  was  not  money  lent/bnt 
a  balance  arising  out  of  a  bet  on  a 
horse-race: — Held^  that  the  proper 
course,  after  verdict  for  the  plainciff, 
was  not  to  grant  a  nonsuit,  but  a  new 
trial,  on  payment,  by  the  plaintiff,  of 
the  costs  of  the  first  trial  only,  and 
that  the  plaintiff  should  be  at  liberty 
to  amend  his  particular,  and  the  de- 
fendant to  plead  specially  the  ille- 
gality of  the  transaction.  Stevens  v. 
WilUngale,  702 

2.  If,  in  an  action  for  goods  sold, 
there  be  a  special  demurrer  to  the 
count  upon  an  account  stated,  which 
has  not  been  argued  at  the  time  of 
the  trial,  and  the  jury  find  for  the 
plaintiff  on  the  count  for  goods  sold ; 
the  Judge,  if  it  be  a  proper  case  for 
speedy  execution,  will  order  it,  on  the 
plaintiff's  undertaking  to  enter  a  nolle 
prosequi  as  to  the  count  demurred  to. 
AlUop  V.  Smith,  708 

d.  In  assumpsit  for  the  carriage  of 
goods,  and  on  an  account  stated,  the 
defendant  pleaded  non-assumpsit, 
part  payment,  and  a  set-off  as  to  part. 
The  cause  was  undefended,  and  the 
plaintiff  proved  a  greater  amount  for 
carriage  than  he  sued  for,  but  wished 
to  allow  the  part  payment  and  set- 
off, and  take  a  verdict  for  the  balance. 
The  Judge  directed  a  verdict  for  the 
plaintiff  for  the  balance,  with  an  in- 
dorsement on  the  postea  that  the  two 
other  sums  were  allowed  to  the  de- 
fendant.    Butt  V.  Burke,  806 

4.  Two  presentments  before  com- 
missioners of  sewers,  the  one  as  to  I. 
wall,  and  the  other  as  to  P.  wall,  were 
removed  by  certiorari,  and  on  issues 
joined,  were  to  be  tried  on  the  Nisi 
Prius  side  of  the  assizes.  The  de- 
fendant entered  his  two  records;  1. 
wall  first  in  the  cause  list,  and  P.  wall 
second  in  the  cause  list.  After  that 
the  prosecutor  entered  his  two  re- 
cords ;  P.  wall  third  in  the  list,  and 
I.  wall  fourth : — Held,  that  the  pro- 


secutor had  not  the  right  of  having 
the  cases  tried  on  his  records,  and 
that  they  must  be  tried  in  the  order 
in  which  they  were  entered.  Rex  v. 
Leigh,  81 S 

PRINCIPAL  AND  ACCESSARY. 

See  Autrefois  Acquit. — Receiver. 

PRINTER. 

Where  a  printer  has  been  employ- 
ed to  print  a  work,  of  which  the  im- 
pression is  to  be  a  certain  number  of 
copies,  if  a  fire  break  out  and  con- 
sume the  premises  before  the  whole 
number  have  been  worked  off,  the 
printer  cannot  recover  any  thing,  al- 
though a  part  have  actually  been  de- 
livered.  Adlard  v.  Booth,  108 

PRISON. 

See  Newgate. 

PRISONERS'  COUNSEL. 
See  Counsel. 

PRISONERS'   POWER   OF  AT- 
TORNEY. 

There  is  no  objection  to  a  prisoner 
who  is  under  a  charge  of  felony  exe- 
cuting before  his  trial  a  power  of  at- 
torney, to  obtain  money  from  a  sav- 
ings' bank,  for  the  purpose  of  paying 
his  attorney  for  conducting  his  de- 
fence, or  paying  any  other  boni  fide 
debt.     Rex  Y.Coxon,  651 

PRIVILEGE. 
See  CoNTBMrr,  2. 

PRIVILEGED  COMMUNICA- 
TION. 
See  Libel,  10,  14. 

PRIVILEGED  PUBLICATION. 
SeeJjiBEL,  17. 


RECEIVER. 


REFORM  ACT. 
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PRIVILEGED  PERSON*  AR- 
REST OF. 
Ste  MAtrctotttf  A&Bttsv,  1. 

PROCESS. 

$9$  I>iniLLlKa-R0U8E. 

PROMOTIONS,  240,  855. 

RAPE. 
See  AuTES^Oii  Acquit,  2. 

1.  A  count,  charging  A.  with  a 
rape,  aa  a  principal  in  the  first  desree, 
and  B.  as  principal  in  the  second  de- 
gree,  may  be  joined  with  another 
count,  charging  B.  as  principal  in  the 
first  degree,  and  A.  as  principal  in 
the  second  degree.  Rex  ▼.  Gray  and 
WUe,  164 

2.  On  an  indictment  for  an  assault 
with  intent  to  commit  a  rape,  evi* 
dence  that  the  prisoner  on  a  prior  oc- 
casion had  taken  liberties  with  the 
prosecutrix,  is  not  receivable  to  shew 
the  prisoner's  intent.     Rex  v.  Lhyd^ 

318 
2.  In  order  to  convict  on  a  charge 
of  assault  with  intent  to  commit  a 
rape,  the  jury  must  be  satisfied,  not 
only  that  the  prisoner  intended  to 
gratify  his  passions  on  the  person  of 
the  prosecutrix,  but  that  he  intended 
to  do  so  at  all  events,  and  notwith- 
standing any  resistance  on  her  part. 

Ibid. 
4.  The  presumption  of  law  that  an 
infant  under  the  age  of  fourteen  is  un- 
able to  commit  a  rape,  is  not  affected 
by  the  stetute  9  Geo.  4,  c.  31,  ss.  16 
&  17.     Rex  v.  Oroambridge,       582 

RECEIPT. 
See  FosoEBY,  15,  14. 

RECEIVER. 

1 .  An  indictment  charged  in  the 
first  count  that  A.  and  B.  killed  a 
sheep,  with  intent  to  steal  one  of  its 
hind  legs  ;  and,  in  the  second  count, 
that  C.  received  nine  pounds'  weight 
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of  mnttort  «•  etokn  ai  afotenM;  and, 
in  the  third  count,  that  C.  received 
the  mutton  "ofa  certain  evil-disposed 
person/'  idmUr^  &c.  :-^Held^  that, 
oii  this  form  of  indictment,  ail  the 
three  prisoners  might  be  properly 
oonvieted*  Rex  v.  Wheeler  and  Conn 
Uf,  170 

2.  A  count  charging  A.  and  B. 
with  stealing!  and  C.  with  receiving 
part  of  the  stolen  property,  and  D. 
with  receiving  other  part  of  the  stolen 
property,  may  be  joined  with  a  count 
charging  C.  and  D.  with  the  substan*' 
tive  felony  of  joindy  receiving  the 
whole  of  the  stolen  property,  and 
with  counts  charging  C.  and  D.  se- 
parately with  the  substantive  felony 
of  each  receiving  part  of  the  stolen 
property ;  and  it  will  be  no  objection 
at  the  trial  that  C.  and  D.  each  re- 
ceived part  unconnectedly  with  each 
other.  Rex  v.  Hartallf  Neal,  Mole^ 
and  Horseman^  475 

3.  If  a  receiver  be  indicted  in  one 
count  as  an  accessory,  and  in  another 
count  for  the  substantive  felony  un<> 
der  the  stat.  7  8c  S  Geo.  4,  c.  29, 
s.  54,  this  is  not  misjoinder  which 
can  be  taken  advantage  of,  either  as 
a  ground  for  quashing  the  indictment, 
or  of  demurrer.  It  is  a  matter  quite 
in  the  discretion  of  the  Judge,  and 
whenever  it  is  clear  that  there  is  only 
one  offence,  and  the  joinder  of  the 
counts  cannot  prejudice  the  prisoner, 
this  objection  ought  not  to  prevail. 
Rex  V.  Austin^  796 

RECENT  POSSESSION. 
See  LABCBNr,  4. 

RECTOR. 
See  NuiSAMCB,  2. 

REFORM  ACT. 
See  PsRjuRT,  2,  3. 
1.  In  an  action  against  an  overseer 
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RESTITUTION. 


ROBBERY. 


for  a  penalty  under  section  76  of  the 
Reform  Act,  2  Will.  4,  c.  45,  for 
wilfully  inserting  in  the  list  of  voters 
the  names  of  persons  not  entitled  to 
vote,  it  is  not  essential  that  the  de« 
fendant  should  have  acted  from  any 
corrupt  motive,  it  is  sufficient  if  he  has 
acted  wUfully.     Tarr  v.  M'Gahey^ 

380 
2.  Form  of  declaration  and  pleas, 

IJnd. 

REPAIRS. 

See  Landlord  and  Tenant,  6,  10, 

28,  29. 

REPLY,  RIGHT  OF. 

See  Counsel. 

REPUTATION. 
See  Highway,  6. — Evidence,  2,  4. 

RESCUE  OF  CATTLE. 

1.  If  a  hay  ward  take  cattle  which 
are  straying  in  a  common  or  lane, 
and  they  are  rescued  as  he  is  taking 
them  to  the  pound,  this  rescue  is  in- 
dictable ;  but  if  the  hayward  take 
cattle  which  are  damage  feasant  in 
the  inclosed  land  of  any  private  occu- 
pier, the  rescue  of  them  before  they 
get  to  the  pound  is  not  indictable : 
as  in  the  latter  case,  till  the  cattle  get 
to  the  pound,  the  hayward  is  to  be 
considered  the  mere  servant  of  the 
occupier.     Rex  v.  Bradshaw^       2253 

2.  Form  of  indictment.  Ibid, 

RESTITUTION. 

1.  The  Court  cannot  under  the 
Stat.  7  &  8  Geo.  4,  c.  29,  s.  57,  relat- 
ing to  the  restitution  of  stolen  pro- 
perty, order  a  Bank  of  England  note 
which  has  been  paid  and  cancelled, 
to  be  delivered  up  to  the  prosecutor 
of  an  indictment  against  the  party 
who  stole  it.     Rex  v.  Stanton,      431 

2.  A  prisoner  had  been  convicted 


of  Btealing  money ;  it  appeared  that 
he  had  left  in  the  care  of  another  a 
horse,  which  it  appeared  from  the 
evidence  in  the  case  he  must  have  pur- 
chased with  the  stolen  money : — Held^ 
that  the  Court  who  tried  him  might 
make  an  order  for  the  delivery  of 
the  horse  to  the  prosecutor.  Rex 
y.  Powell,  640 

REWARD. 

1.  Rewards,  under  the  stat.  7  &  8 
Geo.  4,  c.  64,  s.  28,  for  the  appre- 
hension of  offenders,  are  not  confined 
to  cases  where  the  person  apprehend- 
ing has  had  a  loss  of  time,  or  has 
been  at  an  expense.     Rex  t.  Barnes^ 

166 

2.  Where  a  reward  is  applied  for 
under  the  stat.  7  Geo.  4,  c«  64,  s.  28, 
for  the  apprehension  of  an  offender, 
and  the  facts  on  which  the  application 
is  grounded  have  not  appeared  in 
evidence,  the  learned  Judge  will  re- 
quire them  to  be  laid  before  him  on 
affidavit.     Rex  v.  Jones,  1 67 

d.  The  phrase  *'  bullock-stealing," 
in  the  stat.  7  Geo.  4,  c.  64,  s.  28,  re- 
lating to  the  allowance  of  rewards  in 
certain  cases  for  the  discovery  of 
offenders,  includes  all  cases  of  cattle- 
stealing  of  that  particular  description, 
e.  g.  ox,  cow,  heifer,  &c.  Rex  v. 
Gillbrass,  444 

RIGHT  TO  BEGIN. 
See  Begin,  Right  to. 

ROBBERY. 

A.  and  B.,  when  riding  in  a  gig 
together,  were  robbed  at  the  same 
time,  A.  of  his  money,  B.  of  his 
watch,  and  violence  used  towards 
both.  There  was  an  indictment  for 
the  robbing  of  A.,  and  another  indict- 
ment for  the  robbing  of  B. : — Held, 
that  on  the  trial  of  the  first  indict- 
ment, evidence  might  be  given  of  the 
fact  of  the  loss  of  the  watch  by  B., 
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SHERIFF. 


909 


and  that  it  was  found  on  one  of  the 
prisoners,  but  that  no  evidence  ought 
to  be  given  of  any  violence  offered  to 
B.  by  the  robbers.  Rex  v.  Rooney^  517 

SACRILEGE. 
A  prisoner  was  indicted  under  the 
7  &  8  Geo.  4,  c.  29,  s.  10,  for  break- 
ing and  entering  a  chapel,  and  steal- 
ii^  several  fixtures,  and  a  bell  not 
fixed.  It  appeared  that  the  chapel 
was  a  Wesleyan  chapel,  and  not  a 
chapel  of  the  church  of  England: — 
Heldy  that  the  case  must  be  confined 
to  the  act  of  simple  larceny  for  steal- 
ing the  bell.  Rex  v.  Nixon  and 
Scroop^  442 

SAVINGS'  BANK. 
See  Prisomebs'  Power  op  Attorney. 

SCHOOL. 

Where  to  assumpsit  by  a  school- 
master, for  the  board  and  education 
of  the  defendant's  sons,  the  defendant 
pleads  that  the  plaintiff  did  not  fur- 
nish his  sons  with  proper  instruction, 
board,  and  lodging,  and  that  he 
therefore  removed  them  from  the 
school,  he  must  confine  himself  to 
evidence  as  to  the  treatment  of  his 
own  sons,  and  cannot  go  either  into 
general  evidence  of  the  plaintiff's 
mode  of  conducting  the  school,  or 
into  evidence  of  his  conduct  with 
reference  to  other  particular  boys. 
dementi  v.  May,  678 

SEDUCTION. 

1.  In  an  action  for  seduction  of 
the  plaintiff's  daughter,  the  defend- 
ant may  examine  witnesses  to  prove 
particular  acts  of  sexual  intercourse 
between  the  plaintiff's  daughter  and 
those  witnesses,  who  may  each  be 
asked  as  to  the  fact,  and  the  time 
and  place  of  its  occurrence;  but  if 
the  jury  are  of  opinion  that  the  de- 
fendant had  such  intercourse  with  the 


plaintiff's  daughter  as  caused  him 
to  be  the  father  of  the  child,  the 
plaintiff  is  entitled  to  the  verdict; 
and  the  evidence  of  her  unchastity 
with  others  is  only  to  be  considered 
in  mitigation  of  damages.  Verry  v. 
Watkins,  308 

2.  A.  occupied  two  &rms  seven 
miles  distant  from  each  other.  A. 
resided  at  one,  and  his  son  and  daugh- 
ter at  the  other.  The  daughter  acted  as 
mistress  of  the  house  at  the  latter,  and 
had  the  poultry  for  her  own  benefit : 
— Heldf  that  she  was  sufficiently  the 
servant  of  A.  for  him  to  maintain  an 
action  for  her  seduction.  HoUoway 
V.  Abell,  528 

3.  If  is  not  absolutely  essential  to 
prove  actual  service  by  the  daughter; 
it  is  sufficient  if  she  was  under  the 
controul  of  her  father.  Ihid, 

4.  If  a  young  girl  goes  to  live  with 
a  family,  they  maintaining  her,  and 
she  being  neither  a  servant  nor  a  tem- 
porary visitor,  no  action  for  seducing 
her  would  lie.  llnd, 

5.  In  a  case  of  seduction,  the  de- 
fendant may  shew  that  the  daughter 
is  not  servant  of  the  father  under  the 
general  issue,  without  pleading  spe- 
cially. Ibid, 

SERVANT. 
See  Larceny  by  Servants.-— Livery. 

If  a  servant,  when  he  is  taken  into 
a  service,  brings  a  written  character, 
and  is  afterwards  dismissed  for  ill 
behaviour: — Semble,  that  the  master 
does  no  wrong,  if  before  he  returns 
the  character  to  the  servant,  he  writes 
upon  it  that  the  person  was  after- 
wards in  his  service,  and  dismissed 
for  ill  behaviour.     Taylor  v.  Rowan^ 

70 

SHERIFF. 
See  Begin,  Right  to,  1,  3. — Dwell- 
ing-house.— Habeas  Corpus. 
1.  In  an  action  of  trover  against  a 
I  sheriff,  if  it  appear  that  the  officer's 
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SHIPPING. 


SHOOTING. 


warrant  is  lost,  parol  evidence  may  be 
given  of  its  contents,  with  a  view  of 
connecting  the  sheriff  with  the  officer, 
although  it  appear  that  a  book  is 
kept  at  the  sheriff's  office  in  which 
an  entry  is  made  of  all  warrants 
granted  by  the  sheriff,  and  this  book 
is  neither  produced  nor  called  for 
on  the  part  of  the  plaintiff.  Moon  v. 
Raphael^  115 

i»  If  an  execution  creditor  has  in* 
damnified  the  sheriff,  what  he  says  in 
evidence  in  an  action  against  the 
sheriff  for  taking  the  plaintiff's  goods 
under  an  execution  against  a  third 
person.     Proctor  v.  Lainson,        629 

SHIPPING. 

See  Manslaughter,  1,  2,  3. 

1.  If  a  person  ship  goods  on  board 
a  vessel,  knowing  that  she  is  char- 
tered, the  consignee  of  the  goods  can 
maintain  no  action  against  the  owner 
of  the  ship  if  the  goods  be  injured 
by  bad  stowage.    Major  v.  White,  41 

2.  If  the  shipper  of  goods  was 
warned  as  to  the  way  in  which  goods 
would  be  stowed,  the  consignee  can- 
not maintain  any  action  for  damage 
occasioned  by  such  stowage,  even  if 
the  stowage  were  bad.  Ibid, 

d.  A  ship's  husband  covenanted 
that  his  ship  should  at  one  port  take 
in  a  quantity  of  brandy  and  convey 
it  to  another  port,  and  there  receive 
a  cargo  of  fruit,  &c.  which  the  freight- 
ers of  the  ship  covenanted  to  supply. 
He  did  not  take  the  brandy,  and  the 
freighters  did  not  furnish  a  full  home- 
ward cargo ;  for  which  he  recovered 
damages  against  them.  They  after- 
wards brought  an  action  against  his 
widow  and  representative  to  recover 
damages  for  the  breach  of  his  cove- 
nant : — Held^  that  they  could  not  re- 
cover in  any  shape,  in  that  action, 
either  the  damages  they  had  paid  him 
or  the  costs  they  had  incurred  in  de- 
fending the  former  action,  although 
they  were  prevented  from  obtaining 


the  homeward  cargo  by  the  neglect 
of  the  ship's  husband  in  not  taking 
in  the  brandy.     WaUon  v.  Fothergill^ 

S9i 
4.  Where  two  brokers  are  referred 
to  in  advertisements  by  a  ship-owner, 
and  one  procures  the  cargo  and  re- 
ceives the  freight,  and  the  other  pays 
the  charges  for  clearing  out  the  ship, 
&c.,  the  latter  must  share  the  com- 
mission, &c.  with  the  former,  and 
cannot,  by  the  usage  of  trade,  main- 
tain an  action  against  the  ship-owner. 
Hall  V.Benson,  711 

SHOOTING. 
See  PoACHiKG. 

1 .  A  sent  a  tin  box  to  B.  contain- 
ing three  pounds  of  gunpowder  and 
two  detonators,  which  were  intended 
to  ignite  the  gunpowder  when  any 
person  opened  the  box,  and  so  de- 
stroy the  person  who  opened  it: — 
Heldf  that  this  was  not  an  *'  attempt 
to  discharge  loaded  arms  at  B." 
within  the  stat.  9  Geo.  4,  c.  31,  ss. 
11  &  12.     Rex  V.  Mountford,      242 

2.  A  person  intending  to  shoot  at  and 
kill  L. ,  shot  at  H .  mistaking  him  for  L., 
but  did  not  kill  H.  On  an  indict- 
ment in  the  usual  form  for  shooting 
at  H.  with  intent  to  murder  H.,  &c., 
the  Judge  left  it  to  the  jury  to  say 
whether  there  was  an  intent  to  mur- 
der H. ;  but  his  lordship  laid  it  down 
that  the  law  infers  that  a  party  in- 
tends to  do  that  which  is  the  imme- 
diate and  necessary  effect  of  the  act 
which  he  commits.  The  jury  found 
that  the  prisoner  did  not  intend  to  do 
any  harm  to  H.,  and  the  Judge  di- 
rected an  acquittal  to  be  recorded. 
Rex  V.  Holt,  51  tf 

3.  On  an  indictment  for  maliciously 
shooting,  one  act  of  shooting  may  be 
laid  in  one  set  of  counts  as  being 
with  intent  to  murder,  &c.  H.,  and 
in  another  set  of  counts  as  with  in- 
tent to  murder,  &c.  L.  lind. 


STAMP. 


TENDER. 
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SLANDER. 

See  Libel. 

1 .  In  an  action  for  slander,  the  plain- 
tiff  may  give  evidence  of  anything 
that  the  defendant  afterwards  said, 
that  goes  to  shew  malice  in  the  de- 
fendant, provided  that  it  cannot  be 
the  subject  of  another  action  ;  there- 
fore the  plaintiff  may  give  evidence 
that  the  defendant  repeated  the  same 
words  at  a  subsequent  time,  or  spoke 
on  the  subject  of  this  action,  but 
cannot  go  into  evidence  of  other 
words  subsequently  spoken,  if  those 
words  may  be  the  subject  of  another 
action.     Defnez  v.  Davies^  11 2 

2.  On  the  trial  of  an  action  for 
slander,  the  plaintiff  may  go  into 
evidence  to  shew  that  he  had  re- 
covered in  a  previous  action  for  slan- 
der against  the  defendant's  son,  and 
that  after  the  trial  of  that  action  he 
sent  to  the  defendant's  attorney  to 
compromise  the  present  action.  Ibid. 

SPIRITS. 

The  Stat.  24  Geo.  2,  c.  40,  s.  12, 
which  prevents  a  person  from  re- 
covering for  spirits  supplied  to  a 
smaller  amount  than  20^.  at  a  time, 
does  not  apply  to  spirits  supplied  by 
a  hotel-keeper  to  a  guest  who  is  resi- 
dent in  his  hotel.  Proctor  v.  Nichol- 
son, 67 

STABBING. 
See  Wounding. 

STAMP. 

See  Attobney,  4. 

!•  Whether  an  agreement  for  a 
lease  shall  enure  as  a  present  demise, 
is  a  question  of  intention  to  be  col- 
lected from  the  instrument ;  there- 
fore, where  an  agreement  for  a  lease 
contained  a  stipulation  as  to  the 
terms  upon  which  the  tenant  should 
hold  till  a  lease  was  granted,  but  also 


contained  a  proviso  that  it  should  not 
be  construed  or  taken  to  operate  as 
a  lease  or  actual  demise : — Held,  that 
it  did  not  require  a  lease  stamp. 
Per  ring  v.  Brook,  860 

2.  Where  a  letter,  written  by  the 
plaintiff  to  the  defendant,  containing 
terms  of  agreement,  is  called  for  by 
him  at  the  trial,  and  produced  on 
notice  by  the  defendant,  it  is  in  the 
custody  of  the  Court;  and  if  it  appears 
not  to  be  stamped,  the  Judge  will 
permit  the  plaintiff  to  send  a  person 
with  it  to  the  Stamp-office,  accom- 
panied by  an  officer  of  the  Court. 
Clements  v.  May,  678 

STATUTE  OF  FRAUDS. 
See  Will. 

STEAM  VESSEL. 

See  Manslauohteb,  1,  2. 

STOPPAGE  IN  TRANSITU. 
See  Lien,  1  • 

SURGEON. 

A  surgeon  is  responsible  for  an  in- 
jury done  to  a  patient,  through  the 
want  of  proper  skill  in  his  apprentice; 
but,  in  an  action  against  him,  the 
plaintiff  must  shew  that  the  injury 
was  produced  by  such  want  of  skill, 
and  it  is  not  to  be  inferred.  And  if 
a  person  goes  into  a  surgeon's  shop 
and  asks  to  be  bled,  saying  he  has 
found  relief  from  it  before,  and  does 
not  consult  the  person  there  as  to  the 
propriety  of  performing  the  operation, 
if  there  are  no  external  indications  of 
its  being  improper,  such  person  is 
justified  in  performing  it,  and  the 
surgeon  will  not  be  answerable  for 
its  not  producing  a  beneficial  result. 
Hancke  v.  Hooper,  81 

TENDER. 
See  Innkeeper,  1,  2. 
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TRESPASS. 


TROVER. 


THREATENING  LETTER. 

A  prisoner  was  indicted  for  senMng 
a  threatening  letter.  The  only  evi- 
dence against  him  was  his  own  state- 
ment, that  he  should  never  have  writ- 
ten  it,  but  for  W.  G.i—Held,  not 
sufficient.     Rex  v.  Howe  268 

TITHES. 
See  Evidence,  4. 

TRADE,  USAGE  OF. 
See  UsAOB  of  Trade. 

TRESPASS. 
See  Dwelling- HOUSE. — False    Ih- 
pusoNMENT. — Lights,   3,  —  Ma- 
gistrate. —  Pleading,  3. — Wa- 
ter, 4. 

LA.,  before  he  entered  the  police 
force,  sent  a  certificate  of  his  good 
character,  signed  by  the  Colonel  of 
the  8th  Hussars,  to  the  commission- 
ers of  police.  On  his  dismissal  from 
that  force,  the  certificate  was  return- 
ed to  the  plaintiff,  inclosed  in  a  letter 
signed  by  the  defendant,  the  certifi- 
cate being  stamped  with  the  words 
■* Dismissed  the  police  service:" — 
Held,  that  for  stamping  these  words, 
trespass  was  not  the  proper  form  of 
action;  and  also,  that  this  was  not 
evidence  to  go  to  the  jury  that  it  was 
done  by  the  defendant,  or  by  his  or- 
der. Taylor  v.  Rowan^  70 
2.  If  in  trespass  for  taking  goods, 
the  defendants  pleaded  that  W.  L. 
was  possessed  of  a  room,  and  that 
they,  as  his  servants,  removed  the 
goods,  which  were  encumbering  the 
room,  to  a  convenient  distance,  this 
plea  is  disproved  if  it  be  shewn  that 
the  defendants  locked  up  the  goods 
in  the  room  and  took  away  the  key. 
Jones  V.  Letvis,  348 
8.  In  trespass  for  breaking  the 
plaintiff's  close,  called  Clover  Hill^ 
the  defendants  pleaded  Not  guilty, 
and  that  the  close  was  not  the  plain- 
tiff's.   The  real  name  of  the  close 


appeared  to  be  Clover  Moor,  The 
Judge  ordered  the  record  to  be 
amended  by  inserting  the  word  Moor 
instead  of  Hill.     Howell  v.  Thomas^ 

842 

4.  If,  on  both  the  pleas  above 
mentioned,  the  jury  find  a  verdict 
for  the  plaintiff  with  nominal  dam- 
ages, the  plaintiff  will  be  entitled  to 
DO  more  costs  than  damages.       Ibid. 

5.  A.  commissioned  her  brother  to 
buy  a  cow  for  her,  and  a  fortnight 
afterwards  he  bought  a  cow ;  but  be- 
fore the  cow  had  either  come  to  the 
plaintiflfs  hands,  or  she  had  assented 
to  the  purchase,  the  cow  was  taken 
by  the  defendant : — Held^  tliat  A.  had 
such  a  property  in  the  cow  as  would 
enable  her  to  maintain  trespass. 
Tkonuu  v.  PhUipa,  578 

TRIAL. 
See  Counsel. — Mute. — Practice,  4. 

Where^  in  a  case  of  murder,  which 
had  occupied  the  whole  of  the  day, 
the  Judge,  af^  he  had  commenced 
his  summing  up,  adjourned  the  Court, 
in  consequence  of  the  noise  made  by 
the  crowd  in  the  hall,  his  Lordship 
ordered  that  two  bailiffs  should  be 
sworn  to  keep  the  jury  together  till 
the  next  day,  and  that  the  jury  should 
be  supplied  with  suitable  refreshment 
and  accommodation  by  the  high  she- 
riff, and  next  day  his  Lordship  recom- 
menced his  summing  up  the  evidence. 
Rex  V.  Clay,  276 

TROVER. 
See  Parish  Books. 
1.  A  written  demand  in  trover, 
made  by  A.  B.,  stated  that  he  held 
the  plaintiff's  power  of  attorney ;  and 
the  defendant's  attorney  said,  in  the 
presence  of  the  defendants,  that  he 
would  admit  the  service  of  the  de- 
mand and  tender  of  the  charges,  but 
that  the  defendants  declined  to  deli- 
ver the  goods,  and  would  leave  A.  B. 
to  seek  such  remedy  as  the  law  would 


TROVER. 


VENUE. 
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give  him : — Held^  that  it  was  not  ne- 
cessary on  the  trial  of  the  cause  to 
produce  the  power  of  attorney.  Leuk- 
kart  Y,  Cooper^  119 

2,  A.  lent  goods  to  B.,  who  died* 
and  on  his  death  the  goods  came  into 
the  possession  of  C,  who,  when  the 
goods  were  demanded  of  him,  said  he 
could  do  nothing  hut  what  the  law  re« 
quired.  C.  did  not  afterwards  deli- 
ver up  the  goods  : — Heldf  in  an  ac- 
tion of  trover,  to  be  a  sufficient  con- 
version by  C.     Davies  v.  NtchoUu^ 

939 
d.  In  an  action  of  trover  the  ge- 
neral rule  is,  that  the  damages  should 
be  the  value  of  the  thing  taken  ;  and 
if,  in  trover,  the  defendant  only  plead 
that  he  did  not  convert  the  goods, 
his  counsel  will  not  be  allowed  to 
cross-examine  the  plaintiff's  witness- 
es, to  shew,  in  mitigation  of  damages, 
that  the  goods  taken  really  belonged 
to  a  third  person.    Ftnch  v.  Blomt^ 

478 

4.  A  person  who  obtains  goods 
on  contract,  not  having  the  means 
nor  the  intention  of  paying  for  them, 
is  a  competent  witness  in  an  action  of 
trover  by  tlie  person  of  whom  he  ob- 
tained them,  to  recover  possession  of 
them  from  a  person  to  whom  he  part- 
ed with  them  at  a  less  price  than  he 
had  engaged  to  pay  for  them.  Trteh- 
ner  v.  Soddy,  718 

5.  A  box  was  sent  by  A.  to  an  inn 
kept  by  B.,  who  booked  parcels  for 
carriers,  but  did  not  receive  any  thing 
for  so  doing.  The  person  who  took 
the  box  told  B.  to  keep  it  till  A. 
called  for  it,  to  which  B.  answered, 
**  Very  well."  On  A.'s  calUng  for  it, 
the  box  was  missing,  and  B.  said  he 
supposed  some  carrier  had  uken  it 
by  mistake: — Heidf  in  an  action  of 
trover  by  A.,  and  against  B.,  that  this 
was  no  evidence  of  a  conversion* 
Williami  v.  Gessey,  777 

6.  Special  damage  may  be  reco- 
vered in  trover  if  laid  in  Uie  declara- 
tion.   DavU  V,  OsweU^  804 


7.  Therefore,  where  in  trover  for 
a  horse  it  was  laid  as  special  damage, 
that  the  plaintiff  was  obliged  to  hire 
other  horses:  —  Semble,  that  the 
amount  of  damages  should  be  the 
value  of  the  plaintiff's  horse  when 
taken,  and  the  sum  he  paid  for  hire, 
deducting  what  would  have  been  the 
expense  of  keeping  his  own  horse  for 
the  time.  lUd. 

USAGE  OF  TRADE. 

Usage  of  trade  is  a  general  and 
prevailing  course  of  business,  and 
witnesses  who  are  called  to  prove  it, 
should  cause  their  minds  to  revolve 
over  instances  known  to  them  of  its 
having  been  acted  on.  Hall  v.  Ben^ 
Mm,  711 

USE  AND  OCCUPATION. 

See  Landlord  and  Tenant. 


VARIANCE. 

See  PiBjURT,  5,  6,  7. 

If,  in  an  action  on  the  case,  a 
plaintiff,  in  the  first  count,  daim  the 
right  to  the  use  of  a  well  as  appur- 
tenant to  "  a  certain  dwelling-house ;" 
and  in  a  second  count  complain  that 
the  defendant  obstructed  a  water- 
course, which  the  plaintiff  claims  as 
appurtenant  to  "  a  certain  other  dwel- 
ling-house," the  word  ''other"  is  here 
not  matter  of  descrintion,  and  there- 
fore it  is  no  ground  of  nonsuit  that 
both  the  rights  claimed  were  appur-, 
tenant  to  the  same  house.  Taylor  y, 
Bennett,  829 

VENUE. 

See  Covenant,  1. — Foboert,  15. — 
Larcxht,  5. 

If  a  felony  be  committed  in  that 

Cof  the  county  of  a  town  which 
been  added  to  it  by  the  Boun- 
dary Act,  ft&  S  Will.  4,  c.  64,  and 
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WARRANTY. 


the  Municipal  Reform  Act,  5  &  6 
Will.  4,  c.  76,  it  18  triable  in  the 
county  of  the  town.    Rex  ▼•  Pilleff 

SS7 

VESTRY  CL^RK. 

See  Witness,  10. 

VOTERS,  LIST  OF. 
See  Reform  Act. 

WAREHOUSE  KEEPER. 
See  LiEN|  1. 

WARRANTY, 

1.  Bone  spavin  in  the  hock  is  un- 
soundness in  a  horse,  and  therefore  is 
a  breach  of  a  warranty  of  soundness, 
whether  it  produces  lameness  appar- 
ent at  the  time  of  the  warranty  or 
not,  and  though  it  may  not  produce 
lameness  for  years  after.  Woiton  v. 
Denton^  85 

%,  A  sold  a  picture  to  B.,  warrant- 
ing it  a  Claude.  B.  sold  it  to  J.,  and 
warranted  it  a  Claudp  to  him.  The 
picture  was  not  a  CUude,  and  J. 
brought  an  action  against  B.  on  the 
warranty.  B.  defended  the  action, 
and  J.  recovered  damages  and  costs 
against  him.  B.  then  brought  an 
action  against  A.  upon  the  first  war 
ranty: — HeUt  that  B.  was  in  this 
action  entitled  to  recover  against  A. 
the  amount  of  the  damages  and  costs 
thatB.  bad  paid  to  J.,  and  also  the 
costs  incurred  by  B.  in  defending  the 
first  action.  But,  that,  if  the  jury 
should  be  of  opinion  that  the  sale 
from  B.  to  J.  was  not  a  real  sale  of 
the  picture,  in  the  ordinary  course  of 
business,  but  merely  a  colourable 
sale,  on  the  usurious  discount  of  a 
bill,  they  ought  to  disallow  these 
sums.     Pennell  y>  Woodburn,      117 

3.  If  a  person  has  bought  a  horse 
with  a  warranty,  which    has    been 


WARRANTY. 

broken,  and  he  tenders  the  horse 
back  to  the  seller,  who  refuses  to  re- 
ceive it,  the  buyer  is  entitled  to  keep 
the  horse  for  a  reasonable  time,  till 
he  can  fairly  sell  it,  and  may  recover 
against  the  seller  for  keeping  the  horse 
during  that  time.     EUU  v.  Ckitmoek, 

169 

4.  Where  timber  was  sold  war- 
ranted ''  sound,"  and  an  issue  was 
taken  as  to  whether  it  was  sound  or 
not,  evidence  was  allowed  to  be  given, 
with  a  view  of  shewing  that  in  the 
timber  trade  the  word  **  sound**  had 
a  technical  and  conventional  meaning. 
fVoodfunuev.  Swift,  S\0 

6.  If,  in  an  action  on  a  warranty  of 
pictures,  it  appear  that,  before  tlie 
sale,  the  vendor  stated  to  the  vendee 
diat  they  were  the  works  of  a  par- 
ticular master,  it  will  be  for  the  jury 
to  consider  whether  the  vendor  stiade 
this  representation  as  a  part  of  the 
contract  of  sale,  or  whether  the  de- 
fendant made  the  representation  as 
matter  of  opinion  only.  Poiser  v. 
Barham,  356 

6.  If,  in  such  an  action,  the  de- 
fendant plead  non  assumpsit  only,  the 
genuineness  of  the  pictures  is  not  in 
issue,  and  the  jury  only  need  ooo- 
sider  it  with  a  view  to  the  amount  of 
damages.  Hnd, 

7.  A.  bought  a  horse  of  B.,  in 
Yorkshire,  for  45/.,  warranted  sound, 
and,  after  bringing  it  to  London,  sold 
it  to  C.  for  55/.,  which  he  was  obliged 
to  repay  C,  the  horse  proving  un- 
sound; and  A.  sold  the  horse  at 
auction,  as  unsound ,  for  1 7  /.  1 4s.  6d. : 
— Held,  that  in  an  action  on  the  war- 
ranty by  A.  against  B.,  he  oould  not 
recover  the  10/.  profit  which  he  was 
obliged  to  repay,  though  laid  as  spe- 
cial damage;  and  that  the  measure 
of  damages  was  the  difference  be- 
tween the  value  of  the  horse,  if  sound, 
(of  which  the  price  was  only  Hnmg 
evidence),  and  the  sum  it  brotigfat  as 
unsound.     Clares.  Maynatd,     741 

S.  Held,  also,  that  A.  could  not 


WATEK. 


WAY. 


915 


recover  the  expenses  of  obtaining  a 
certificate  of  unsoundness  from  tlie 
Veterinary  College,  or  of  counsel's 
opinion ;  but  that  he  was  entitled  to 
be  paid  the  expenses  of  bringing  the 
horse  to  London,  and  of  its  keep. 

Ibid. 

WATER. 

See  Well. 

1.  If  an  ancient  ditch  has  at  one 
end  anciently  opened  into  a  stream, 
and  the  owner  of  a  mill  on  the  stream 
has  kept  the  opening  at  the  end  of 
the  ditch  closed  for  twenty  years  and 
more,  without  interruption,  that  would 
give  the  mill-owner  such  a  right  to 
keep  it  closed,  that  the  owner  of  the 
land  adjoining  the  ditch  would  not  be 
justified  in  re-opening  the  communi- 
cation, although  it  might  appear  that 
the  communication  between  the  ditch 
and  the  stream  was  ancient.  Drewett 
and  Towle  v.  Sheard  and  Prtce^    465 

2.  If  the  owner  of  a  water-mill 
worked  by  a  ground-shot  wheel  at  a 
low  head  of  water,  alter  the  wheel  to 
a  breast-shot  wheel,  which  requires  a 
high  head  of  water,  and  after  that,  for 
twenty  years  and  more,  discontinue 
the  use  of  the  breast-shot  wheel,  and 
resume  the  use  of  the  ground-shot 
wheel,  his  discontinuance  will  cause 
the  mill-owner  to  lose  his  right  to  the 
higher  head  of  water.  llnd, 

S.  If  a  defendant,  in  one  plea, 
claim  to  have  water  flow  from  a 
mill-stream  to  a  ditch  at  all  times^ 
and  in  another  plea  claim  the  right 
only  at  the  time  of  flashes^  and  the 
jury  find  the  right  in  his  favour  at  all 
timeSf  the  Judge  will  discharge  the 
jury  as  to  the  chiim  at  the  time  of 
flashes.  Ibid, 

4.  If,  in  an  action  against  two  for 
diverting  water  from  a  mill,  it  appear 
that  on  one  day  both  defendants  cut 
a  trench  in  the  bank  of  the  mill- 
stream,  alleging  that  they  had  a  right 
to  do  so,  and  that  the  trench  being 
filled  up,  one  of  the  defendants  re- 


opened it,  it  will  be  for  the  jury  to 
say,  whether  both  defendants  did  not 
concur  in  the  re-opening  of  the  trench. 

Ibid. 
5.  Form  of  pleas.  Ibid, 

WAY. 

See  Highway. 

1  a  If  a  right  of  way  be  pleaded  for 
the  inhabitant  householders  of  M.  to 
fetch  water,  an  inhabitant  householder 
of  M .  may  be  examined  as  a  witness 
in  support  of  the  plea,  under  the  stat. 
3  &  4  Will.  4,  c.  42,  s.  26.  Knight 
V.  Woore^  258 

2.  A  defendant  pleaded  a  right  of 
way  for  the  inhabitant  householders 
of  M.  to  carry  goods  and  fetch  water. 
The  jury  found,  that  they  had  a  right 
of  way  to  fetch  water  and  to  water 
horses,  but  negatived  the  right  of  way 
to  carry  goods: — Held,  that,  as  to 
the  right  of  way  for  fetching  water,  a 
verdict  should,  under  the  rule  of 
H.  T.  4  Will.  4,  c.  5,  be  entered  for 
the  defendant ;  and  as  to  the  carrying 
of  goods,  for  the  plaintiff;  and  that, 
as  to  the  watering  of  horses,  the  ver- 
dict was  inoperative.  Ibid, 

S,  In  an  action  for  obstructing  a 
way  granted  by  a  lease  from  the  de- 
fendant to  the  plaintiff,  the  Judge  will 
receive  evidence  of  the  state  of  the 
premises  at  the  time  of  granting  the 
lease,  and  will  then  put  a  construc- 
tion on  the  lease  as  to  the  line  along 
which  the  way  granted  is;  but  he 
will  not  receive  evidence  of  the  de- 
clarations or  acts  of  the  parties,  either 
before  or  after  the  lease,  as  shewing 
where  the  way  is,  or  was  intended  to 
be;  but  if  it  be  uncertain  on  the  words 
of  the  grant  which  of  two  ways  is 
intended,  the  Judge  will  receive  pa- 
rol evidence  to  shew  which  of  the 
two  the  grantor  meant  to  grant.  Os* 
bom  V.  ffiftf,  761 

4.  If  a  way  granted  by  a  lease  can- 
not be  used,  by  reason  of  its  passing 
over  the  land  of  tliird  persons,  and 


916 


WITNESS. 


WITNESS. 


there  is  no  other  way  to  the  lessee's 
house,  he  is  entitled  to  a  way  of  ne- 
cessity to  the  nearest  public  highway, 
by  the  shortest  line,  across  the  gran- 
tor's land.  IM. 

5,  The  grantee  of  a  private  way  is 
the  person  to  make  it.  Ibid. 

6.  Whether  a  lessee  of  building- 
ground  is  entitled  to  a  way  of  neces- 
sity for  carriages  to  go  to  the  houses 
when  built — Quaere.  Ibid. 

WELL. 

In  an  action  on  the  case  for  dis- 
turbing the  plaintiff  in  the  use  of  a 
well,  by  putting  rubbish  into  it,  the 
plaintiff  will  be  entitled  to  recover, 
if,  by  means  of  the  rubbish,  the  water 
has  been  shallowed,  and  the  well  ren- 
dered less  convenient  for  use;  but  if 
the  effect  only  was  to  make  the  water 
temporarily  muddy,  that  is  too  mi- 
nute a  damage  to  support  the  action. 
Taylor  v.  Bennett,  S29 

WILL. 

See  Ejectment. 

The  attestation  to  a  will  of  lands 
purported  that  the  will  had  been  sign- 
ed by  the  testator  in  the  presence  of 
three  witnesses,  who,  in  his  presence, 
and  in  the  presence  of  each  other, 
signed  the  attestation.  To  prove  the 
execution  of  the  will,  one  of  the  three 
witnesses  was  called,  and  he  stated 
that  he  and  one  of  the  other  witness- 
es saw  the  testator  sign  the  will, 
but  that  the  third  witness  was  not 
then  present,  though  the  signature  to 
the  attestation  was  of  his  hand-writ- 
ing:— Heldf  that  thb  was  not  suffi- 
cient proof  of  the  will,  without  either 
calling  the  third  witness,  or  account- 
ing for  his  absence.  Doe  d.  Har- 
borne  v.  Lewis^  574 

WITNESS. 

5ee  Bankrupt,  1. —  Bill   of    Ex- 
change,  2. —  Evidence. — Land- 


LOBD  AND  Tenant,  2,  IS. — Li- 
bel, 2. — Perjury,  1 . — Trover, 
4.— Way. 

1.  If  a  witness  is  called,  and  has 
only  answered  an  immaterial  ques- 
tion, when  his  examination  is  stopped 
by  the  Judge,  the  opposite  party  has 
no  right  to  cross-examine  him. 
Creevy  v.  Carr,  64 

2.  A.  was  to  be  tried  for  felony  at 
tlie  assizes  for  the  county  of  W.,  and 
B.,  a  material  witness  for  A.,  was 
committed  to  the  W.  dty  prison  for 
further  examination,  on  a  charge  of 
felony: — Held^  that  before  the  trial 
of  A.,  the  governor  of  the  W.  city 
prison  ought  to  allow  A.'s  attorney  to 
see  B.  in  his  presence.  Rex  v.  Sim- 
monds^  1 76 

S.  It  is  not  usual  to  cross-examine 
witnesses  to  character,  except  the 
counsel  cross-examining  have  some 
distinct  charge  to  which  to  cross-ex- 
amine them.     Rex  v.  Hodgkiss^   298 

5.  Before  a  child  is  examined  as  a 
witness,  the  Judge  must  be  satisfied 
that  the  child  feels  the  binding  obli- 
gation of  an  oath  from  a  general 
course  of  religious  education ;  and 
the  effect  of  the  oath  on  the  con- 
science of  the  child  should  arise  from 
religious  feelings  of  a  permanent  na- 
ture, and  not  from  instruction  recently 
communicated  for  the  purposes  of  a 
trial.  Therefore,  where  it  appeared, 
that,  up  to  a  very  recent  period,  a 
girl  aged  eight  years  was  totally  igno- 
rant of  religion,  but  had  had  some  reli- 
gious instruction  given  to  her  with  a 
view  to  her  being  examined,  but  at  the 
trial  shewed  that  she  had  no  real  un- 
derstanding on  the  subject  of  religion 
or  a  future  state,  the  Judge  would 
not  allow  her  to  be  examined.  Rex 
V.  Williams.  320 

5.  In  an  action  against  the  maker 
of  a  promissory  note,  one  of  the  sub- 
scribing witnesses  was  asked  if  she 
did  not  constantly  sleep  with  her  mas- 
ter, the  plaintiff.  She  said  that  she 
did  not: — Held^  that  a  witness  might 
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be  called  for  the  defendant  to  prove 
that  she  did  so,  and  that  this  was  not 
collateral  to  the  issue;  though,  if  the 
question  had  been,  whether  the  wit- 
ness had  walked  the  streets  as  a  pro- 
stitute, that  would  have  been  so,  and, 
had  the  witness  denied  it,  other  wit* 
nesses  could  not  have  been  called  to 
contradict  her.     Thomas  v.  David^ 

950 

6.  If  a  witness  come  into  Court 
and  hear  some  of  the  evidence  after 
the  witnesses  have  been  ordered  out 
of  Court,  it  is  entirely  in  the  discre- 
tion of  the  Judge  whether  he  shall  be 
examined  or  not ;  and  this  is  so  in  the 
Exchequer  as  well  as  in  other  Courts, 
the  only  difference  in  that  Court  be- 
ing confined  to  revenue  cases,  in 
which  the  rule  is  strict,  that  such  wit- 
nesses cannot  be  examined.         Ibid* 

7.  The  Judge  will  allow  the  de- 
fendant's counsel  to  cross-examine  as 
to  facts  which  appear  to  be  irrelevant, 
as  relating  to  a  third  person,  if  the 
defendant's  counsel  undertake  that  it 
shall  be  shewn  by  other  evidence  that 
these  facts  are  relevant  to  the  issue. 
ffaigh  V.  Belcher,  389 

8.  Leading  questions  may  be  put 
to  an  unwilling  witness  on  the  exami- 
nation in  chief,  at  the  discretion  of 
the  Judge,  but  leading  questions  may 
always  be  put  in  cross-examination, 
whether  the  witness  be  a  willing  or 
an  adverse  one  for  the  party  calling 
him.     Parkin  v.  Moarif  408 

9.  Whether  the  counsel  for  the 
prosecution^  who,  at  the  instance  of 
the  counsel  for  the  prisoner,  calls  a 
witness,  but  does  not  ask  him  a  ques- 
tion, is  entitled  to  examine  such  wit- 
ness after  he  has  been  examined  by 
the  counsel  for  the  prisoner,  Quanre. 
Semble,  that  he  is.  Rex  v.  Harris 
and  Woods,  581 

10.  A  vestry  clerk  who  is  called 
as  a  witness,  cannot,  on  the  ground 
that  it  may  criminate  himself,  object 
to  produce  the  vestry  book,  kept  un- 


der the  Stat.  58  Geo.  3,  c.  99,  s.  ft. 
Bradshaw  v.  Murphy,  612 

11.  Either  party  at  any  period  of 
a  cause  has  a  right  to  require  that  the 
unexamined  witnesses  should  be  out 
of  court.     Souihey  v.  Nash,         632 

WORDS. 

See  Slandbb. 

WOUNDING. 

See  Poaching. — Shooting. 

1.  In  an  indictment  under  Lord 
Lansdowne's  Act,  (9  Geo.  4,  c.  31, 
ss.  11  &  12),  the  question  of  whether 
in  case  death  had  ensued  it  would 
have  amounted  to  murder,  is  a  ques- 
tion of  law  to  be  decided  by  the 
Judge,  and  is  not  for  the  jury  to  pro- 
nounce their  opinion  upon,  aided  by 
the  Judge's  observations.  Jlex  v. 
Beeson,  1 42 

2.  On  an  indictment  for  wound- 
ing, the  jury,  upon  the  question, 
whether,  if  death  had  ensued,  the 
offence  would  have  been  murder, 
should  consider  whether  the  instru- 
ment employed  was,  in  its  ordinary 
use,  likely  to  cause  death ;  or,  if  it 
be  an  instrument  not  likely  under 
ordinary  circumstances  to  cause  death, 
whether  it  was  used  in  such  an  extra- 
ordinary manner  as  to  make  it  likely 
to  cause  death  either  by  continued 
blows  or  otherwise.    Rex  v.  Howlett, 

3.  In  a  case  of  stabbing,  where  the 
prisoner  has  used  a  deadly  weapon, 
the  fact  that  the  prisoner  was  drunk 
does  not  at  all  alter  the  nature  of  the 
case ;  but  if  the  prisoner  had  intem- 
perately  used  an  instrument,  not  in  its 
nature  a  deadly  weapon,  at  a  time 
when  he  was  drunk,  the  fact  of  his 
being  drunk  might  induce  the  jury  to 
less  strongly  infer  a  malicious  intent 
in  him  at  the  time.     Rex  v.  Meakin, 

297 

4.  If  a  police  constable,  on  being 
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sent  for  at  a  late  hour  of  the  night  to 
clear  a  heer-houie,  do  so,  and  one  of 
the  peraonsi  on  leaving  the  house,  and 
being  told  to  go  away,  refused  to  do 
80,  and  use  threatening  language,  the 
police  constable  is  justified  in  laying 
hands  on  him  to  remove  liim ;  and  if 
he  cut  the  police  constable  with  a 
knife,  with  intent  to  do  grievous 
bodily  harm,  this  is  a  capital  offence  ; 
and  the  fact  of  the  police  constable 
having  laid  hands  on  the  party,  would 
not  have  reduced  the  crime  to  man- 
slaughter, if  death  had  ensued.  Rex 
V.  Hemst  Sli 

5.  Biting  off  the  end  of  a  person  *s 
nose  is  not  a  wounding  within  the 
meaning  of  the  stat.  9  Geo.  4,  c.  31, 
8.  12;  nor  is  biting  off  a  joint  from 
a  person's  finger;  as  the  statute  is 
intended  only  to  apply  to  wounding 
produced  by  some  instrument,  and  not 
by  the  hands  or  teeth,  &c.  Rex  v. 
Harris^  446 

6.  If  a  constable,  having  a  warrant 
to  apprehend  A.,  gave  it  to  his  son, 
who,  in  attempting  to  arrest  A.,  was 
stabbed  by  him  with  a  knife,  which 
A.  happened  to  have  in  his  hand  at 


the  time,  di«  constable  then  betiig  ii> 
flight,  but  a  quarter  of  a  mile  off: — 
Held,  that  this  arrest  vras  illegal,  and 
that  if  death  had  ensued,  this  would 
have  been  tnenslaugbter  only,  unless 
it  were  shewn  that  A.  had  prepared 
the  knife  beforehand  to  resist  the 
illegal  violence      Rex  v.  Paiienee, 

775 

7.  The  prisoner  struck  the  prose- 
cutor on  the  side  of  his  hat  with  an 
air-gun  barrel  with  great  violence,  by 
which  the  prosecutor  was  woundsd, 
but  the  wound  was  made  by  the  vio- 
lence  with  which  the  hat  was  struck, 
the  weapon  used  by  the  prisoner 
never  coming  in  contact  with  the 
head  of  the  prosecutor: — Held,  by 
the  fifteen  Judges,  that  this  was  a 
wounding  within  the  stat.  9  Geo.  4, 
c.  SI,  ss.  11,  12.     Rex  v.  Sheard, 

846 

8.  An  indictment  for  cutting  and 
wounding  which  charges  the  offence 
to  have  been  committed  ''  feloniously, 
wilfully,  and  maliciously,"  is  bad: 
the  words  of  the  stat.  9  Geo.  4,  c.  81, 
68. 1 1 ,  12,  being  **  unlawfully  and  ma- 
liciously."   Rex  V.  Ryan,  854 
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